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COWEN'S 


CRIMINAL    REPOKTS 


COUBT  OP  APPEALS. 

New  Yokk,  1867. 


The  People  v.  Mobing. 

Tlie  defendant  was  indicted  for  selling  sixty  thoasand  bags  of  Java  coffee  as  a 
broker,  without  having  given  the  bond  required  by  the  statute  of  1846, 
amended  by  the  Laws  of  1866. 

The  exaction  from  the  broker  of  the  fees  or  duties  required  by  the  law  of  1866, 
is  claimed  to  be  an  interference  with  commerce,  and  to  be  a  tax  or  duty, 
uxmn  imports,  and  so  in  violation  of  the  constitutional  provisions  of  section 
13  of  article  7  of  the  Constitution  of  the  State  of  New  York,  and  of  the  Con- 
stitution of  the  United  States.    (Art.  1,  §  8,  subd.  8;  g  10,  subd.  2.) 

ffidd.  That  the  principles  to  be  extracted  from  adjudicated  cases  are  as  follows: 

1.  That  the  power  of  regulating  commerce  with  foreign  nations,  and  among  the 

States,  and  the  power  of  taxing  imports  or  exports,  belongs  to  Congress  ex- 
clusively. 

2.  That  Congress  has  no  power  to  interfere  with  the  internal  traffic  of  a  State. 

That  authority  is  vested  in  the  State  alone. 

3.  That  imported  property,  while  remaining  in  the  hands  of  the  importer  in  its 

original  form,  cannot  be  taxed  by  State  authority. 

4.  That  when  it  leaves  the  importer's  hands,  and  becomes  Incorporated  with  the 

general  mass  of  the  property  of  the  country,  it  becomes  subject  to  State 
taxation. 

5.  That  taxation  to  sell  in  any  form  an  article  of  import,  intended  for  sale,  or 

npon  the  necessary  instrument  of  exporting  an  article  intended  for  export, 
is  a  taxation  upon  the  article  itself,  and  not  permitted  by  the  Federal  con- 
stitution. 
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6.  That  the  imposition  by  a  State  of  a  tax  upon  a  particular  kind  of  business  is 
constitutional,  although  the  subject-matter  of  the  business  relates  entirely 
to  dealing  with  foreign  countries. 

Charge  Bliss ^  Jr.^  for  the  people. 

Wm.  M.  Evarts  and  Waldo  HutcMngs^  for  the  defendant. 

Hunt,  J.  [After  stating  the  facts.] — The  demurrer  was 
sustained  in  the  court  below  upon  the  ground  that  the  act 
of  the  legislature  of  New  York  in  question  was  repugnant 
to  the  Constitution  of  the  United  States,  and  void.  It  was 
also  held  to  be  in  violation  of  the  provisions  of  section  13  of 
article  7  of  the  Constitution  of  the  State  of  New  York,  and 
to  be  void  for  that  reason.  I  shall  examine  these  questions 
only,  disregarding  some  defects  and  omissions  in  the  frame- 
work of  the  indictment,  which,  if  insisted  upon,  might  be 
the  occasion  of  technical  embarrassment. 

The  defendant  claims  the  law  in  qijiestion  to  be  invalid,  as 
being  repugnant  to  that  provision  of  the  Constitution  of  the 
United  States  which  authorizes  Congress  "  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes,"  and  also  with  that  provision  of 
the  same  instrument  which  declares  that  ^'No  State  shall, 
without  the  consent  of  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  nec- 
essary for  executing  its  inspection  laws"  (Art.  1,  §  8,  subd. 
3  ;  §  10,  subd.  2). 

The  exaction  from  the  broker  of  the  fees  or  duties  required 
by  the  law  of  1866,  now  before  us,  is  claimed  by  him  to  be 
an  interference  with  commerce,  and  to  be  a  tax  upon  imports, 
and  so  in  violation  of  the  constitutional  provisions  quoted. 

These  provisions  of  the  United  States  constitution  have 
been  the  subject  of  frequent  consideration  in  the  federal 
courts  ;  and  in  seeking  a  conclusion  in  the  present  case,  we 
are  not  without  the  aid  of  great  land-marks  to  guide  us  in 
our  way.  An  examination  of  the  principles  of  the  adjudi- 
cated cases  will  assist  us  in  reaching  a  correct  result  in  the 
case  before  us. 

The  case  of  Oibhons  v.  Ogden^  9  Wheat.,  1,  involved  the 
validity  of  the  act  of  the  legislature  of  the  State  of  New 
York  granting  to  Livingston  and  Fulton  the  exclusive  navi- 
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gation  of  all  the  waters  within  the  jarisdiction  of  that  State, 
with  boats  moved  by  fire  or  steam,  for  a  term  of  years. 
These  acts  were  adjadged  to  be  a  violation  of  the  constitu- 
tional provision  authorizing  Congress  to  regulate  commerce 
among  the  States,  so  far  as  they  prohibited  vessels  licensed 
according  to  the  laws  of  the  United  States  for  carrying  on 
the  coasting  trade,  from  navigating  the  said  waters  by  means 
of  fire  or  steam.  In  discussing  the  question,  what  is  this 
power  of  regulation.  Chief  Justice  Marshall  says : 

"It  is  the  power  to  prescribe  the  rule  by  which  commerce 
is  to  be  governed.  This  power,  like  all  others  vested  in  Con- 
gress, is  complete  in  itself,  may  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  limitations  other  than  are  pre- 
scribed in  the  Constitution.  *  *  *  * 
The  wisdom  and  discretion  of  Congress,  their  identity  with 
the  people,  and  the  influence  which  their  constituents  pos- 
sess at  elections,  are,  in  this  as  in  many  other  instances, —  as 
that,  for  example,  of  declaring  war, —  the  sole  restraints  on 
which  they  have  relied  to  secure  them  from  its  abuse.  They 
are  the  restraints  on  which  the  people  must  often  rely  solely 
in  all  representative  governments." 

This  power  to  regulate  commerce  is  exclusively  in  Con- 
gress, and  cannot  be  exercised  by  the  States  (p.  199).  Still, 
there  remain  to  the  States  the  rights,  so  important  in  their 
effects  upon  commerce,  and  so  difficult  to  distinguish  from 
its  regulation,  of  framing  and  executing  inspection  laws, 
quarantine  laws,  health  laws  of  every  description,  and  a 
regulated  system  of  pilotage. 

In  the  case  of  Brown  v.  State  of  Maryland^  12  Wheat., 
419,  the  leading  opinion  was  delivered  by  the  same  learned 
judge ;  and  the  court  held  that  an  act  of  the  legislature  of 
the  State  of  Maryland,  requiring  all  importers  of  foreign 
goods  by  the  bale  or  package,  and  other  persons  selling  the 
same  by  wholesale,  bale  or  package,  to  take  out  a  license, 
for  which  they  should  pay  fifty  dollars,  and  in  case  of  neg- 
lect, subjecting  them  to  certain  forfeitures  and  penalties, 
was  repugnant  to  the  section  of  the  United  States  Constitu- 
tion already  quoted,  in  reference  to  regulating  commerce, 
as  well  as  to  that  forbidding  the  laying  of  duties  or  imposts. 

The  reasoning  of  the  court  is  briefly  this :  An  impost  or 
duty  on  imports  is  a  custom  or  tax  levied  on  articles  im- 
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ported,  or  brought  into  a  bountry.     Usually,  and  to  prevent 

evasions  of  the  law,  this  right  is  exercised  before  the  im- 
porter is  permitted  to  take  possession  of  the  goods.     It  is 

none  the  less  an  impost,  however,  when  the  levy  is  delayed 
until  the  goods  are  landed.  The  power  to  tax  immediately 
upon  landing  is  the  same  as  the  power  to  tax  while  entering 
the  port.  There  is  no  difference  between  the  power  to  pro- 
hibit the  sale  of  an  article  and  a  power  to  prevent  its  intro- 
duction into  the  country.  No  goods  would  be  imported  if 
none  could  be  sold.  The  same  power  which  imposes  a  light 
duty  may  impose  one  amounting  to  prohibition.  When  the 
importer  has  so  acted  on  the  thing  imported  that  it  has  be- 
come incorporated  and  mixed  up  with  the  mass  of  property 
in  the  country,  it  loses  its  distinctive  character  as  an  import, 
and  becomes  subject  to  the  taxing  power  of  the  State ;  but 
while  remaining  the  property  of  the  importer,  in  his  ware- 
house, in  the  original  form  or  package  in  which  it  is  im- 
ported, a  tax  upon  it  is  plainly  a  tax  upon  imports,  within 
the  prohibition  of  the  constitution.  A  tax  on  the  sale  of  an 
article  imported  only  for  sale  is  a  tax  on  the  article  itself. 

I  shall  have  occasion  again  to  allude  to  certain  distinctions 
contained  in  this  opinion,  which  will  be  pertinent  to  the  case 
in  hand. 

The  three  cases  against  the  States  of  Massachusetts, 
Bhode  Island  and  New  Hampshire,  termed  the  License 
Cases^  are  reported  in  6  How.  U.  S.,  604  It  was  there  held 
that  a  law  of  Massachusetts,  providing  that  no  person  shall 
presume  to  be  a  retailer  of  wine,  brandy,  &c.,  in  less  quan- 
tity than  twenty-eight  gallons,  and  that  delivered  and  car- 
ried away  all  at  one  time,  unless  he  is  first  licensed  as  a 
retailer  of  wine  and  spirits,  and  that  the  commissioners  shall 
not  be  required  to  grant  such  license  when  in  their  opinion 
the  public  good  does  not  require  it,  was  not  inconsistent 
with  any  provision  of  the  United  States  constitution,  or  any 
act  of  Congress  under  it. 

The  law  of  Rhode  Island  forbade  the  sale  of  rum,  gin, 
brandy,  &c.,  in  a  less  quantity  than  ten  gallons,  although 
the  brandy  which  was  sold  in  this  case  was  duly  imported 
from  France  into  the  United  States,  and  purchased,  by  the 
party  indicted,  from  the  original  importer.  The  law  of  New 
Hampshire  imposed  a  similar  restriction,  although  in  this 
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case  the  article  sold  was  a  barrel  of  American  gin,  purchased 
in  Boston,  carried  coastwise  to  Piscataqua,  and  there  sold 
in  the  same  barrel.  These  laws  were  also  held  to  be  valid 
within  the  provisions  of  the  constitution  and  laws  of  the 
United  States. 

In  these  cases  the  leading  opinion  was  deliverd  by  Taney, 
Ch.  J. 

These  decisions  were  placed  upon  the  ground  that,  al- 
though the  regulation  of  commerce  with  foreign  nations  and 
among  the  several  States  belonged  exclusively  to  Congress, 
the  regulation  of  the  internal  traffic  of  a  State  belonged  to 
itself,  free  from  any  control  or  interference  on  the  part  of  the 
Federal  government. 

The  doctrine  of  Brown  v.  Maryland^  that  while  goods 
were  in  the  hands  of  the  importer,  in  the  shape  in  which 
they  were  introduced,  and  in  which  they  were  intended  to 
be  sold,  they  were  not  subject  to  taxation,  either  by  direct 
assessment  or  by  requiring  a  license  to  sell,  was  reiterated. 
The  laws  in  question  were  held  not  to  act  upon  the  article 
until  after  it  had  passed  the  line  of  foreign  commerce,  and 
become  a  part  of  the  general  mass  of  the  property  of  the 
State. 

It  was  decided  in  Nathan  v.  Louisiana^  8  How.  U.  S.,  KZ^ 
that  a  tax  imi)osed  by  a  State  upon  all  money  or  exchange 
brokers  was  not  void  for  repugnance  to  constitutional  power 
of  Congress  to  regulate  commerce ;  and  this  although  the 
business  of  the  defendant  Nathan  was  confined  exclusively 
to  the  sale  and  purchase  of  foreign  bills  of  exchange. 

It  was  held  to  be  a  tax  upon  the  business  of  the  defendant 
simply,  upon  his  credit  or  his  capital,  and  not  a  charge 
upon  the  commerce  of  the  country. 

The  last  case  to  which  I  shall  refer  is  that  of  Almy  v. 
State  qf  California,  24  How.  U.  S.,  169.  The  defendant 
Almy  was  indicted  for  a  violation  of  a  law  of  the  State  of 
California,  which  required  a  stamp  of  a  certain  value,  ex- 
pressing the  amount  of  the  duty,  to  be  attached  to  any  bill 
of  lading  for  the  transportation  of  gold  or  silver  to  any 
place  without  the  State.  The  court  held  that  this  was  sub- 
stantially a  tax  on  exports ;  that  a  bill  of  lading  or  some 
similar  document,  was  an  invariable  accompaniment  of  ship- 
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ment,  and  that  a  tax  apon  the  instrament  was  a  tax  upon 
the  article  itself.    They  say : 

"The  intention  to  tax  the  export  of  gold  and  silver,  in  the 
form  of  a  tax  on  a  bill  of  lading,  is  too  plain  to  be  mis- 
taken." 

The  principles  to  be  extracted  from  these  cases  are  as  fol- 
lows: 

1.  That  the  power  of  regulating  commerce  with  foreign 
nations,  and  among  the  States,  and  the  power  of  taxing  im- 
ports or  exports,  belongs  to  Congress  exclusively. 

2.  That  Congress  has  no  power  to  interfere  with  the  inter- 
nal traffic  of  a  State.  That  authority  is  vested  in  the  State 
alone. 

3.  That  imported  property,  while  remaining  in  the  hands 
of  the  importer  in  its  original  form,  cannot  be  taxed  by 
State  authority. 

4.  That  when  it  leaves  the  importer's  hands,  and  becomes 
incorporated  with  the  general  mass  of  the  property  of  the 
country,  it  becomes  subject  to  State  taxation. 

6.  That  taxation  upon  the  right  to  sell  in  any  form  an  ar- 
ticle of  import,  intended  for  sale,  or  upon  the  necessary  in- 
strument of  exporting  an  article  intended  for  export,  is  a 
taxation  upon  the  article  itself,  and  not  permitted  by  the 
Federal  constitution. 

6.  That  the  imposition  by  a  State  of  a  tax  upon  a  particu- 
lar kind  of  business  is  constitutional,  although  the  subject 
matter  of  the  business  relate  entirely  to  dealings  with  for- 
eign countries. 

Judged  by  these  principles,  I  can  discover  no  objection 
to  the  legislative  acts  now  under  discussion. 

Since  the  year  1784,  the  legislature  of  the  State  of  New 
Tork  has,  from  time  to  time,  passed  laws  taxing  the  sales 
of  goods  by  auctioneers.  This  has  been  the  practice,  both 
as  to  foreign  and  domestic  goods.  L.  1784  (1  Greenl.)  64 ; 
L.  1792(2Greenl.)470. 

The  constitution  of  1821  recognized  this  practice,  and  pro- 
vided for  the  purposes  to  which  the  moneys  thus  received 
should  be  applied.  §  10,  art.  7 ;  L.  1824,  c.  47 ;  L.  1838, 
0.  52 ;  L.  1864,  c.  62. 

This  taxation  has  been  a  valuable  source  of  revenue  to  the 
State  of  New  York,  often  reaching  to  a  quarter  of  a  million 
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of  dollars  annually.  During  a  period  of  eighty  years  this 
right  has  been  unchallenged.  The  fact  that  no  dispute  has 
been  raised  upon  this  point  for  so  long  a  period  of  time,  is 
strong  evidence  that  the  right  cannot  be  successfully  dis- 
puted. See  Ryan  v.  N.  T.  C.  H.  R,  Co.,  35  N.  Y.,  210; 
Costigan  v.  M.  &  H.  R.  R.  Co.,  2  Den.,  609. 

The  right  to  tax  sales  by  auction  is  fully  recognized  in 
Sroton  V.  Maryland,  supra.    The  learned  chief  justice  says : 

''So,  if  he  sells  by  auction.  Auctioneers  are  persons 
licensed  by  the  State,  and  if  the  importer  chooses  to  employ 
them,  he  can  as  little  object  to  paying  for  this  service  as  for 
any  other  for  which  he  may  apply  to  an  officer  of  the  State. 
The  right  of  sale  may  very  well  be  annexed  to  importation, 
"without  annexing  to  it  also  the  privilege  of  using  the  officers 
licensed  by  the  State,  to  make  sales  in  a  peculiar  way." 
And  again :  ''  It  is  true,  the  State  may  tax  occupations  gen- 
erally, but  this  tax  must  be  paid  by  those  who  employ 
the  individual,  or  is  a  tax  on  his  business.  The  lawyer,  the 
physician,  or  the  mechanic,  must  either  charge  more  on  the 
artiple  in  which  he  deals,  or  the  thing  itself  is  taxed  through 
his  person.  This  the  State  has  a  right  to  do,  because  no 
constitutional  prohibition  extends  to  it."  A  tax  on  the  oc- 
cupation of  an  importer,  he  says,  is  prohibited  by  the  con- 
stitution. 

In  Nathan  v.  Louisiana  (supra),  Justice  McLean,  in 
delivering  the  opinion  of  the  Court,  uses  this  language : 
*' Under  the  law,  every  person  is  free  to  buy  or  sell  bills  of 
exchange,  as  may  be  necessary  in  his  business  transactions ; 
but  he  is  required  to  pay  the  tax  if  he  engages  in  the  busi- 
ness of  a  money  or  an  exchange  broker.  The  right  of  a 
State  to  tax  its  own  citizens  for  the  prosecution  of  any  par- 
ticular business  or  profession  within  the  State  has  not  been 
doubted.  And  we  find  that  in  every  State  money  or  ex- 
change brokers,  vendors  of  merchandise  of  our  own  or  for- 
eign manufacture,  retailers  of  ardent  spirits,  tavern-keepers, 
auctioneers,  those  who  practice  the  learned  professions,  and 
every  description  of  property  not  exempted  by  law,  are 
taxed." 

The  right  to  tax  the  proceeds  of  auction  sales,  when  the 
articles  sold  are  imported  from  foreign  countries,  is  not 
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within  any  of  the  prohibited  principles  heretofore  stated  as 
drawn  from  the  decisions  of  the  Federal  courts.  It  may  be 
enforced  without  a  violation  of  any  of  them.  The  importer 
may  reship  to  foreign  countries  if  he  desires.  He  may  con- 
sign his  goods  to  the  interior,  if  he  finds  it  to  his  interest  to 
do  so.  He  may  sell  them  at  his  own  counter  or  warehouse 
for  cash  or  credit.  He  may  exercise  every  conceivable  act 
of  ownership,  without  restraint  or  liability  to  taxation,  with 
a  single  exception.  If  he  resorts  to  the  mode  of  a  sale  at 
public  auction,  the  sale  subjects  the  auctioneer  to  the  pay- 
ment of  a  duty  upon  the  amount  of  his  sales.  It  seems  to 
me  quite  extravagant  to  maintain  that  this  exception  is  aa 
infringement  upon  the  right  to  import,  or  that  it  imposes  a 
tax  upon  the  business  of  the  importer. 

I  conclude  that  the  long-existing  laws  of  the  State,  impos- 
ing taxes  upon  sales  by  auctioneers,  are  valid.  I  am  unable 
to  perceive  that  sales  made  by  brokers  stand  upon  any 
different  footing.  Neither  the  auctioneer  nor  the  broker,  so 
far  as  the  present  case  shows,  is  a  public  officer,  required  to 
take  an  oath  of  office,  and  indictable  at  common  law  for 
failure  to  perform  his  duties.  Each  is  a  qiuisi  officer,  re- 
quired to  give  to  the  State  a  bond,  with  sureties,  conditioned 
for  the  faithful  performance  of  the  duties  of  his  office,  and 
is  by  statute  made  liable  to  an  indictment  if  he  attempts  to 
act  without  having  given  the  required  bond.  The  one  invites 
competition  for  the  articles  intended  to  be  sold,  by  viva  voce 
bidding  at  an  assemblage  of  people.  The  other  invites  com- 
petition by  calling  individually  for  the  bids  of  those  who 
desire  to  purchase  the  articles  to  be  sold,  or  receiving  their 
bids  at  his  own  place  of  business.  Each  is  a  middleman 
acting  as  agent,  both  for  a  buyer  and  a  seller.  The  moment 
he  ceases  to  represent  each  of  these  parties,,  he  ceases  to  be 
an  auctioneer  or  broker,  and  becomes  a  party  on  his  own 
account,  or  an  agent  for  a  buyer  only,  or  a  seller  only.  Each 
receives  his  compensation  from  the  parties  for  whom  he  acts, 
and  each  is  bound  to  pay  the  duties  to  the  State.  I  see  no 
substantial  difference  between  the  vocation  of  a  broker  and 
that  of  an  auctioneer,  for  the  purposes  of  the  question  be- 
fore us.  The  duties  imposed  upon  the  sales  of  the  latter 
have  long  been  recognized  by  the  laws  of  this  State,  as  well 
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as  by  the  statements  of  the  Federal  Judges,  as  properly  im- 
posed. I  believe  this  recognition  is  due  to  the  justice  of  the 
claim,  and  that  the  constitutional  inhibitions  which  I  have 
discussed  could  not  at  any  time  have  been  successfully  urged 
against  the  collection  of  these  duties.  The  tax  upon  bro- 
ker's sales  occupies  the  same  ground,  and,  in  my  opinion, 
is  legally  chargable  under  the  law  in  question.  This  de- 
murrer, therefore,  cannot  bt.  sustained  on  the  ground  that 
the  law  in  question  is  repugnant  to  the  provisions  of  the 
Constitution  of  the  United  States. 

It  is  said,  again,  that  the  act  of  the  legislature  of  the 
State  of  New  York  of  the  year  1866  is  invalid,  as  being  in 
violation  of  section  13,  article  7,  of  the  constitution  of  this 
State.    That  section  is  as  follows : 

*' Every  law  which  imposes,  continues  or  revives  a  tax, 
shall  distinctly  state  the  tax,  and  the  object  to  which  it  is 
to  be  applied ;  and  it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object." 

It  will  be  observed  that  the  original  act  was  passed  in  the 
year  1846,  before  the  adoption  of  the  constitution  contain- 
ing the  present  provision.  No  such  provision  was  contained 
in  the  constitution  of  1821.  By  article  7,  section  10,  of  that 
instrument,  all  duties  upon  goods  sold  at  auction  were  ap- 
propriated to  the  completion  of  the  navigable  waters  of  the 
State,  and  the  payment  of  the  debt  contracted  in  the  con- 
struction of  the  same.  By  the  fifth  amendment  to  the 
constitution  of  1821,  this  appropriation  of  duties  was  deter- 
minedy  and  the  same  were  thereby  restored  to  the  *'  General 
Fund"  of  the  State.  There  was  thus  a  permanent  and 
express  appropriation  of  these  duties  when  the  act  of  1846 
was  passed.  The  act  of  1866,  in  question,  merely  made  an 
addition  to  the  subject-matter  of  the  former  law.  It  pro- 
vided that  sales  of  brokers  should  be  placed  in  the  saipe 
category,  in  regard  to  the  payment  of  duties,  as  sales  by 
auctioneers.  It  was  simply  an  amendment  of  an  existing 
law,  valid  in  all  its  provisions.  It  may  be  doubted  whether 
such  an  attaendment  can  properly  be  termed  the  imposition 
or  revival  of  a  tax. 

Again  :  I  agree  with  the  intimation  of  Judge  Oakley,  in 
Sun  MuL  Ins.  Co.  v.  City  of  New  YorJc^  5  Sandf.  10,  14 ; 
that  this  section  was  not  intended  to  be  applied  to  laws 
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which  imposed  duties,  fees,  or  excises  on  particular  profes- 
sions, classes  of  trade,  or  individuals,  but  that  the  same 
relates  only  to  a  general  tax  upon  the  property  of  the  State. 
The  section  of  the  constitution  immediately  preceding  for- 
bids the  creation  of  a  State  debt,  except  under  certain  restric- 
tions, and  provides  that  the  law  authorizing  the  debt  shall 
also  provide  for  the  imposition  of  a  direct  annual  tax,  to  pay 
the  interest  and  the  principal  within  a  specified  time.  This 
law  is  required  to  remain  in  force  until  the  debt  is  paid  or 
provided  for.  This  section,  I  have  no  doubt,  contemplates 
a  general  tax  upon  all  the  property  of  the  State,  and  was 
not  intended  to  be  satisfied  with,  or  to  apply  to,  a  local  tax 
upon  a  particular  section,  or  to  a  tax  imposing  fees  or  duties 
upon  trades  or  individuals,  although  the  same  are  direct 
taxes,  equally  as  if  imposed  upon  the  entire  property  of 
the  State.  The  section  in  question  is  applicable  to  the  same 
class  of  taxation,  and  was  never  intended  to  reach  a  case 
like  the  present.  Hawkers'  and  peddlers'  fees,  canal  tolls, 
railroad  tolls,  are  all  taxes,  in  the  enlarged  meaning  of  that 
term,  but,  I  apprehend,  not  within  the  meaning  of  that 
expression  in  the  section  of  the  constitution  under  con- 
sideration. 

Judgment  should  be  reversed  and  judgment  ordered  for 
the  People  upon  the  indictment,  with  leave  to  the  defendant 
to  withdraw  his  demurrer  and  plead  to  the  indictment  within 
twenty  days. 

All  the  judges,  except  Bookes,  J.,  not  voting,  concurred 
with  Hunt,  J.,  in  the  opinion  that  the  act  was  not  in  con- 
flict with  the  State  constitution. 


SoRUGHAM,  J. —  The  questions  presented  by  this  appeal 
are  as  to  the  conformity  of  the  act  of  April  13, 1866,  entitled 
'*An  act  to  amend  chapter  sixty-two  of  the  Laws  of  eigh- 
teen hundred  and  forty-six,  and  other  acts  additional  to  the 
same,"  with  the  Constitutions  of  this  State  and  of  the 
United  States. 

The  objection  that  it  does  not  comply  with  the  provisions 
of  section  13,  article  7,  of  the  constitution  of  this  State,  is 
fully  answered  in  the  opinion  of  Judge  Hunt,  and  it  is  only 
necessary  to  consider  whether  the  act  is  in  any  respect 
repugnant  to  the  Constitution  of  the  United  States. 
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By  section  8  of  article  1  of  the  Constitution  of  the  United 
Stat4?8,  it  is,  among  other  things,  provided  that  Congress 
shall  have  power  to  lay  and  collect  duties,  imposts,  and 
excises,  and  to  regulate  commerce  with  foreign  nations  ;  and 
eection  10  of  the  same  article  provides,  among  other  things, 
''that  no  State  shall,  without  the  consent  of  Congress,  lay 
any  inaposts  or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  exercising  its  inspection 
laws ;  and  tlie  net  produce  of  all  duties  and  imposts  laid  by 
any  State  on  imports  or  exports,  shall  be  for  the  use  of  the 
treasury  of  the  United  States,  and  all  such  laws  shall  be 
Bubject  to  the  revision  and  control  of  the  Congress." 

The  act  under  which  the  defendant  in  error  was  indicted, 
subjects  "foreign  wines  and  ardent  spirits,"  and  "all  goods, 
wares,  merchandise  and  effects  imported  from  any  place 
beyond  the  Cape  of  Good  Hope,"  and  "all  other  goods, 
wares,  merchandise  and  effects  which  are  the  production  of 
any  foreign  country,"  offered  for  sale  by  sample  or  other- 
wise by  brokers,  every  time  they  shall  be  sold,  to  duties, 
which  are  specitied  in  the  act,  and  are  payable  into  the 
treasury  of  the  State  for  its  use. 

It  thus,  by  its  very  terms,  lays  duties  upon  imported 
articles,  and  in  no  manner  discriminates  between  such  as 
retain,  and  such  as  have  lost,  their  character  as  imports; 
and,  as  it  affects  sales  of  the  former,  it  is  to  that  extent  in 
conflict  with  the  provisions  of  the  Constitution  of  the  United 
States. 

There  can  be  no  doubt  of  the  power  of  a  State  to  tax  arti- 
cles which  have  been  imported  for  sale,  after  they  have 
passed  into  the  mass  of  general  property,  by  beinf  sold  by 
the  importer  either  for  consumption  or  resale,  or  by  being 
divided  by  him  into  smaller  quantities  by  the  breaking  up 
of  the  casks  or  packages  in  which  they  were  imported,  so  as 
to  destroy  the  character  of  import  which  s.ubjected  them  to 
duties  under  the  laws  of  the  United  States ;  but  until  the 
importer  has  so,  by  sale  or  otherwise,  acted  upoij  the  arti- 
cles as  to  cause  them  to  lose  their  character  of  imports,  a 
State  tax  upon  them  would  be  in  direct  violation  of  the  con- 
stitutional prohibition  ;  and  a  tax  upon  their  sale,  if  it  were 
possible  to  regard  it  otherwise  than  as  a  tax  upon  the  article 
itself,  would  be  in  derogation  of  the  right  to  sell,  which  is 
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an  Inseparable  incident  of  the  law  permitting  importation, 
and  which  the  importer  acquired  by  the  payment  of  duties 
to  the  United  States. 

Sach  a  power  in  a  State  is  incompatible  with  the  power  of 
Congress  to  regulate  commerce,  for  it  could  be  used  to  de- 
stroy it,  by  subjective  sales  of  imported  articles  to  so  high  a 
tax  as  absolutely  to  prevent  them. 

The  case  of  Brown  v.  State  of  Maryland,  12  Wheat.,  419, 
was  one  involving  the  constitutionality  of  an  act  of  the  legis- 
lature of  Maryland,  requiring  importers  and  other  persons 
selling  certain  imported  foreign  merchandise  by  wholesale, 
by  the  bale  or  package,  to  take  out  a  license,  and  pay  a  fee 
of  fifty  dollars  therefor. 

The  right  of  a  State  to  impose  duties  upon  imports  and 
the  sales  of  imported  merchandise,  was  there  fully  consid- 
ered, and  is  discussed  with  great  ability  in  the  opinion  of  the 
court,  which  embodies  an  unanswerable  argument  against 
State  taxation  of  imported  merchandise,  or  sales  of  such 
merchandise,  until  it  has  lost  its  character  of  an  import. 

It  is  said,  in  the  course  of  the  opinion,  that  ^'auctioneers 
are  persons  licensed  by  the  State,  and  if  the  importer  chooses 
to  employ  them,  he  can  as  little  object  to  paying  for  this 
service  as  for  any  other  for  which  he  may  apply  to  an  officer 
of  the  State." 

The  right  of  sale  may  very  well  be  annexed  to  importa- 
tion, without  annexing  to  it  also  the  privilege  of  using  the 
officers  licensed  by  the  State  to  make  a  sale  in  a  peculiar 
way. 

It  is  not  claimed  that  brokers  are  in  any  respect  officers  of 
the  State  of  New  York,  and  therefore  this  consideration  as 
to  sales  by  State  officers,  such  as  the  auctioneers  to  whom 
allusion  is  made,  is  inapplicable  to  the  question  before  us. 

In  Nathan  v.  Louisiana^  8  How.  U.  S.,  73,  it  was  held 
that  a  State  tax  upon  brokers  in  bills  of  exchange,  was  not 
repugnant  to  the  constitution  of  the  United  States,  because 
it  was  a  tax  which  (he  State  had  an  undoubted  right  to  im- 
pose on  a  citizen  for  the  prosecution  of  a  particular  avoca- 
tion within  its  jurisdiction ;  and  because  foreign  bills  of 
exchange  are  neither  exports  nor  imports.  Though  such 
bills  are  instruments  of  commerce,  they  are  no  more  so  th&n 
products  of  agriculture  or  manufactures,  over  which   the 
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taxing  power  of  the  State  extends,  until  they  are  separated 
from  the  general  mass  of  property  by  becoming  exports. 

The  distinction  between  that  case  and  this  is  therefore  very 
apparent,  for  the  act  there  upheld  did  not  subject  exports  or 
imports  to  State  taxation,  but  only  imposed  a  duty  upon  the 
prosecution  of  a  particular  business  within  the  State,  while 
the  act  now  under  consideration  subjects  imports  to  State 
taxation,  and  cannot  be  construed  as  merely  imposing  a  tax 
upon  brokers  in  respect  to  their  avocation.  The  act  assumes 
to  impose  duties  on  the  imports  sold,  and  not  on  the  brokers 
by  whom  the  sales  are  made. 

The  judgment  should  be  affirmed. 

Davibs,  CIl  J.,  and  Wright,  Gboveb  and  Porter,  JJ., 
coDcorred  in  this  opinion. 

Judgment  affirmed,  with  costs. 


COURT  OF  APPEALS. 

New^Yokk,  1855 


The  People  v.  Williams. 

The  defendant  was  indicted  for  the  murder  of  his  wife,  and  the  jury  found  him 
guiltj,  with  a  recommendation  to  mercy. 

On  the  trial  it  was  shown,  under  objection,  that  the  accused  on  the  Saturday 
evening  before  her  death  left  the  house  of  Mary  Campbell,  tlie  witness, 
"with  clothing  for  her  husband,  who  was  a  watchman  on  some  ship  in  the 
North  Biver,  as  she  said  ;  she  did  not  return  until  five  o'clock  the  next 
morning ;  when  she  came  in  she  appeared  very  ill ;  she  said  she  got  sick  on 
board  the  vessel  on  which  her  husbaud  was ;  she  said  she  had  not  been 
drinking ;  she  said  that  her  whole  frame  seemed  as  if  it  were  on  fire,  and 
her  heart  felt  awful." 

The  oonrt  charged  the  jury  that  they  might  infer  that  the  deceased  was  with 
her  hnsband  on  the  Satarday  night  preceding  her  death,  although  the  evi- 
dence on  that  point  was  very  slight.  Exception  was  taken  to  this  by  the 
ooonsel  for  the  prisoner. 

Held,  error.     The  intention  of  the  deceased  in  goiug  from  the  house  of  the  wit- 
ness with  clothing  was  not  material  ;  it  was  not  part  of  the  res  gesicp,,  nor 
the  declaration  of  the  deceased  that  she  was  ill,  competent  as  a  dyiug 
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declaration ;  for  although  the  deceased  returned  very  ill,  there  is  no  evi- 
dence nor  any  reason  to  believe,  that  she  apprehended  a  fatal  result. 
Meld,  that  the  admission  of  the  recognizance  in  evidence  without  proof  of  its 
execution  ;  its  having  been  properly  filed  ;  or  the  identification  of  the  per- 
sons recognized,  was  error. 

A.  Odkey  Hall^  for  the  people. 
Henry  L.  Clinton^  for  the  prisoner. 

Denio,  J.  The  evidence  to  show  that  the  deceased  came 
to  her  defeth  from  the  eflFects  of  arsenic  taken  into  her  stom- 
ach was  quite  satisfactory  ;  and  there  was  strong  reason  to 
believe  that  she  swallowed  a  portion  of  this  poison  daring 
her  absence  from  the  house  in  Duane-street,  between  Satur- 
day evening  and  Sunday  morning.  If,  during  that  absence, 
she  was  in  the  company  of  the  prisoner,  the  latter  had  an 
opportunity  to  administer  it  to  her  in  food  or  drink.  His 
subsequent  conduct  was  such  as  to  attach  suspicion  to  him, 
and  to  lead  to  the  belief,  more  or  less  strong,  that,  if  she 
was  poisoned  during  that  absence,  he  was  guilty  of  the  act, 
provided  it  was  made  to  appear  that  he  had  an  opportu- 
nity of  committing  it.  Hence  it  was  an  important  fact  for 
the  prosecution  to  establish  that  these  persons  met  together 
while  the  deceased  was  abroad  on  Saturday  night.  It  was 
competent  to  show  this  by  the  evidence  of  persons  who  saw 
them  in  each  other's  company;  or  it  might  have  been  proved 
by  the  prisoner's  confession.  There  was  some  evidence  of 
the  latter  character ;  for  the  prisoner  was  proved  to  have 
asserted  that  the  deceased  did  not  indulge  in  drinking  while 
she  was  away  from  home,  at  the  time  referred  to,  a  fact 
which  he  could  scarcely  have  known  except  by  having  been 
with  her.  Although  the^  inference  from  this  declaration  was 
pretty  strong,  and  might  have  enabled  the  jury  to  find  the 
fact,  it  was  not  of  such  a  conclusive  character  as  to  preclude 
other  testimony  upon  the  point,  and  the  prosecution  sought 
to  furnish  such  other  evidence  by  proving  the  declaration  of 
the  deceased,  of  her  intention  to  go  to  her  husband,  wheu 
she  set  out  from  home  on  Saturday  evening.  The  question 
to  be  determined  is,  whether  that  declaration  was  competent 
to  be  given  in  evidence. 
,    The  evidence  of  the  witness  Mary  Campbell,  of  what  the 
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deceased  said,  after  ber  retarn,  as  to  her  having  been  with 
her  husband,  was  not  objected  to.  It  was,  however,  clearly 
incompetent.  It  was  not  admissible  as  a  dying  declaration  ; 
for  although  the  deceased  returned  very  ill,  there  is  no  evi- 
dence, nor  any  reason  to  believe,  that  she  apprehended  a  fatal 
result.  The  circumstance  that  it  was  received  without  ob- 
jection, and  that  it  tended  even  more  strongly  to  show  the 
existence  of  the  material  fact  sought  to  be  proven  than  the 
declaration  which  was  objected  against,  does  not  relieve  us 
from  the  duty  of  examining  the  validity  of  that  objection. 
The  jury  may  have  disregarded  the  incompetent  declarations 
made  by.the  deceased  after  her  return,  and  have  relied  upon 
the  proof  of  her  declared  design  on  setting  out,  which  the 
court  had  held  to  be  competent ;  or  the  ruling  of  the  court, 
admitting  her  declaration  last  mentioned  to  be  received, 
may  have  led  them  to  the  belief  that  all  her  declarations 
which  were  proved  were  competent.  We  must  therefore 
determine  whether  the  decision  of  the  court  below,  admit- 
ting proof  of  the  statement  that  she  was  going  to  see  her 
husband,  when  she  left  the  house  on  Saturday  night,  was 
correct  or  not.  It  was  attempted,  on  the  argument,  to  be 
sustained  as  a  declaration  characterizing  an  act,  and  consti- 
tuting, in  legal  understanding,  part  of  the  act  itself.  This 
is  a  recognized  exception  to  the  rule  excluding  hearsay  as 
evidence ;  for  when  it  is  necessary,  in  the  course  of  a  cause, 
to  inquire  into  the  nature  of  a  particular  act,  or  the  inten- 
tion of  the  person  who  did  the  act,  proof  of  what  the  per- 
son said  at  the  time  of  doing  it  is  admissible  in  evidence  for 
the  purpose  of  showing  its  true  character.  1  Phil,  on  Ev. 
231,  Gould's  ed.  But  to  render  the  declaration  compe- 
tent, the  act  with  which  it  is  connected  should  be  pertinent 
to  the  issue ;  for  where  the  act  is  in  its  own  nature  irrele- 
vant, and  when  the  declaration  is  per  se  incompetent,  the 
union  of  the  two  will  not  render  the  declaration  admissible. 
Wright  V.  Doe^  7  Ad.  &  E.,  289.  The  material  fact  here  was, 
that  the  prisoner  and  the  deceased  were  together  on  Satur- 
day night.  Even  this  was  not  a  principal  fact,  but  only  a 
circumstance  to  show  that  the  prisoner  had  an  opportunity 
to  commit  the  offence.  That  the  deceased  left  the  house  in 
Duane-street  at  a  particular  time  was  of  no  materialty,  un- 
less it  was  also  shown  that  during  her  absence  she  met  the 
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defendant.  The  act  itself  was  indifferent  to  the  issue,  what- 
ever the  intention  was  with  which  it  was  done.  If  the  de- 
ceased met  the  prisoner,  and  thus  afforded  an  opportunity 
of  committing  the  offence,  it  is  immaterial  whether  she  in- 
tended or  expected  to  meet  him  or  not ;  and  so,  of  course, 
if  she  failed  to  meet  him  he  could  not  properly  be  preju- 
diced by  the  circumstance  that  she  went  out  with  a  design 
to  go  to  him.  The  evidence  was  not  offered  to  qualify  an 
act  connected  with  the  issue,  but  to  induce  the  jury  to  in- 
fer another  act  not  otherwise  shown  to  exist :  that  of  his  be- 
ing in  company  with  the  deceased.  Suppose  a  declaration 
had  been  made  by  the  deceased,  on  the  previous  day,  of  an 
intention  to  go  to  her  husband  on  that  particular  evening ; 
such  declaration,  being  unaccompanied  by  any  act,  would 
rest  wholly  in  assertion,  and  would  be  clearly  without  the 
rule  referred  to ;  yet  the  proof  would  be  essentially  of  the 
san/e  character,  and  subject  to  no  greater  objections  than 
the  evidence  we  are  considering. 

I  am  of  opinion,  therefore,  that  the  case  was  not  within 
the  rule  admitting  a  declaration  accompanying  an  act,  on 
the  ground  of  its  being  a  part  of  the  res  gestcB  ;  and  I  know 
of  no  other  ground  upon  which  the  case  can  be  taken  oat 
of  the  general  rule  which  excludes,  under  the  name  of 
hearsay,  declarations  not  made  under  the  responsibility  of 
an  oath. 

Enough  has  been  said  to  show  that  the  judgment  of  the 
Supreme  Court  ought  toTbe  affirmed. 

Upon  a  second  trial  the  question  will  again  arise  as  to  the 
admissibility  of  the  evidence  showing  that  arsenic  was  found 
in  the  bowl  which  was  examined  by  the  chemist.  We  have 
looked  carefully  into  the  evidence  of  the  identity,  and  are 
of  opinion  that  it  was  sufficient  to  authorize  the  court  to 
submit  the  question  to  the  jury. 

The  judgment  of  the  Suprpme  Court  must  be  affirmed. 

Hand,  J. —  The  proof  of  what  the  deceased  said  when  she 
was  leaving  the  house  of  Mrs.  Campbell  was  not  admissible. 
It  was  no  part  of  the  res  gestcB^  for  it  was  no  part  of  the 
principal  transaction,  not  contemporaneous,  or  even  inci- 
dental to  it.  It  was  spoken  at  a  time  previous  to  any  part  of 
the  transaction  constituting  the  supposed  offence,  and  in 
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the  absence  of  the  prisoner,  and  when  the  deceased  had  no 
apprehension  of  danger,  and  mnch  less  was  she  in  extremis. 

I  see  no  objection  to  the  testimony  in  relation  to  the  bowl 
or  its  contents.  Whether  the  evidence  was  sufficient  to 
identify  the  former,  or  show  what  constituted  the  latter, 
were  questions  for  the  jury,  and  the  proof  given  on  these 
points  was  competent  for  their  consideration.  No  one  por- 
tion of  it,  or  that  given  by  one  witness,  might  have  been 
sufficient ;  but  all  of  it  together  might  be,  and  the  prosecu- 
tion was  not  obliged  to  give  conclusive  proof  at  every  step. 

It  was  also  competent  for  the  prosecution  to  prove  that 
the  prisoner  had  made  payments  upon  the  paper  produced 
in  court.  That  was  a  mere  circumstance,  and  the  produc- 
tion of  the  paper  and  such  proof  did  not  contravene  any 
rule  of  evidence  in  relation  to  the  proof  of  written  instru- 
ments. 

But  the  recognizance  itself  was  given  in  evidence  without 
any  proof  of  its  execution,  except  what  appeared  upon  the 
face  of  the  instrument,  and  the  testimony  of  an  agent  of 
the  governors  of  the  alms-house  that  the  prisoner  had  made 
payments  upon  it.  I  am  inclined  to  the  opinion  this  was 
not  sufficient.  A  recognizance  is  said  to  be  a  matter  of 
record.  1  Chit.  Crim.  L.,  90 ;  People  v.  Kane^  4  Den.,  530. 
But  this  was  taken  before  a  police  justice  in  the  city  of 
New  York,  under  the  statute  in  relation  to  disorderly  per- 
sons, and  is  but  an  acknowledgment,  upon  which,  perhaps, 
a  record  might  be  made  up.  It  does  not  appear  to  have 
been  filed  with  any  officer,  and  there  was  no  proof  of  its 
execution,  nor  of  the  identity  of  the  persons  recognized, 
except  by  the  payments.  Using  one's  own  affidavit  in  a 
cause  may  sometimes  be  sufficient  evidence  of  identity  as 
against  the  party  making  it ;  but,  as  a  general  rule,  even  an 
affidavit  cannot  be  given  in  evidence,  at  least  before  it  is 
filed  with  the  proper  officer,  without  some  proof.  1  Chit. 
Crim.  L.,  676;  1  Phil,  on  Ev.,  379;  Bellinger  v.  People^  8 
Wend.,  598 ;  Rexv.  Smith,  1  Stra.,  126 ;  2  Cow.  &  H.,  1100. 
This  recognizance  must  have  been  introduced  for  the  pur- 
pose of  showing  an  inducement  to  commit  the  crime,  or  that 
difficulties  had  existed  between  the  husband  and  wife.  It 
purported  to  have  been  signed  by  the  prisoner  and  another, 
and  to  have  been  taken  before  an  officer ;  but  it  would  be 
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dangerous,  especially  in  a  capital  case,  to  admit  such  a 
document  without  any  proof  whatever. 

However,  it  is  not  necessary  to  pursue  this  point  further, 
as  the  admission  of  evidence  of  what  the  deceased  said 
before  the  commission  of  the  supposed  offence  clearly  en- 
tilled  the  prisoner  to  a  new  trial,  and  the  Supreme  Coart 
was  therefore  right  in  reversing  the  judgment  on  that  point. 
The  judgment  should  be  affirmed. 

A  majority  of  the  judges  concurred. 

Judgment  a£Srmed. 


COURT  OF  APPEALS. 

New  York,  1874. 


Coleman  v.  The  People. 

The  defendant  was  indicted  in  the  county  of  Monroe  for  the  crime  of  receiving 
stolen  goods,  knowing  them  to  be  stolen. 

Held,  that  the  rule  is  well  established,  that  in  cases  like  the  present,  where 
guilty  knowledge  is  an  ingredient  of  the  offence  charged,  the  same  may  be 
proved  as  other  facts  are  proved,  by  circumstantial  evidence,  and  that  other 
acts  of  a  like  character,  although  involving  substantive  crimes,  may  be 
given  in  evidence  to  prove  the  8cientet\  The  principal  limitation  of  this 
rule  is,  that  the  criminal  act  which  is  sought  to  be  given  in  evidence,  must 
be  necessarily  connected  with  that  which  is  the  subject  of  the  prosecution, 
either  from  some  connection  of  time  and  place,  or  as  furnishing  a  clue  to 
the  motive  on  the  part  of  the  accused.  «> 

Held,  that  the  declarations  of  a  party  to  a  civil  or  criminal  procedure,  in  respect 
to  matters  within  his  own  knowledge,  or  of  which  he  may  be  presumed  to 
have  knowledge,  and  relevant  to  the  issue,  are  always  competent  against 
him. 

Held,  that  the  true  rule  and  the  only  rule  that  can  be  sustained  upon  principle 
is,  that  the  intendment  of  law  is,  that  an  error  in  the  admission  of  evidence 
is  prejudicial  to  the  party  objecting,  and  will  be  ground  for  the  reversal  of 
the  judgment  unless  the  intendment  is  clearly  repelled  by  the  record.  The 
error  must  be  shown  conclusively  to  be  Innoxious.  It  is  not  enough  that  the 
appellate  court  may  be  of  the  opinion  that  the  result  ought  to,  and  probably 
would,  have  been  the  same  if  the  objectionable  evidence  had  been  excluded, 
and  especially  ought  not  such  a  presumption  avail  to  cure  an  error  upon  a 
criminal  trial. 
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J\  d  Cochrane^  for  the  prisoner. 

Geo.  Raines^  district  attorney,  for  the  people. 

Allen,  J.  The  plaintiff  in  error  was  convicted  in  the 
Court  of  General  Sessions  of  Monroe  county,  of  the  crime  of 
receiving  stolen  goods,  knowing  them  to  have  been  stolen, 
and  from  the  judgment  of  the  Sapreme  Court  affirming  the 
conviction  error  is  brought  to  this  court.  The  objection  that 
the  prosecution  having  given  evidence  tending  to  prove  one 
offence  could  not  be  permitted  to  prove  another  under  the 
indictment,  and  as  the  foundation  for  a  conviction,  is  unten- 
able. The  district  attorney  had  announced,  in  his  opening 
address  to  the  jury,  that  he  should  seek  to  prove  and  ask  a 
conviction  for  receiving  five  bars  of  pig-iron  on  the  evening 
of  the  10th  of  March,  1873,  and  the  evidence  concerning  that 
alleged  to  have  been  stolen  during  the  night  of  that  day  and 
found  on  the  sidewalk  in  front  of  the  store  of  the  accused, 
on  tlie  morning  of  the  eleventh  of  March,  came  out  inci- 
dentally and  without  objection,  in  answer  to  an  inquiry  to 
the  witness  under  examination,  one  of  the  owners  of  the 
property  alleged  to  have  been  stolen,  as  to  how  his  atten- 
tion was  drawn  to  the  loss  of  pig-iron  by  his  firm.  It  was 
not  given  as  evidence  in  chief,  and  with  a  view  to  convict 
for  receiving  that  iron,  but  as  preliminary  to  proof  of  the 
search  for  and  discovery  of  that  alleged  to  have  been  stolen 
on  a  prior  occasion  and  received  by  the  accused  on  the  pre- 
ceding evening.  No  attempt  was  made  then  or  at  any  sub- 
sequent stage  of  the  trial  to  show  that  the  iron  found  on  the 
sidewalk  had  come  to  the  possession  of,  or  been  received  by 
the  accused ;  on  the  contrary,  the  district  attorney  ex- 
pressly declared  that  he  did  not  'claim  that  it  ever  was  in 
his  possession. 

Passing  for  the  present  two  or  three  exceptions  to  the  ad- 
mission of  evidence,  the  residue  of  the  fifty  taken  by  the  ac- 
cused, upon  the  trial,  can  be  classified  under  two  general 
heads: 

First,  exceptions  to  the  admission  of  evidence  of  other 
transactions  of  like  character  to  that  under  investigation  ; 
and,  secondly,  to  the  admission  of  evidence  of  the  declara- 
tions of  the  accused  as  to  his  dealings  in  iron  of  the  charac- 
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ter  and  description  of  that  for  the  receiving  of  which  he  was 
on  trial,  and  the  testimony  of  witnesses  tending  to  prove  the 
falsity  of  those  declarations. 

The  question  as  to  the  admissibility  of  evidence  coming 
within  the  first  class  of  exceptions,  was  considered  by  this 
court  in  Coleman  v.  People  (55  N.  Y.  81)  and  Copperman  v. 
People  (MS.  opinion  of  Chief  Judge  Church),  66  N.  Y., 
591.  In  both,  the  rule  is  recognized  as  well  established,  that 
in  cases  like  the  present,  where  guilty  knowledge  is  an  in- 
gredient of  the  offence  charged,  the  same  may  be  proved  as 
other  facts  are  proved,  by  circumstantial  evidence,  and  that 
other  acts  of  a  like  character,  although  involving  substan- 
tive crimes,  may  be  given  in  evidence  to  prove  the  scienter. 
The  principal  limitation  of  the  rule  is,  that  the  criminal  act 
which  is  sought  to  be  given  in  evidence,  must  be  necessarily 
connected  with  that  which  is  the  subject, of  the  prosecution, 
either  from  some  connection  of  time  and  place,  or  as  fur- 
nishing a  clue  to  the  motive  on  the  part  of  the  accused. 

In  this  case,  the  transactions  in  respect  to  which  evidence 
was  given  were  all  intimately  connected  in  point  of  time, 
place  and  circumstance  with  that  for  which  the  accused  was 
indicted,  so  that  they  formed  a  continuous  series  of  transac- 
tions, each  throwing  light  upon  the  other,  upon  the  ques- 
tion of  knowledge,  intent  and  motive.  The  evidence  was  of 
a  stealing,  by  the  same  persons  from  whom  the  accused  was 
charged  with  receiving  the  iron  mentioned  in  the  indictment, 
from  the  same  owners  and  prosecutors,  of  iron  of  a  similar 
description  and  like  kind,  but  a  short  time  before  the  trans- 
action under  investigation,  and  the  purchase  of  the  iron  by 
the  accused  for  a  very  inadequate  price,  and,  if  the  evidence 
was  believed,  with  a<;tual  knowledge  that  the  iron  was 
stolen.  Within  all  the  cases  the  evidence  was  competent. 
(1  Phil.  Ev.,  by  Edw.,  767,  768,  and  note,  207;  Roscoe's 
Cr.  Ev.,  92;  Hex  v.  Davis,  6  C.  &  P.,  177;  People  v.  Hop- 
soUy  1  Den.,  574;  Hex  v.  MliSj  6  B.  &  C,  145;  1  Greenl. 
Ev.,§53.) 

The  declarations  of  the  accused  and  the  other  evidence 
reached  by  and  included  within  the  other  class  of  exceptions 
were  clearly  admissible.  The  declarations  of  a  party  to  a 
civil  or  criminal  procedure,  in  respect  to  matters  within  his 
own  knowledge,  or  of  which  he  may  be  presumed  to  have 
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knowledge,  and  relevant  to  the  issue,  are  always  competent 
against  him.  The  character  and  extent  of  the  business  and 
dealings  of  the  accused  in  pig-iron  of  the  character  and  gen- 
eral appearance  of  that  alleged  to  have  been  feloniously  re- 
ceived by  him,  was  material  to  the  inquiry  as  among  the 
circumstances  bearing  upon  the  question  of  scienter,  and 
his  integrity  in  the  purchase  and  receipt  of  that  alleged  to 
have  been  stolen.  If  unsatisfactory,  or  fabricated  and  false 
statements  were  made  by  him  in  accounting  for  the  posses- 
sion of,  and  mode  of  storing  and  dealing  with,  the  iron 
found  in  his  possession  ;  if  false  statements  were  made  by 
him  as  to  the  person  from,  or  for  whom,  or  purposes  for 
which  he  bought  such  iron,  it  would  be  a  strong  circum- 
Btance  for  the  prosecution,  as  showing  a  consciousness  of 
wrong,  tending  to  show  7)iala fides  and  a  knowledge  by  the 
accused  of  the  manner  in  which  his  patrons  and  clients  ac- 
quired the  property.  (1  Phil.  Ev.,  by  Edw.,  601 ;  Reg.  v. 
Mansfi^U,  1  C.  &  M.,.  140.) 

We  have  carefully  examined  the  other  exceptions,  but  do 
not  find  any  that  were  well  taken.  The  rulings  of  the  court 
upon  the  admission  and  rejection  of  evidence  of  which  the 
plaintiff  in  error  now  complains  were  right,  and  the  ques- 
tions raised  by  the  objections  and  exceptions  of  the  accused 
-were  properly  disposed  of.  Had  incompetent  evidence  been 
admitted  by  the  court  against  the  objection  of  the  plaintiff 
in  error,  it  would  have  been  cause  for  the  reversal  of  the 
conviction.  We  cannot  concur  in  the  views  of  the  Supreme 
Court,  as  expressed  in  the  prevailing  opinion,  that  if  any 
error  was  committed  it  did  not  prejudice  the  party  on  trial, 
and  that  the  result  would  have  been  the  same  if  the  evi- 
dence objected  to  had  been  excluded.  The  rule  un- 
doubtedly is,  that  when  a  fact  is  conclusively  proved,  by 
competent  evidence,  so  that  the  court  can  see  that  no  preju- 
dice or  injury  could  possibly  have  resulted  from  the  admis- 
sion of  incompetent  evidence  to  prove  the  same  •ct,  its 
admission  will  not  be  cause  for  interfering  with  the  result  or 
reversing  a  judgment ;  but  the  rule  is  to  be  cautiously  ap- 
plied, especially  in  criminal  cases.  ( Williams  v.  Fitch^ 
18  N.  Y.,  646  ;  Pecyple  v.  White,  14  W.  R,  111 ;  Erben  v. 
Lorillard^  19  N.  Y.,  299.)  The  true  rule  and  the  only  rule 
that  can  be  sustained  upon  principle  is,  that  the  intendment 
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of  law  is,  that  an  error  in  the  admission  of  evidence  is  prej- 
udicial to  the  party  objecting,  and  will  be  good  ground  for  the 
reversal  of  the  judgment  unless  the  intendment  is  clearly 
repelled  by  the  record.  The  error  must  be  shown  conclu- 
sively to  be  innoxious.  {Vandervoortv.  Ooreld,  36  N.  Y., 
639  ;  People  v.  Oonzales^  36  id.,  49.)  It  is  not  enough  that 
the  court  setting  in  review  of  the  judgment  may  be  of  the 
opinion  that  the  result  ought  to,  and  probably  would,  have 
been  the  same  if  the  objectionable  evidence  had  been  ex- 
cluded, and  especially  ought  not  such  a  presumption  avail 
to  cure  an  error  upon  a  criminal  trial.  In  the  case  at  bar 
the  principal  witnesses  to  establish  the  crime  and  prove 
guilty  knowledge,  and  the  circumstances  from  which  the 
jury  might  infer  a  guilty  knowledge,  were  the  thieves  by 
whom  the  iron  was  stolen.  They  were  thoroughly  impeached 
by  their  own  testimony,  and  many  of  their  statements  were 
highly  improbable  as  they  are  spread  out  and  appear  on  the 
record.  They  were  not  entitled  to  credit  except  as  they 
were  corroborated  by  other  credible  testimony,  and  the  cir- 
cumstances of  the  case  as  proved  to  the  satisfaction  of  the 
jury.  In  a  case  depending  for  its  chief  support  upon  evi- 
dence of  this  character,  and  upon  circumstantial  evidence,  it  is 
impossible  to  say  that  any  of  the  evidence  objected  to  may 
not  have  affected  the  result.  Bat  for  the  reason  that  the 
evidence  objected  to  was  technically  competent  and  prop- 
erly admissible,  the  conviction  must  be  afSrmed. 

All  concur. 

Judgment  affirmed. 
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New  York,  1855. 


The  People  v.  Thoms. 

The  defendant  was  indicted  for  having  in  possession,  with  intent  to  utter,  an 
altered  bill.  On  the  trial  the  district  attorney  proved  the  finding  of  the 
altered  bill  upon  the  defendant ;  his  confession  that  the  bill  "  was  one  he 
htA  fixed  that  day,"  and  that  "  he  did  not  think  he  had  passed  over  three  in 
a  week,  perhaps  not  more  than  one,"  and  that  "  it  was  a  great  trouble  for  so 
little  money."  The  district  attorney  further  proved,  under  objection,  that 
the  officer  "  searched  the  defendant's  wife  and  found  in  her  possession  the 
handkerchief  produced,  having  a  large  number  of  the  ends  of  figures  in 
the  margin  cut  from  bank  bills  now  shown." 

Seld,  that  the  evidence  showing  the  wife  had  in  her  possession  engraved 
figures,  cut  from  genuine  bills,  was  incompetent,  as  there  was  no  evidence 
of  any  concert  between  the  prisoner  and  his  wife,  or  that  either  of  them 
had  any  knowledge  of  the  facts  which  were  proved  against  the  other. 
Where  two  peraons  sustaining  the  relation  of  husband  and  wife  are  each 
found  doing  acts  indicating  criminal  designs  of  the  same  nature,  there  are 
strong  reasons  for  conjecturing  that  they  are  conspiring  together  ;  but  it  is 
mere  conjecture,  and  not  evidence,  even  presumptive  of  the  fact. 

A.  OaJcey  HaUy  district  attorney,  for  tjie  people. 
Joncbs  B.  Phillips^  for  the  defendant 

Denio,  J.  The  fact  that  the  prisoner  had  the  altered  note 
in  bis  possessicJn  was  fally  proved  ;  and  the  only  question 
was  as  to  his  knowledge  of  its  character,  and  his  intention 
respecting  it.  The  prosecution  affirmed  that  he  possessed  it 
with  the  intent  to  pass  it  as  true.  If  he  was  concerned  in 
altering  it  from  a  lower  denomination,  and  especially  if  he 
carried  on  to  any  extent  the  business  of  detaching  the  nu- 
merals from  genuine  bills  and  affixing  them  to  the  notes  of 
a  lower  denomination,  it  would  naturally  be  presumed  that 
he  had  some  object  in  doing  so,  and  none  which  could  be 
suggested  would  be  so  probable  as  that  he  intended  to  pass 
off  the  note  which  was  found  on  him,  which  had  been  dealt 
with  in  the  same  way.  Very  strong  evidence  to  show  him 
engaged  in  this  unlawful  practice  was  given,  independently 
of  that  which  arose  out  of  the  search  of  the  person  of  his 
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wife  ;  but  the  prosecution  was  not  content  to  rest  the  case 
upon  that  evidence,  but  persisted,  against  the  prisoner's 
objection,  in  showing  that  she  had  in  her  possession 
engraved  figures,  cut  from  genuine  bills,  suited  to  the  com- 
mission of  this  species  of  forgery.  If  this  evidence  was 
incompetent,  the  Supreme  Court  was  right  in  reversing  the 
judgment,  whatever  may  be  thought  of  the  strength  of  the 
case  against  the  prisoner  upon  the  other  evidence. 

There  was  no  other  evidence  of  any  concert  between  the 
prisoner  and  his  wife,  or  that  they  were  mutually  engaged 
in  altering  bank  bills,  or  that  either  of  them  had  any  knowl- 
edge of  the  facts  which  were  proved  against  the  other. 
Where  two  persons  sustaining  the  relation  of  husband  and 
wife  are  each  found  doing  acts  indicating .  criminal  designs 
of  the  same  nature,  there  are  strong  reasons  for  conjectur- 
ing that  they  are  conspiring  together ;  but  it  is  mere  conjec- 
ture, and  not  evidence,  even  presumptive  of  the  fact.  Now, 
the  possession  by  the  wife  of  these  fragments  of  notes  was 
enough,  legally,  to  fix  upon  her  the  suspicion  of  criminal 
intention;  but  the  presumption  would  not  attach  to  the 
husband  unless  we  shall  first  suspect,  that,  from  their  domes- 
tic relation,  one  of  them  (and  especially  the  female)  would 
not  engage  in  such  an  enterprise  without  the  co-operation 
of  the  other.  But  such  a  suspicion,  though  natural  enough, 
is  quite  too  vague  to  be  made  the  foundation  of  a  criminal 
judgment.  If  this  evidence  should  be  held  competent,  I  do 
not  see  but  that  the  criminal  conduct  of  the  wife,  in  any 
matter  which  admitted  of  the  participation  of  another, 
might  always  be  given  in  evidence  against  the  husband, 
upon  the  presumption  of  concurrence  growing  out  of  con- 
jugal relation.  The  evidence  was  clearly  incompetent,  and 
without  examining  the  other  exceptions,  we  must  hold  that 
the  judgment  was  erroneous,  and  that  it  was  rightly 
reversed  by  the  Supreme  court. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Dean,  J.,  was  of  opinion  that  inasmuch  as  the  house  of 
the  prisoner,  or  his  store,  might  have  been  searched,  or  any 
person  in  the  house  who  might  have  been  associated  with 
him, —  and  if  anything  had  been  found  upon  such  person,  or 
in  the  house  which  was  connected  with  the  bills  found  on 
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the  prisoner,  it  would  have  been  evidence  for  the  considera- 
tion of  the  jury, —  a  fortiori^  the  possession  of  the  wife  who 
was  cohabiting  with  the  husband  was  competent  evidence. 

A  majority  of  the  judges  concurred  in  reversing  the  judg- 
ment. 


SUPREME  COURT. 

First  Department. — New  York,  1874. 


Dillon  v.  The  People. 

The  defendant  was  tried  and  convicted  of  grand  larceny,  in  stealing  a  quantity 
of  pig-iron. 

Exception  was  taken  to  the  refusal  of  the  court  to  take  the  case  from  the  jury, 
on  the  gToand  that  the  description  of  the  identity  of  the  properly,  was  too 
indefinite,  vague  and  uncertain,  to  convict  the  defendant  upon,  and  not  suf- 
ficient in  law  to  be  submitted  to  the  jury. 

HMy  that  the  testimony  of  the  agent  being,  that  it  bore  the  marks,  and  pre- 
sented the  appearance  of  the  iron  in  his  possession,  some  of  which  had  been 
taken  away,  and  thf^t  he  did  identify  the  iron,  when  he  saw  it  the  following 
day  after  the  defendant  was  arrested,  and  the  uncontradicted  testimony 
that  the  defendant  said  he  bought  the  iron  of  a  canal  boat  captain  for  fifteen 
dollars,  when  its  value  was  shown  to  be  fifty-two  dollars,  to  be  sulHcient 
to  justify  the  submission  of  the  question  of  the  identity  of  the  property  to 
the  jury. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury,  that  the  mere 
possession  of  the  property  stolen,  was  not  priirui  facie  evidence  of  the  com- 
mission of  the  larceny  by  the  defendant.  The  court  so  refused  to  do,  and 
an  exception  was  taken. 

Hdd,  that  the  possession  was  so  recent  and  so  suspicions,  that  it  was  con- 
sistent with  no  other  rational  conclusion,  than  that  of  guilt.  **  Generally, 
whenever  the  property  of  one  man,  which  has  been  taken  from  him  without 
his  knowledge  or  consent,  is  found  upon  another,  it  is  incumbent  upon  that 
other  to  prove  how  he  came  by  it ;  otherwise  the  presumption  is  that  lie  ob- 
tained it  feloniously."  (2  East's  Crim.  Law,  C5G.)  Its  accuracy  as  a  gen- 
eral legal  proposition,  is  sustained  by  the  decision  made  in  the  case  of 
Knickerbocker  v.  Tlie  People,  1  Co  wen's  Crim.  Rep.,  287. 

The  court  declined  to  charge  the  proposition,  that  where  a  man,  in  whose  pos- 
session stolen  property  ijs  found,  gives  a  reasonable  acc^)uut  of  how  he  came 
by  it,  the  prosecutor  was  required  to  show  the  account  to  be  false. 

Hddt  that  while  the  proposition  might  be  true,  as  to  a  Inrtre  class  of  cases,  the 
prosecutor  cannot  be  required  to  show  that  the  defentlant's  statements  are 
false,  as  long  as  the  circumstances  attending  it,  are  such  as  to  indicate  that 
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tbey  are  not  true.  What  the  law  requires,  is,  that  the  defendant's  state- 
ment should  be  credited  where  it  appears  to  be  probable,  and  consistent 
with  the  facts.     The  question  is  one  for  the  jury. 

Peter  Mitchell^  for  the  prisoner. 

BeTij,  K.  Phelps^  district  attorney,  for  the  people. 

Daniels,  J.  The  defendant,  Steven  Dillon,  was  convicted 
of  the  crime  of  grand  larceny,  in  the  Court  of  General  Ses- 
sions, and  sentenced  to  be  imprisoned  in  the  State  prison, 
for  the  term  of  five  years. 

Exceptions  were  taken,  in  his  behalf,  to  the  charge  given 
the  jury,  and  to  refusals  on  the  part  of  the  learned  recorder, 
to  charge  as  requested  by  the  defendant's  counsel.  After 
judgment,  a  writ  of  error  was  issued,  for. the  purpose  of  se- 
curing a  review  of  such  exceptions. 

The  first  was  taken  to  the  refusal  of  the  court  to  take  the 
case  from  the  jury,  on  the  ground  that  the  description  of  the 
identity  of  the  property,  was  too  indefinite,  vague  and  un- 
certain, to  convict  the  defendant  upon,  and  not  sufficient  in 
law  to  be  submitted  to  the  jury. 

The  property  charged  to  have  been  stolen,  was  twenty- 
eight  bars  of  pig-iron.  And  the  evidence  of  the  agent  having 
it  in  charge,  and  who  was  the  sole  agent  here  at  the  time  for 
its  sale,  was,  that  it  bore  the  marks,  presented  the  appear- 
ance, of  the  iron  in  his  possession,  some  of  which,  he  testi- 
fied, had  been  taken  away  from  the  premises  where  it  was 
deposited,  and  from  a  boat  having  a  portion  of  it  on  board, 
during  the  night,  in  early  morning  of  which  the  defendant 
was  arrested.  His  testimony  was,  that  he  did  identify  the 
iron,  which  he  saw  early  in  the  following  afternoon,  by  its 
marks  and  looks.  This,  with  the  fact  that  it  was  found  in 
the  defendant's  boat  upon  the  river,  at  half-past  three 
o'clock  in  the  morning,  and  his  subsequent  statement  that 
it  was  bought  of  a  cans^l  boat  captain  for  fifteen  dollars, 
when  the  uncontradicted  evidence  was  that  its  value  was 
about  fifty-two  dollars,  were  sufficient  to  justify  the  sub- 
mission of  the  question  of  the  identity  of  the  property  to 
the  jury.  The  case  in  this  respect,  was  entirely  different 
from  the  authority  relied  upon  by  the  defendant's  counsel 
in  support  of  this  objection.     {^State  v.  Furlong^  19  Maine, 
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225.)  The  proof  in  that  case  did  not  show  that  the  property, 
found  in  the  defendant's  possession,  bad  been  stolen  at  all, 
and  the  witness  who  was  alleged  to  be  its  owner,  could  not 
identify  it,  so  as  to  distinguish  it  from  the  same  kind  of 
property  sold  to  his  customers  residing  in  the  same  vicinity 
as  the  prisoner.  While,  in  the  present  case,  the  evidence  of 
the  agent  showed  that  a  larceny  of  the  iron  had  been  prob- 
ably committed  ;  that  the  quantity  taken  was  similar  to  that 
found  in  the  prisoner's  possession ;  that  it  had  the  marks 
and  appearance  of  the  iron  in  the  agent's  custody ;  and  that 
no  other  iron  of  that  description,  was,  at  the  time,  probably 
on  deposit,  or  for  sale  in  the  vicinity.  The  proof  was  suf- 
ficient to  render  it  the  duty  of  the  court  to  submit  the  iden- 
tity of  the  property  to  the  jury. 

The  comments  of  the  court  on  the  evidence  given  by  the 
same  witness,  that,  on  being  shown  the  iron  the  next  day, 
lie  recognized  it  beyond  any  doubt,  as  being  the  property 
which  had  been  taken  away  from  his  possession,  was  also 
excepted  to.  No  request  for  its  modification  in  any  respect 
was  made  on  the  part  of  the  defendant.  And  it  is  certainly 
true,  that  the  statement  made,  was  fully  as  strong  as  the 
evidence  of  the  witness  would  justify.  He  did  not,  in  words. 
Bay  that  he  recognized  the  property  as  his  beyond  any  doubt, 
but  it  is  not  difficult  to  perceive  that  he  intended  as  much 
as  that  by  the  statement  which  he  made.  He  testified  that 
he  did  identify  the  iron  as  that  which  he  was  sure  he  saw, 
the  night  before,  on  the  boat  at  his  dock.  That  he  had  re- 
ceived it  about  a  week  before,  and  knew  it  by  its  being  new 
iron,  the  color  of  the  sand  used  by  the  company  that  manu- 
factured it,  the  shape  of  the  pigs,  and  the  letters  upon  it. 
That  he  would  be  pretty  certain  about  it,  without  the  letters, 
but  not  as  certain  as  with  them.  The  fair  inference  from  his 
statements  was,  that  the  iron  found  with  the  defendant,  was 
a  part  of  that  sent  to  him  for  sale,  and  which  had  been  car- 
ried away  during  the  preceding  night.  And  no  reason  ex- 
ists for  supposing  that  he  entertained  the  least  doubt  as  to 
the  correctness  of  his  statements.  They  were  made  with  a 
sufficient  degree  of  positiveness,  to  justify  the  comment 
made  upon  them  by  the  learned  recorder. 

The  defendant's  counsel  requested  the  court  to  charge  tlie 
jury,  that  the  mere  possession  of  the  property  stolen,  was  not 
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prima  facie  evidence  of  the  commission  of  the  larceny  by 
the  defendant.  This  the  court  refu8e4  to  do,  and  the  de- 
fendant's counsel  excepted. 

The  request  must,  of  course,  have  been  designed  and  un- 
derstood to  relate  to  the  defendant's  possession,  as  that  had 
been  shown  by  the  evidence  given  in  the  course  of  the  trial. 
There  was  no  dispute  as  to  the  facts  constituting  that  por- 
tion of  the  case.  The  larceny  appeared  to  have  been  com- 
mitted some  time  during  the  night,  and  the  property  was 
found  by  the  police,  in  the  possession  of  the  defendant  and 
another  person  with  him,  in  a  small  boat  managed  by  them, 
at  half  after  three  o'clock  in  the  n\prning.  The  possession, 
at  that  unseasonable  hour  for  lawful  purposes,  was,  within 
the  authorities,  sufficient  to  maintain  the  presumption  of  the 
defendant's  criminal  agency  in  procuring  it.  It  was  so  re- 
cent, and  so  suspicious,  that  it  was  consistent  with  no  other 
rational  conclusion,  than  that  of  guilt.  "  Generally,  when* 
ever  the  property  of  one  man,  which  has  been  taken  from 
him  without  his  knowledge  or  consent,  is  found  upon  an- 
other, it  is  incumbent  upon  that  other  to  prove  how  he  came 
by  it;  otherwise  the  presumption  is  that  he  obtained  it  fe- 
loniously." (2  East's  Crim.  Law,  656.)  This  was  cited  vvith 
approbation,  in  the  case  of  the  Stale  v.  Furlong  {supra\ 
and  its  accuracy  as  a  general  legal  proposition,  is  sustained 
by  the  decision  made  in  the  case  of  Knickerhacker  v.  The 
People,  43  N.  Y.,  177;   8.  a,  1  Cowen's  Crim.  Rep.,  287. 

As  the  proposition  was  first  stated  by  the  court,  concern- 
ing the  presumption  arising  from  the  fact  of  recent  posses- 
sion of  stolen  property,  it  was  rather  too  decided  against 
the  defendant.  For  it  is  a  presumption  of  fact ;  one  which 
the  jury  may  act  upon,  and  not  one  which  by  law  they  are 
required  to  follow.  But  it  was  afterward  qualified,  and 
submitted  to  the  jury  in  that  form.  The  court,  upon  that 
subject,  responded  to  the  request  of  the  defendant's  counsel, 
that  it  was  presumptive  evidence,  and  further  charged,  that 
stolen  property,  immediately  afterward  found  in  possession 
of  a  party,  afforded  the  presumption  that  the  person  having 
the  possession,  had  stolen  it.  The  case  was  finally  submit- 
ted to  the  jury  upon  that  proposition,  and  it  was  as  favor- 
able to  his  case  as  the  defendant  bad  any  legal  right  to 
require. 
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The  court  also  declined  to  charge  the  proposition,  pre- 
sented by  the  defendant's  counsel,  that  where  a  man,  in 
"whose  possession  stolen  property  is  found,  gives  a  reason- 
able account  of  how  he  came  by  it,  the  prosecutor  was 
required  to  show  the  account  to  be  false.  That  may  be 
true,  as  to  a  large  class  of  cases  where  considerable  time  has 
elapsed  between  the  taking  and  the  discovery  of  the  fact  of 
possession,  but,  to  bring  the  case,  upon  this  point,  within 
the  rule  relied  upon  by  the  defendant's  counsel,  as  it  is 
stated  in  the  authority  cited  by  him,  it  is  necessary  it 
should  appear  that  a  reasonable  account  of  how  the  posses- 
sor came  by  the  property,  should  be  given  to  those  finding 
him  in  possession.  {Regina  v.  CrowJiurst^  1  Car.  &  Kir., 
370.)  In  the  present  case,  nothing  of  that  kind  was  done. 
For,  according  to  the  evidence  of  the  policeman  who  made 
the  arrest,  the  defendant  gave  no  account  of  his  possession, 
until  he  and  the  other  person  arrested  were  at  the  police 
court,  sometime  after  the  arrest  had  been  made.  The 
defendant  himself  swore  that  he  told  the  policeman,  at  the 
time  of  the  arrest,  that  he  had  bought  the  iron.  When  or 
where  he  claimed  to  have  bought  it,  he  did  not  state  that  he 
disclosed.  What  he  said  he  stated  himself,  gave  no  reason- 
able account  of  the  manner  in  which  he  obtained  possession 
of  the  iron,  and,  under  the  circumstances  attending  his 
detection  and  arrest,  it  was  wholly  unworthy  of  belief. 
Even  if  the  proposition,  as  the  court  was  requested  to 
charge  it,  had  been  accurate,  it  was  not  raised  by  the  evi- 
dence given  in  the  case.  Beyond  that,  the  prosecutor  can- 
not be  required  to  show  that  the  defendant's  statements  are 
false,  when  given  in  exculpation  of  what  seems  to  be  a 
guilty  possession,  as  long  as  the  circumstances  attending, 
are  such  as  to  indicate  that  they  are  not  true.  The  question 
is  one  for  the  jury,  who  would  ordinarily  acquit  on  the  faith 
of  them,  where  they  appeared  to  be  probable,  but  would 
reject  them  under  circumstances  throwing  grave  suspicions 
upon  their  truth.  No  arbitrary,  unbending  rule  exists  upon 
this  subject,  applicable  to  all  cases  of  possession  of  stolen 
property.  What  the  law  requires,  is,  that  the  defendant's 
statement  should  be  credited  where  it  appears  to  \^  prob- 
able, and  consistent  with  the  facts.  While,  on  the  other 
hand,  the  jury  is  not  only  at  liberty,  but  it  is  their  duty  to 
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decline  to  adopt  and  act  upon  it  when  it  is  inconsistent  with 
other  facts  proved,  tending  to  establish  guilt,  and  it  is  sus- 
picious and  improbable  in  itself.  There  is  nothing  in  the 
case,  from  which  the  defendant's  conviction  can  be  held  to 
have  been  improper,  and  the  judgment  should  therefore  be 
confirmed. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed. 


COURT  OF   APPEALS. 

New  York,  1874. 


Kelly  et  al.  v.  The  People. 

The  prisoners  were  jointly  indicted  and  convicted  of  grand  larceny. 

Ileldf  that  the  voluntary  declarations  and  admissions  of  one  on  trial  for  a 
criminal  offence,  are  always  evidence  against  the  party  making  them,  and 
are  more  or  less  cogent  as  evidence  of  guilt,  depending  upon  the  circum- 
stances under  which  they  are  made.  The  same  principle  gives  effect  to  the 
action  of  the  accused  as  evidence  tending  to  prove  or  disprove  his  guilt. 
(Following,  Teachout  v.  T?ie  People,  1  Cowen's  Crim,  Rep.,  247 ;  T?ie  People 
V.  Wentz,  same  vol.,  51 ;  Commonwealth  v.  Cuffee,  108  Mass.,  285  ;  JSame  v. 
Crocker f  id.,  464.) 

Held,  that,  where  an  individual  is  charged  with  an  offence,  or  declarations  are 
made,  in  his  presence  or  hearing,  touching  or  affecting  his  guilt  or  inno- 
cence of  an  alleged  crime,  and  he  remains  silent,  except  in  cases  .the  indi- 
vidual sought  to  be  affected  could  not  with  propriety  speak,  as  in  a  judicial 
investigation,  or  a  discussion  between  third  persons,  so  that  for  him  to 
speak  would  be  a  manifest  intrusion  into  a  discourse  to  which  he  was  not 
a  party,  the  evidence  is  competent  and  should  be  admitted. 

Ileld,  that  it  is  no  objection  to  the  admission  of  the  declarations  of  the  accused, 
as  evidence,  that  they  are  made  while  he  is  under  arrest,  and  his  admission, 
either  express  or  implied,  of  the  truth  of  a  statement  made  by  others  under 
the  same  circumstances  is  equally  admissible.  His  conduct  and  acts,  as 
well  when  in  custody  as  when  at  large,  may  be  given  in  evidence  against 
him,  and  their  cogency  as  evidence  will  be  determined  by  the  jury. 

Held,  that  a  conspiracy  may  be  proved,  as  other  facts  are  proved,  by  circum- 
stantial evidence,  and  parties  performing  disconnected  overt  acts,  all  con- 
tributing to  the  same  result  and  the  consummation  of  the  same  offence, 
may,,  by  the  circumstances  and  their  general  connection  or  otherwise,  be 
satisfactorily  shown  to  be  conspirators  and  confederates  in  the  commis. 
sion  of  the  offence.  If  there  was  evidence  to  justify  the  conclusion  that 
the  parties  were  all  acting  with  a  common  purpose  and  a  common  design, 
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and  altbougli  ther©.may  have  been  no  previous  combination  or  confederacy 
to  commit  tbis  particular  offence,  tbe  conduct  and  actions  of  the  several 
parties,  and  tbe  parts  tbey  severally  performed  in  the  actual  perpetration  of 
tbe  crime,  was  sufficient  to  make  tbe  acts  and  declarations  of  each,  from  the 
commencement  to  tbe  consummation  of  the  offence,  evidence  against  the 
others.  The  declarations  were  not  given  in  evidence  to  prove  the  guilt  of 
tbe  parties  on  trial,  and  as  the  declarations  of  one  conspirator  against 
another,  but  as  a  part  of  tbe  res  gestce,  a  part  of  the  history  of  the  transac- 
tion, and  as  such  it  was  competent. 
Udd,  that  tbe  admission  of  the  question  "What  did  Reynolds  say?"  and  the 
answer  "There  goes  tbe  other  one,"  or  **oneof  the  parties,"  "the  law- 
yer," pointing  to  Mulhall,  under  tbe  objection  it  was  "not  rebutting 
evidence,"  was  not  error,  as  it  was  discretionary  with  the  court  to  permit 
the  prosecution  to  give  evidence  not  strictly  responsive,  and  an  exception 
does  not  lie  to  tbe  exercise  of  such  discretion. 

Held,  that  tbe  juror.  Perry,  having  sold  his  real  estate  before  the  time  of  the 
trial,  and  not  being  assessed  for  personal  property,  was  not  a  qualified  jury- 
man, and  the  holding  that  the  property  qualification,  when  questioned  by  a 
challenge,  must  be  that  required  to  authorize  the  original  selection  of  the 
individual  as  a  juror,  was  not  error. 

H.  W.  Peckham^  for  prisoners. 

N,  C.  Moakf  district  attorney,  for  the  people. 

Allen,  J.  The  voluntary  declarations  and  admission  of 
one  on  trial  for  a  criminal  offence,  that  is,  those  not  made 
under  daress,  or  induced  by  menaces  or  promises,  are  always 
evidence  against  the  party  making  them,  and  are  more  or 
less  cogent  as  evidence  of  guilt,  depending  upon  the  circum- 
stances under  which  they  are  made.  The  same  principle 
gives  effect  to  the  action  of  the  accused  as  evidence  tending 
to  prove  or  disprove  his  guilt.  {Teaclioui  v.  People,  41 
N.  Y.,  7 ;  S.C.y  1  Cowen's  Crim.  Rep.,  247 ;  People  v.  Weniz, 
87  N.  Y.,  303 ;  S.  C,  1  Cowen's  Crim.  Rep.,  51 ;  Common- 
toeaUh  V.  Cuffee^  108  Mass.,  285 ;  Same  v.  Crocker,  id.,  464.) 
When  the  conduct  of  the  accused,  either  before  or  after 
being  charged  with  the  offence,  is  given  in  evidence,  it  is  for 
the  jury  to  draw  the  proper  inferences  and  determine 
whether  it  is  consistent  with  innocence,  or  is  indicative  of  a 
guilty  mind,  proving  more  or  less  conclusively  the  commis- 
sion by  him  of  the  particular  offence  charged.  (Roscoe's 
Cr.  Ev.,  18;  People  v.  Rathhun,  21  Wend.,  509.) 

When  an  individual  is  charged  with  an  offence,  or  decla- 
rations are  made  in  his  presence  or  hearing,  touching  or 
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affecting  his  guilt  or  innocense  of  an  alleged  crime,  and  he 
remains  silent  when  it  would  be  proper  for  him  to  speak,  it 
is  the  province  of  the  jury  to  interpret  such  silence,  and  de- 
termine whether  his  silence  was,  under  the  circumstances, 
Excused  or  explained.  At  most,  silence  under  such  circum- 
stances is  but  an  implied  acquiescence  in  the  truth  of  the 
statements  made  by  others,  and  thus  presumptive  evidence  of 
guilt,  and  in  some  cases  it  may  be  slight,  except  as  confirmed 
and  corroborated  by  other  circumstances.  But  it  is  some 
evidence,  and  therefore,  except  in  those  cases  where  the 
statements  are  made  upon  an  occasion  and  under  circum- 
stances in  which  the  individual  sought  to  be  affected  could 
not  with  propriety  speak,  as  in  the  progress  of  a  judicial 
investigation,  or  in  a  discussion  between  third  persons  not 
addressed  to  or  intended  to  affect  the  accused  or  induce  any 
action  in  respect  to  him,  so  that  for  him  to  speak  would  be 
a  manifest  intrusion  into  a  discourse  to  which  he  was  not  a 
party,  the  evidence  is  competent  and  should  be  admitted. 
Any  declaration  of  the  individual  in  response  to  a  statement 
so  made  would  be  admissible  in  evidence,  and  an  omission 
to  make  any  answer  to  it  or  to  notice  it,  like  other  acts  of 
the  party,  is  to  be  interpreted,  and  such  effect  given  to  it  as 
evidence,  in  connection  with  the  other  circumstances  of  the 
case,  as  the  jury  in  their  discretion  shall  think  it  entitled  to. 
The  implication  of  assent  to  a  statement  affecting  the  guilt 
or  innocence  of  an  individual,  from  an  omission  to  contro- 
vert, qualify  or  explain  it,  arises  from  the  fact  that  a  person 
knowing  the  truth  or  falsity  of  a  statement  affecting  bis 
rights,  made  by  another  in  his  presence,  will  naturally,  un- 
der circumstances  calling  for  a  reply,  deny  it,  if  he  be  at 
liberty  to  do  so,  if  he  does  not  intend  to  admit  it.  {DonneUy 
v.  State^  2  Dutcher,  N.  J.  R.,  601.)  It  is  no  objection  to  the 
admission  of  the  declarations  of  the  accused,  as  evidence, 
that  they  were  made  while  he  was  under  arrest,  and  his 
admission,  either  express  or  implied,  of  the  truth  of  a 
statement  made  by  others  under  the  same  circumstances  is 
equally  admissible.  His  conduct  and  acts,  as  well  when  in 
custody  as  when  at  large,  may  be  given  in  evidence  against 
him,  and  their  cogency  as  evidence  will  be  determined  by 
the  jury.  {People  v.  Weniz^  supra;  HocTireiter  v.  People^ 
2  Abbott's  Court  of  Appeals  Decisions,  363;    McKee  v. 
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People^  36  N.  Y.,  113;  Teachout  v.  People^  supra;  Com- 
TrKmweaUh  v.  Cuffee^  and  Sarne  v.  Crocker^  supra,) 

The  case  of  the  Commonwealth  v.  Kenney  (12  Met,  235), 
was  peculiar  in  its  circumstances,  and  the  opinion  by  the 
learned  chief  justice,  speaking  for  the  court,  would  seem  not 
to  be  in  harmony  with  the  current  of  authority  in  this  coun- 
try or  in  England,  or  with  the  elementary  writers.  It  is 
distinguishable  from  this  case  in  this,  that  there  were  no 
direct  evidence  of  the  main  fact ;  except  as  implied  by  the 
omission  of  the  prisoner  to  deny  the  statement  of  the  indi- 
Tidual  claiming  to  have  been  robbed,  of  the  fact  of  robbery 
and  a  description  of  the  money  lost.  To  make  the  evidence 
admissible  as  an  implied  admission  of  the  fact  stated,  it  had 
to  be  assumed  that  the  accused  had  personal  knowledge  of 
the  facts  stated  ;  for  he  was  only  called  upon  to  deny,  and 
could  only  deny  statements  of  the  truth  or  falsity  of  which 
he  had  personal  knowledge.  Here  the  corpus  delicti  was 
proved  by  other  evidence,  and  neither  the  declarations  of 
the  prosecution  nor  the  admission  of  the  prisoners,  either 
express  or  implied,  were  relied  upon  for  that  purpose.  The 
sole  object  and  purpose  of  the  evidence  objected  to  was  to 
identify  the  persons  accused  as  the  individuals  committing 
the  offence,  and  upon  that  question  they  were  well  qualified 
to  speak  and  knew  whether  the  statements  of  the  prosecutor 
were  true  or  false.  The  declaration  and  statements  of  the 
prosecutor,  in  the  presence  and  hearing  of  Kelley  and 
Ormsby  at  the  second  precinct  station-house,  with  proof  that 
the  prisoners  did  not  controvert  them,  were  properly  given 
in  evidence.  The  persons  named  had  been  arrested  upon 
hot  pursuit  immediately  after  the  offence,  without  process, 
and  taken  to  that  place  for  safe  custody,  and  the  prosecutor 
was  there  to  identify  them  and  have  them  further  detained 
if  he  could  recognize  them  as  among  those  concerned  in  the 
alleged  larceny.  He  did  identify  them  and  charged  them 
with  participating  in  the  robbery,  stating  the  part  each  took 
in  the  commission  of  the  offence ;  and  it  was  not  only  proper 
for  the  prisoners  to  speak  if  the  prosecutor  was  mistaken 
and  they  were  innocent,  but  the  circumstances  were  such  as 
apparently  to  call  for  a  denial.  Although  the  statements 
were  not  addressed  directly  to  them,  they  were  the  subjects 
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of  the  conversation  and  parties  to  it,  in  this  that  they  could 
with  propriety  and  without  a  breach  of  decorum  take  part 
in  it.  They  were,  for  all  practical  purposes,  parties  to  the 
discussion.  The  declaration  was,  in  substance,  a  challenge 
to  them  to  assert  their  innocence  if  they  were  not  guilty. 
The  description  of  the  money  by  the  prosecutor  was  not  a 
very  material  part  of  the  transaction,  but  it  was  not  incom- 
petent. It  was  clearly  not  irrelevant,  and,  taken  in  connec- 
tion with  the  fact  that  the  description  tallied  with  that  of 
one  parcel  of  money  immediately  thereafter  found  on  the 
person  of  one  of  the  prisoners,  who  made  a  request  that  the 
two  parcels  found  on  him  should  be  kept  separate,  as 
the  other  parcel  was  "bar  money,"  making  no  reference  to 
that  which  had  been  so  well  described  by  the  prosecutor,  or 
controverting  his  claim  to  it,  gave  it  significance,  and  made 
it  material  as  an  implied  acquiescence  in  the  truth  of  the 
statement  of  the  prosecutor  that  he  had  been  robbed  of  that 
money  by  the  prisoners  and  their  associates. 

It  is  true  that  the  record  does  not  show  that  the  prosecu- 
tor gave  evidence  of  any  reply  or  omission  to  reply  to  the 
statements,  but  the  counsel  for  the  prisoners  objected  to  evi- 
dence that  the  prisoner  remained  silent  when  the  prosecutor 
described  the  money  lost  and  declared  that  they  were  the 
persons  who  had  taken  it,  and  the  objection  was  overruled 
and  exception  taken,  and  other  witnesses  present  at  the 
same  interview  supplied  the  omission  and  proved  that  they 
made  no  answer  or  statement  except  that  referred  to  in  re- 
spect to  the  two  parcels  of  money,  and  a  statement  by  both 
that  the  prosecutor  was  mistaken  as  to  a  third  person  whom 
he  supposed  was  present  at  the  larceny,  they  declaring  he 
was  not  present.  The  correction  of  the  mistake  of  the 
prosecutor,  as  to  the  presence  of  one  of  the  individuals  ac- 
cused by  him,  gives  significance  to  their  silence  as  to  their 
own  presence  at  and  participation  in  the  robbery.  The 
statements  of  the  prosecutor  were  only  in  evidence  as  laying 
the  foundation  for  and  giving  character  and  effect  to  the 
declarations,  as  well  as  the  silence  of  the  prisoners,  and 
were  not  proved  either  as  evidence  of  the  facts  stated  or  as 
corroborative  of  the  testimony  of  the  prosecutor-in-chief. 
All  the  circumstances  necessary-  to  render  the  evidence  ad- 
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missible,  and  give  effect  to  the  silence,  as  well  as  the  decla- 
rations of  the  accused,  were  present. 

1st.  The  statements  and  declarations  of  the  prosecutor, 
identifying  the  prisoners,  were  pertinent  and  relevant  to  the 
occasion  upon  which  they  were  made,  and  the  offence  to 
which  they  related,  and  detention  of  the  accused.  They 
were  part  of  the  res  gestcB. 

2d.  They  were  made  in  the  presence  and  hearing  of  the 
parties  interested,  and  whose  rights  were  affected  by  them, 
and  under  circumstances  which  rendered  a  contradiction  or 
explanation  by  the  prisoners  proper  and  reasonable,  if  they 
were  not  true. 

3d.  They  were  of  matters,  the  truth  of  which  was  known 
to  the  accused. 

4th.  A  reply  by  the  prisoners  would  have  been  natural 
and  proper  if  the  statements  were  false. 

The  evidence  of  the  remark  of  Mulhall,  to  the  prisoner 
Clune,  that  Sullivan,  one  of  the  officers  aiding  in  the  arrest, 
was  all  right,  or  would  make  it  all  right,  was  objected  to  as 
incompetent  and  immaterial.  There  was  prima  facie  evi- 
dence of  a  combination  and  confederacy  between  Mulhall, 
Clune  and  the  others  aiding  in  the  commission  of  the  offence, 
and  any  conversation  between  Clune  and  Mulhall,  relating 
to  the  offence  or  the  means  of  avoiding  detection  or  evading 
punishment  was  competent  as  against  dther,  and  it  was 
only  proved  as  against  Clune,  Mulhall  not  being  on  trial.  It 
was  pertinent  and  relevant  to  the  issue,  and,  therefore,  it 
was  not  error  to  admit  it,  although  it  is  believed  it  could  not 
have  affected  the  result  of  the  trial.  It  was  certainly  not  so 
material  that  it  might  not  have  been  stricken  out  without 
essentially  weakening  the  prosecution.  As  said  by  Judge 
Cowen,  in  People  v.  Raihhun  {supra\  of  circumstantial  evi- 
dence, it  is  extremely  difficult  to  establish  a  case  of  irrele- 
vancy in  the  matter  of  the  declarations  and  conduct  of 
persons  accused  of  crime,  or  of  confederates  in  crime  in  the 
presence  of  each  other.  The  acts  and  declarations  of  the 
j)ersonby  whom  the  complainant  was  enticed  from  the  steam- 
boat and  led  to  the  saloon  where  the  larceny  was  committed, 
were  clearly  competent  as  a  part  of  the  res  gestce.  There 
was  abundant  evidence  to  justify  the  conclusion  that  the 
parties  were  all  acting  with  a  common  purpose  and  a  com- 
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mon  design,  and  althongh  there  may  have  been  no  previous 
combination  or  confederacy  to  commit  this  particalar  of- 
fence, the  conduct  and  actions  of  the  several  p  irries,  and 
the  parts  they  severally  performed  in  the  actual  perpetra- 
tion of  the  crime  was  sufficient  to  make  the  acts  and  decla- 
rations of  each,  from  the  commencement  to  the  consumma- 
tion of  the  offence,  evidence  against  the  others. 

A  conspiracy  may  be  proved,  as  other  facts  are  proved,  by 
circumstantial  evidence,  and  parties  performing  disconnected 
overt  acts,  all  contributing  to  the  same  result  and  the  con- 
summation of  the  same  offence,  may  by  the  circumstances  and 
their  general  connection  or  otherwise  be  satisfactorily  showu 
to  be  conspirators  and  confederates  in  the  commission  of 
the  offence.  One  party  may  allure  the  victim  into  the  den, 
leaving  it  to  others  to  effect  the  robbery,  and  all  will  be  held 
equally  guilty  as  confederates.  Here  the  decoy  remained 
with  the  victim  until  the  larceny  was  committed,  and  his  re- 
lation to  and  intimacy  with  the  persons  on  trial  were  such 
as  to  authorize  the  jury  to  draw  the  conclusion  that  there 
was  a  conspiracy  between  all  those  present  or  taking  any 
part  in  the  transaction.  The  declarations  were  not  given  in 
evidence  to  prove  the  guilt  of  the  parties  on  trial,  and  as 
the  declarations  of  one  conspirator  against  another,  but  as  a 
part  of  the  res  gestcB^  a  part  of  the  history  of  the  transac- 
tion, and  as  such  it  was  competent.  The  means  adopted  to 
entice  the  complainant  from  the  steamboat  were  as  much  a 
part  of  the  larcenous  taking  of  the  money,  contributing  as 
directly  to  the  commission  of  the  completed  offence,  as  was 
the  taking  of  the  money  by  Ormsby.  Both  and  all  that  in- 
tervened were  parts  of  the  one  transaction,  culminating  in 
the  robbery  effected  by  all  the  means  employed  by  the 
offenders,  whether  in  the  presence  of  each  other  or  when 
separated. 

There  was  no  error  in  the  admission  of  evidence  of  the  di- 
rection of  the  complainant  to  the  officer  to  arrest  Mulhall, 
given  in  the  presence  of  Clune.  It  could  not  have  prejudiced 
the  prisoners  on  trial,  and  was  a  part  of  the  history  of  the 
pursuit  and  arrest  of  the  offenders  immediately  after  the 
commission  of  the  offence,  and  may  properly  be  regarded  as 
a  part  of  the  res  gestce  transpiring  in  the  presence  of  the 
prisoners  as  against  whom  only  it  was  proved.    But  while 
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it  was  not  irrelevant,  it  is  enough  that  by  no  possibility 
could  it  have  prejudiced  the  prisoners  or  affected  the  result 
of  the  trial.  Another  answer  might  be  found  to  the  sugges- 
tion of  error  by  reason  of  the  admission  of  the  evidence  in 
the  form  of  the  objection  and  exception.  The  first  question 
objected  to  was,  '*What  did  Reynolds  say?"  It  having 
been  proved  that  Clune  was  present  and  in  hearing,  and  the 
evidence  being  offered  against  him,  the  question  was  com- 
petent and  the  objection  properly  overruled.  The  answer 
was,  **There  goes  the  other  one,"  or  **one  of  the  parties," 
"the  lawyer"  pointing  to  Mulhall,  and  this  was  objected 
to  as  *'not  rebutting,"  and  on  no  other  ground.  If  not 
strictly  replica tory,  although  given  in  response  to  the  evi- 
dence on  the  part  of  the  defence,  it  was  discretionary  with 
the  court  to  permit  the  prosecution  to  give  evidence  not 
strictly  responsive,  and  an  exception  does  not  lie  to  the  ex- 
ercise of  such  discretion. 

One  Perry,  drawn  and  appearing  as  a  juror,  was  chal- 
lenged by  the  prisoners,  and  on  examination  it  appeared 
that  at  the  time  be  was  put  on  the  jury  list  he  was  a  free- 
holder owning  a  farm  in  Ouilderland,  for  which  he  was 
assessed,  but  was  not  assessed  for  personal  property.  The 
challenge  of  the  prisoners  was  withdrawn,  but  renewed  by 
the  prosecution  and  the  juror  discharged. 

The  qualifications  of  jurors  are  prescribed  in  the  directions 
to  the  town  officers  whose  duty  it  is  to  select  them  and  pre- 
pare the  lists  from  which  the  ballots  are  prepared  for  the 
drawing  of  jurors.  (2  R.  S.,  411,  §  13.)  The  direction  is  to 
take  snch  only  as  possessing  the  other  qualifications,  are  at 
the  time  assessed  for  personal  property  belonging  to  them 
in  their  own  right  to  the  amount  of  $250,  or  who  shall  have 
a  freehold  estate  in  real  property  in  the  county  belonging 
to  them  in  their  own  right,  or  in  the  right  of  their  wives,  to 
the  value  of  $150.  The  juror  was  not  qualified,  and  could 
not,  at  the  time  of  the  trial,  have  been  selected  as  a  juror  by 
the  town  officers,  or  been  placed  on  the  list  of  jurors.  A 
subsequent  section  of  the  statute  (§  33)  makes  it  imperative 
upon  the  court  to  discharge  any  person  from  serving  on  a 
jury,  when  it  shall  appear  that  he  is  not  at  the  time  the 
owner  of  the  freehold  estate  or  real  property  prescribed  by 
the  statute,  "and  is  not  the  owner,  of  personal  property  to 
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the  value  of  $260 ;"  and  it  is  claimed,  on  behalf  of  the  plain- 
tiffs in  error,  that,  it  not  appearing  that  the  juror  did  not 
own  personal  property  to  the  amount  named,  it  was  error 
to  allow  the  challenge  of  the  prosecution.  But  this  section 
was  not  designed  to  regulate  or  affect  the  challenges,  but  to 
give  the  right  to  the  juror  to  be  discharged  on  his  own  mo- 
tion. The  property  qualification  of  the  juror,  so  far  as  it 
depends  upon  the  ownership  of  personalty,  must  appearand 
'be  evidenced  by  the  assessment  roll,  and  suitors  are  entitled 
to  the  benefit  of  the  challenge  if  this  is  wanting.  When  a 
juror  applies  in  his  own  behalf  to  be  discharged  from  the 
performance  of  his  public  duty,  the  legislature  might  well 
require  him  to  prove,  not  only  that  he  was  not  assessed  for 
personal  property,  but  that  he  ought  not  to  be.  But  the 
general  qualification  of  jurors,  and  the  rights  of  those  who 
may  challenge  such  qualifications  are  not  affected  by  this 
provision.  The  right  of  challenge  for  want  of  proper  quali- 
fications is  a  strictly  legal  right,  and  must  be  determined  by 
the  statute  prescribing  the  qualifications.  (3  Bl.  Comm., 
362.)  As  an  application  for  a  discharge  under  section  33, 
it  would  not  have  been  a  part  of  the  trial,  but  addressed  by 
the  juror  to  the  discretion  of  the  court  and  not  the  subject 
of  review.  There  was  no  error  in  disposing  of  the  challenge 
and  holding  that  the  property  qualification  when  questioned 
by  a  challenge  must  be  that  required  to  authorize  the  origi- 
nal selection  of  the  individual  as  a  juror. 

The  judgment  must  be  affirmed. 
All  concur. 

Judgment  affirmed. 
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New  Youk,  1874. 


The  People  v.  Davis. 

The  prisoner  was  convicted  under  the  provisions  of  the  statute  "  for  the  better 
prevention  of  the  procurement  of  abortions/'  Chap.  181,  Laws  of  1872. 

The  indictment  contained  three  counts :  The  first  two  charged  the  advising  and 
procuring  one  Clara  Pensj  to  submit  to  the  use  of  an  instrument  by  one 
Crandall,  with  intent  to  procure  a  miscarriage,  thereby  causing  the  death  of 
the  mother  and  child.  The  third  count  charged  the  same  and  that  said 
defendant  advised  and  procured  said  Clara  Pensy  to  take  certain  drugs  and 
medicines  with  like  intent.  The  indictment  further  charged  the  offence  to 
have  been  committed  in  Madison  county,  within  500  yards  of  the  boundary 
line  between  Madison  and  Otsego  counties. 

After  the  Jury  bad  been  sworn,  and  before  the  case  had  been  opened  on  the  part 
of  the  people,  the  counsel  for  the  prisoner  moved  to  quash  the  indictment 
on  the  grounds  :  First,  that  the  offence  was  alleged  to  have  been  committed 
in  the  town  of  Brookfield,  in  the  county  of  Madison.  Second,  to  quash  the 
third  count  on  the  ground  that  it  contained  two  distinct  and  separate 
offences,  and  was  bad  for  duplicity.     Both  motions  were  denied. 

The  counsel  for  the  defendant  then  asked  the  court  to  compel  the  district  attor- 
ney to  elect  upon  which  count  he  would  try  the  defendant.  This  was  also 
denied. 

On  the  trial,  Mrs.  Phebe  Pensy  testified  on  the  part  of  the  people,  that  the 
defendant  and  his  wife  came  to  her  house,  and  that  Clara  Pensy  went  away 
with  defendant  in  a  buggy,  and  they  returned  about  one  o'clock  in  the 
night ;  that  the  witness  did  not  see  the  defendant  on  his  return  nor  speak  to 
him,  nor  did  be  come  into  the  house  when  he  came  back. 

The  district  attorney  then  offered  to  show  that  Clara  stated  to  the  witness,  upon 
her  return,  what  had  been  done  to  her  while  she  had  been  away,  which  offer 
was  allowed  by  the  court,  under  objection.  The  witness  tthen  testified  to 
what  had  been  done  and  said  by  Br.  Crandall. 

The  district  attorney  offered  to  prove  the  dying  declarations  of  Clara  Pensy, 
which  were  admitted  under  the  objections  of  the  counsel  for  the  defendant. 

The  jury  rendered  a  general  verdict  of  guilty,  and  the  counsel  for  the  defendant 
moved  in  arrest  of  judgment  on  account  of  the  alleged  defect  in  the  third 
count. 

Held,  that  the  statute  provides  that  where  an  offence  shall  be  committed  on 
the  boundary  of  two  counties,  or  within  500  yards  of  such  boundary,  an 
indictment  for  the  same  may  be  found  and  a  trial  and  conviction  thereon 
may  be  had  in  either  of  such  counties.  It  is  sufficieDt  if  the  indictment 
shows  jurisdiction  in  the  grand  jury  by  which  the  indictment  is  found,  over 
the  offence,  and  the  jurisdiction  of  the  trial  court  to  hear  and  determine  it. 

Sdd,  that  the  motion  in  arrest  of  judgment  was  properly  denied.  The  verdict 
was  general,  finding  the  accused  guilty  upon  all  the  counts.    The  indict- 
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ment  contained  two  counts  confessedly  good  ;  this  will  sustain  the  conyic- 
tion,  irrespective  of  other  defective  counts. 

HMt  that  the  denial  of  the  motion  to  quash  the  third  count,  or  to  compel  the 
prosecution  to  elect  upon  which  offence  he  would  proceed,  was  not  error. 
The  denial  of  this  motion  was  not  the  proper  subject  of  an  exception.  The 
accused  has  not  the  legal  right  to  have  the  sufficiency  of  an  indictment,  or 
of  any  count  therein,  determined  upon  motion  to  quash  or  set  it  aside  ;  or 
to  put  the  prosecutor  to  an  election,  when  more  than  one  offence  is  charged, 
upon  which  he  will  proceed.  It  is  in  the  discretion  of  the  court  whether 
or  not  to  set  aside  a  defective  indictment  upon  motion ;  and  unless  the  ques- 
tion is  free  from  doubt,  the  court  ought  not  to  do  it,  but  leave  the  counsel 
to  his  demurrer,  or  motion  in  arrest  of  Judgment. 

Hdd,  that  section  1,  chapter  181,  Laws  of  1872,  provides  that  any  person  who 
shall  thereafter  wUfully  administer  to  any  woman  with  child,  or  prescribe 
for  any  such  woman,  or  advise  or  procure  her  to  take  any  medicine,  etc,  or 
shall  use  and  employ  or  advise  or  procure  her  to  submit  to  the  use  and  em- 
ployment of  any  instrument  or  other  means  whatever,  with  intent  thereby 
to  produce  the  miscarriage  of  any  such  woman,  unless,  etc.,  shall,  in  case 
the  death  of  such  woman  or  of  such  child  be  thereby  produced,  be  deemed 
guilty  of  a  felony,  etc.,  and  that  as  the  third  count  charges  the  use  of  these 
prohibited  means  to  perpetrate  the  crime,  the  miscarriage  of  the  woman  ; 
and  in  consequence  of  some  one  or  all,  that  the  death  of  the  child  and  woman 
were  effected,  and  charging  all  as  constituting  a  single  felony,  there  is  no 
duplicity.    The  law  sanctions  this  mode  of  pleading  in  criminal  cases. 

Hddt  that  the  admission  of  evidence  of  the  statement  of  the  deceased,  in  the 
absence  of  the  accused,  as  to  what  was  done  and  said  by  Dr.  Crandall  at  his 
office,  was  error.  Anything  said  accompanying  the  performance  of  the  act, 
explanatory  thereof  or  showing  its  purpose  or  intention,  when  material,  is 
competent  as  part  of  the  act.  But  when  the  declarations  offered  are  merely 
naratives  of  past  occurrences,  they  are  incompetent,  and  not  part  of  the  res 
gestcB, 

EMt  also,  that  this  ruling  could  not  be  sustained  upon  the  ground  that  the  de- 
ceased was  a  co-conspirator.  To  make  the  declaration  competent  it  must 
have  been  made  in  the  furtherance  of  the  prosecution  of  the  common  ob- 
ject, or  constitute  a  part  of  the  res  gestce  of  some  act  done  for  that  purpose. 
A  mere  relation  of  something  already  done  for  the  accomplishment  of  the 
object  of  the  conspirators  is  not  competent  evidence  against  the  others.  The 
means  to  produce  the  miscarriage,  upon  the  theory  of  the  prosecution,  had 
already  been  applied.  There  remained  nothing  further  to  be  done  to  effect 
this  object.     The  conspiracy  was  therefore  ended. 

ffeid,  that  the  court  erred  in  receiving  proof  of  the  dying  declarations  of  the  de- 
ceased. Such  evidence  is  admissible,  in  case  of  homicide,  only  where  the 
death  of  the  deceased  is  the  subject  of  the  charge,  and  the  circumstances  of 
the  death  are  the  subject  of  the  dying  declarations.  This  is  the  settled 
rule.     The  crime  charged  in  this  case  was  not  homicide  in  any  degree. 

Samuel  A.  BoweUj  district  attorney,  for  the  people. 
/.  A.  LyneSy  for  the  defendant. 
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Grover,  J.  The  indictment  charged  the  commission  of 
the  crime  at  the  town  of  Brookfield,  in  the  county  of  Madi- 
son, and  within  500  yards  of  the  boundary  line  between  the 
county  of  Otsego  and  the  county  of  Madison.  The  counsel 
for  the  accused  moved  to  quash  it  because  the  crime  was  not 
charged  to  have  been  committed  in  the  county  of  Otsego. 
This  was  properly  denied  by  the  court.  Section  45  (2  R.  S., 
p.  727),  provides  that  when  an  offence  shall  be  committed 
on  the  boundary  of  two  counties,  or  within  five  hundred 
yards  of  such  boundary,  an  indictment  for  the  same  may 
be  found  and  a  trial  and  conviction  thereon  may  be  had  in 
either  of  such  counties.  The  counsel  for  the  accused  insists 
that,  notwithstanding,  the  indictment  should  charge  the 
commission  of  the  offence  in  the  county  in  which  it  is  found. 
This  is  error.  It  is  sufficient  that  it  shows  jurisdiction  in 
the  grand  jury  by  which  the  indictment  is  found,  over  the 
offence,  and  the  jurisdiction  of  the  trial  court  to  hear  and 
determine  it.     This  is  shown  by  the  indictment  in  this  case. 

The  motion  in  arrest  of  judgment  was  properly  denied. 
This  was  based  upon  an  alleged  defect  in  the  third  count. 
Bat  the  verdict  was  general,  finding  the  accused  guilty  upon 
all  the  counts.  The  indictment  contains  two  counts  confess- 
edly good.  It  is  sufficient  if  it  contains  one  good  count. 
This  will  sustain  the  conviction,  irrespective  of  other  defect- 
ive counts. 

The  counsel  for  the  prisoner  also  excepted  to  the  denial 
of  his  motion  to  quash  the  third  count,  or  to  compel  the 
prosecutor  to  elect  upon  which  offence  therein  charged  he 
would  proceed.  , 

The  denial  of  this  motion  was  not  the  proper  subject  of 
an  exception.  The  accused  has  not  a  legal  right  to  have  the 
sufficiency  of  an  indictment,  or  of  any  count  therein,  deter- 
mined upon  motion  to  quash  or  set  it  aside  ;  to  put  the  pros- 
ecutor to  an  election,  when  more  than  one  offence  is  charged, 
npon  which  he  will  proceed.  It  is  in  the  discretion  of  the 
court  whether  or  not  to  set  aside  a  defective  indictment  upon 
motion  ;  and  unless  the  question  is  free  from  doubt  the  court 
ought  not  to  do  it,  but  leave  the  counsel  to  his  demurrer,  or 
motion  in  arrest  of  judgment. 

But  it  may  be  well  to  determine  the  sufficiency  of  this 
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count,  as  upon  a  re-trial  the  question  may  be  raised  in  a 
form  requiring  its  determination. 

The  objection  made  to  this  count  is  duplicity,  in  that  it 
charges  two  distinct  offences — the  one  the  wilfully  advising 
and  procuring  the  deceased  to  submit  to  the  use  of  an  in- 
strument upon  her  person,  with  intent  to  produce  her  mis- 
carriage ;  the  other  wilfully  advising  and  procuring  her  to 
take  drugs  for  the  like  purpose,  by  means  of  which  the 
death  of  the  child,  of  which  she  was  pregnant,  and  her  owu 
death  were  effected.  Section  1,  chapter  181,  Laws  of  1872, 
provides  that  any  person  who  shall  thereafter  wilfully  ad- 
minister to  any  woman  with  child,  or  prescribe  for  any  such 
woman,  or  advise  or  procure  her  to  take  any  medicine,  etc., 
or  shall  use  and  employ  or  advise  or  procure  her  to  submit 
to  the  use  and  employment  of  any  instrument  or  other  means 
whatever,  with  intent  thereby  to  produce  the  miscarriage  of 
any  such  woman,  unless,  etc.,  shall,  in  case  the  death  of  such 
woman  or  of  such  child  be  thereby  produced,  be  deemed 
guilty  of  a  felony,  etc.  It  will  be  seen  that  the  count  charges 
the  use  of  different  prohibited  means  to  perpetrate  the 
crime,  the  miscarriage  of  the  woman ;  and  in  consequence 
of  some  one  or  all,  that  the  death  of  the  child  and  woman 
were  effected  ;  charging  all  as  constituting  a  single  felony. 
The  law  sanctions  this  mode  of  pleading  in  criminal  cases. 
(1  Bishop's  Crim.  Pro.,  392;  id.,  436.) 

The  counsel  for  the  accused  excepted  to  the  ruling  of  the 
court  admitting  evidence  of  the  statement  of  the  deceased, 
in  the  absence  of  the  accused,  as  to  what  was  done  at  the 
doctor's  office  upon  the  occasion  of  a  ride  she  took  with  him. 
This  ruling  is  sought  to  be  sustained  upon  the  ground,  first, 
that  it  was  part  of  the  res  gestce  ;  and  second,  that  it  was 
competent  as  the  act  or  declaration  of  a  co-conspirator, 
while  engaged  in  the  purpose  of  the  conspiracy.  The  case 
shows  that  the  deceased,  in  company  of  the  prisoner,  left 
her  residence,  in  his  buggy,  and  was  absent  several  hours ; 
that  he  brought  her  back,  and  she  came  into  the  house ; 
that  the  prisoner  did  not  come  in ;  that  immediately  after 
she  came  in,  in  answer  to  inquiries  from  her  step-mother, 
she  made  the  statement  in  question,  telling  what  had  been 
done  by  the  doctor  at  his  office,  and  how  he  did  it,  and 
exhibited  certain  medicine  which  she  said  the  doctor  gave, 
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and  stated  what  he  told  her  as  to  taking  it  when  her 
pains  came  on.  In  this  case  the  thing  done,  or  res  gestce^ 
was  at  the  doctor's  office  in  another  town;  and  it  is  clear 
that  lis  narration  by  the  deceased  was  no  part  of  that  thing. 
Anything  said  accompanying  the  performance  of  an  act,  ex- 
planatory thereof  or  showing  its  purpose  or  intention,  when 
material,  is  competent  as  a  part  of  the  act.  (1  Greenleaf  s 
Evidence,  122,  g§  108,  108a,  109  and  notes.) 

But  when  the  declarations  offered  are  merely  narratives  of 
past  occurrences,  they  are  incompetent.  (Id.,  §  110.)  That 
is  precisely  this  case.  The  declarations  given  in  evidence 
were  a  mere  statement  of  what  had  been  done  at  the  doctor's 
office,  and  not  any  part  of  what  was  then  done,  and  therefore 
no  part  of  the  res  gestcB.  See  Insurance  Company  v.  Mosley 
(8  Wallace,  397),  where  a  somewhat  elaborate  review  of  the 
authorities  upon  this  point  will  be  found  in  the  opinions  of 
the  judges,  and  where  the  doctrine  as  to  what  may  be  re- 
garded as  part  of  the  res  gestce  was  certainly  carried  to  its 
utmost  limits  by  the  majority  of  the  court.  See  the  dissent- 
ing opinion  of  Clifford,  J.,  which  was  concurred  in  by 
Nelson,  J.  The  opinion  of  the  majority  of  the  court  in 
that  case  would  not  include  the  statement  as  part  of  the  res 
gestce  at  the  doctor's  office.  The  length  of  time  between  the 
act  and  its  subsequent  narration  by  one  of  the  actors  I 
do  not  regard  as  material.  The  question  is,  did  the  proposed 
declaration  accompany  the  act  or  was  it  so  connected  there- 
with as  to  constitute  a  part  of  it.  If  so,  it  is  a  part  of  the 
res  gestce,  and  competent ;  otherwise,  not. 

It  is  insisted  that  the  statement  was  competent,  as  being 
the  declaration  of  a  co -conspirator.  The  evidence  was  such 
as  to  warrant  the  conclusion  that  the  prisoner  and  the  de- 
ceased had  agreed  or  conspired  together  to  procure  the  mis- 
carriage of  the  latter ;  that  in  the  prosecution  of  this 
purpose  they  went  away  from  the  residence  of  the  deceased 
together,  in  the  buggy  of  the  prisoner.  The  counsel  for  the 
prisoner  insists  that  the  deceased  was  not  an  accomplice  but 
a  victim,  and  cites  Dunn  v.  The  People  in  support  of  the 
position.  This  has  no  bearing  upon  the  question  under 
consideration.  Irrespective  of  the  ethical  view  of  the  con- 
duct of  the  woman,  section  2  of  the  statutes  makes  her 
highly  criminal.     The  perpetration  of  the  crimes  prohibited 
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by  the  statate  may  be  the  subject  of  a  conspiracy,  and  the 
female  subject  of  the  acts  a  co-conspirator.  The  general 
rale  is,  that  when  sufficient  proof  of  a  conspiracy  has  been 
given  to  establish  the  fact  prima  facie  in  the  opinion  of  the 
judge,  the  acts  and  declarations  of  each  conspirator  in  the 
furtherance  of  the  common  object  are  competent  evidence 
against  all.  (1  Wharton,  702 ;  3  Greenleaf  s  Ev.,  94 ;  1  Tay- 
lor's Ev.,  627.)  But  to  make  the  declaration  competent  it 
must  have  been  made  in  the  furtherance  of  the  prosecution 
of  the  common  object,  or  constitute  a  part  of  the  res  gesUe 
of  some  act  done  for  that  purpose.  A  mere  relation  of  some- 
thing already  done  for  the  accomplishment  of  the  object  of 
the  conspirators  is  not  competent  evidence  against  the 
others.  (1  Taylor's  Evidence,  642,  §  630.)  We  have  already 
seen  that  the  statement  in  question  vtras  a  mere  narration  of 
what  had  been  done.  True,  she  stated  that  the  medicine  ex- 
hibited was  to  be  taken  by  her,  thereafter,  but  this  was  not 
for  the  purpose  of  producing  her  miscarriage,  but  to  protect 
her  from  the  danger  to  be  apprehended  therefrom.  The 
means  to  produce  the  miscarriage,  upon  the  theory  of  the 
prosecution,  had  already  been  applied.  There  remained 
nothing  further  to  be  done  to  effect  this  object.  The  con- 
spiracy was  therefore  ended.  Had  it  been  shown  that  the 
medicine  was  to  be  taken  to  aid  in  producing  the  miscar- 
riage, what  was  said  in  respect  to  it  would  have  been  admis- 
sible. This  was  not  shown,  and  the  entire  statement  was 
inadmissible. 

The  court  also  erred  in  receiving  proof  of  the  declarations 
of  the  deceased  made  after  she  had  abandoned  all  hopes  of 
life.  Such  evidence  is  admissible,  in  cases  of  homicide,  only 
where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  de^th  are  the  subject  of  the 
dying  declarations.  (1  Greenleaf  s  Ev.,  §  166,  and  cases 
cited  in  note ;  Wilson  v.  Boer  em,  16  J.  R.,  286.)  This  is 
the  settled  rule,  and  it  is  unnecessary  to  discuss  the  reasons 
upon  which  it  is  founded.  Applying  the  rule  to  this  case, 
the  declarations  were  not  admissible.  The  charge  against 
the  prisoner  was  not  homicide  in  any  degree.  The  crime 
charged  against  him  is  that  of  persuading  the  deceased  to 
submit  to  the  use  of  an  instrument  upon  her  person,  and  to 
take  drugs  with  the  intent  to  produce  her  miscarriage  —  in 


The  People  ^e.  Corbin.  45 

consequence  of  which  the  death  of  the  child,  and  her  own, 
were  produced.  The  death  of  the  deceased  was  not  a  neces- 
sary ingredient  of  the  crime  ;  that  of  the  child  was  sufficient 
to  make  the  offence  a  felony.  The  act  alleged  to  have  been 
perpetrated  by  the  prisoner  was  a  crime  under  the  third 
section  of  the  statute,  in  the  absence  of  the  death  of  the 
mother  or  child.  Such  death  only  increased  the  degree  of 
the  crime  and  the  punishment  to  be  inflicted. 

The  order  of  the  General  Term,  reversing  the  judgment  of 
the  Oyer  and  Terminer  and  ordering  a  new  trial,  must  be 
afllrmed. 

All  concur,  except  Bapallo,  J.,  not  voting. 

Order  affirmed. 
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New  York,  1874. 


The  People  v.  Corbix. 

The  prisoner  was  tried  for  forging  the  indorsement  of  one  Talmj  Van  Am- 
burghp  upon,  a  promissory  note.  The  defence  was,  that  the  prisoner  was 
authorized  by  Van  Amburgh  to  sign  his  name,  and  tliat  he  made  the  signa- 
tnre  in  qnestion  in  parsuance  of  that  authority.  There  was  a  conflict  of 
evidence  on  this  point,  and  to  establish  the  guilty  intent,  the  prosecution 
put  in  evidence  a  letter  of  the  prisoner  to  his  fatiier-in-law,  John  R. 
Oanonng,  admitting  that  he  had  made  a  similar  use  of  his  name  without 
authority  npon  other  notes.  The  judge  charged  tlie  jury,  in  sul)8tance, 
that  the  admissions  of  the  prisoner  in  the  letters,  of  the  use  of  Ganoung's 
name,  they  could  consider  in  determining  the  intent  of  the  prisoner  at  the 
time  he  indorsed  Van  Amburgh's  name.  To  this  an  exception  was  taken 
by  the  prisoner. 

Jldit  that  the  fact  that  the  prisoner  made  an  unauthorized  use  of  Ganoung's 
name  does  not  tend  to  show  that  he  criminally  indorsed  Van  Amburgh 's 
name,  or  that  he  knew  and  understood  that  Van  Amburgh's  authority  had 
been  withdrawn,  or  that  the  signature  in  question  was  made  with  a  criminal 
intent  Following  Coleman  v.  Tlie  People,  55  N.  Y.,  81  ;  S.  C.,1  Co  wen's 
Crim.  Rep.,  573. 

Ferris  Jacobs^  Jr.^  district  attorney,  for  people. 
TF.  H.  Johnson^  for  the  prisoner. 


^   ._  . ^,,.       „ .^_  ^ ^,  ^^  .^.^  „_.^,  ^^_y^  _  ^_, 
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Rapallo,  J.  The  Supreme  Court  granted  a  new  trial  in 
this  case  for  error  in  the  charge  of  the  county  judge  who 
presided  at  the  trial  of  the  prisoner,  and  the  people  appeal. 
The  indictment  was  for  forging  the  indorsement  of  one 
Talmy  Van  Amburgh,  upon  a  promissory  note.  The  defence 
was,  that  the  prisoner  was  authorized  by  Van  Amburgh  to 
sign  his  name,  and  that  he  made  the  signature  in  question 
in  pursuance  of  that  authority.  There  was  proof  that  the 
prisoner  had  had  the  authority  which  he  claimed,  but  evi- 
dence was  adduced  on  the  part  of  the  prosecution  tending 
to  show  that,  before  making  the  indorsement  in  question, 
that  authority  had  been  revoked.  There  was  a  conflict  of 
evidence  on  this  point,  and  the  question  of  the  prisoner's 
guilt  or  innocence  depended  upon  the  inquiry  whether  he 
made  the  indorsement  under  the  honest  belief  that  he 
was  authorized  to  do  so,  or  whether  he  knew  at  the  time, 
that  he  had  no  such  authority,  and  signed  Van  Amburgh' s 
name  with  a  criminal  intent.  To  establish  such  intent,  the 
prosecution  put  in  evidence  letters  written  by  the  prisoner 
to  his  father-in-law,  John  R.  Ganoung,  the  contents  of 
which  might  fairly  be  construed  as  admitting  that  the  pris- 
oner had  made  a  wrongful  and  unauthorized  similar  use  of 
Ganoung' s  name  upon  other  notes.  The  county  judge 
charged  the  jury  as  follows:  '^  While  the  proof  that  he 
has  been  guilty  of  other  forgeries  is  not  evidence  upon 
which  you  can  convict  him  of  this  forgery,  yet  the  proof  of 
other  forgeries  in  connection  with  this,  so  far  as  they  are  in 
the  case,  you  have  the  right  to  consider  in  determining  what 
his  intentions  were  at  the  time  this  paper  was  made  and 
uttered.  So  far,  you  may  consider  all  that  character  of 
evidence  in  the  case  in  determining  the  intent  at  the  time 
this  paper  was  made  and  uttered."  And  again,  in  response 
to  a  request  of  the  prisoner's  counsel  to  charge  that  admis- 
sions of  wrong  done  to  Ganoung,  contained  in  the  letters  to 
Ganoung,  were  no  evidence  that  the  prisoner  was  guilty  of 
the  crime  charged  in  the  indictment,  the  judge  charged: 
"The  fact  that  the  defendant  is  guilty  of  other  forgeries,  is 
no  evidence  to  prove  that  he  committed  this  forgery.  So 
far  as  his  admissions  to  Ganoung  concede  the  commission  of 
forgeries  against  Ganoung,  they  may  be  considered  by  you 
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in  determlDiDg  what  was  bis  intent  at  the  time  this  note  was 
made  and  uttered." 

The  prisoner's  counsel  duly  objected  and  excepted  to  the 
admission  in  evidence  of  the  letters  to  Ganoung,  and 
excepted  to  the  charge  that  the  jury  had  the  right  to  take 
into  consideration  other  forgeries,  for  the  purpose  of  show- 
ing the  defendant's  intent  at  the  time  of  indorsing  the  note 
in  question. 

We  do  not  pass  upon  the  exception  to  the  admission  in 
evidence  of  the  letters  to  Ganoung,  for  the  reason  that  the 
objection  was  general  to  the  entire  contents  of  the  letters, 
and  some  parts  of  them  may  have  been  admissible,  but  the 
exception  to  the  charge  was,  we  think,  well  taken,  and  jus- 
tified the  granting  of  a  new  trial.  The  cases  in  which 
offences  other  than  those  charged  in  the  indictment  may  be 
proved  for  the  purpose  of  showing  guilty  knowledge  or 
intent,  are  very  few,  and  this,  we  think,  is  not  one  of  them. 
The  fact  that  the  prisoner  made  an  unauthorized  use  of  the 
name  of  Ganoung,  if  established,  shows  that  he  was  morally 
capable  of  committing  the  same  offence  against  Yan  Am- 
burgh,  but  does  not  legitimately  tend  to  show  that  he  did 
BO,  or  that  he  knew  and  understood  that  Van  Amburgh's 
authority  had  been  withdrawn,  or  that  the  signature  in  ques- 
tion was  made  with  a  criminal  intent.  The  cases  on  this 
subject  are  discussed  in  the  case  of  Colevian  v.  Tlte  People^ 
(66  N.  Y.,  81),  and  we  think  the  reasons  of  that  case  cover 
the  present  one. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Rapallo,  J.  The  Supreme  Court  granted  a  new  trial  in 
this  case  for  error  in  the  charge  of  the  county  judge  who 
presided  at  the  trial  of  the  prisoner,  and  the  people  appeal. 
The  indictment  was  for  forging  the  indorsement  of  one 
Talmy  Van  Amburgh,  upon  a  promissory  note.  The  defence 
was,  that  the  prisoner  was  authorized  by  Van  Amburgh  to 
sign  his  name,  and  that  he  made  the  signature  in  question 
in  pursuance  of  that  authority.  There  was  proof  that  the 
prisoner  had  had  the  authority  which  he  claimed,  but  evi- 
dence was  adduced  on  the  part  of  the  prosecution  tending 
to  show  that,  before  making  the  indorsement  in  question, 
that  authority  had  been  revoked.  There  was  a  conflict  of 
evidence  on  this  point,  and  the  question  of  the  prisoner's 
guilt  or  innocence  depended  upon  the  inquiry  whether  he 
made  the  indorsement  under  the  honest  belief  that  he 
was  authorized  to  do  so,  or  whether  he  knew  at  the  time, 
that  he  had  no  such  authority,  and  signed  Van  Amburgh' s 
name  with  a  criminal  intent.  To  establish  such  intent,  the 
prosecution  put  in  evidence  letters  written  by  the  prisoner 
to  his  father-in-law,  John  R.  Ganoung,  the  contents  of 
which  might  fairly  be  construed  as  admitting  that  the  pris- 
oner had  made  a  wrongful  and  unauthorized  similar  use  of 
Ganoung's  name  upon  other  notes.  The  county  judge 
charged  the  jury  as  follows:  "While  the  proof  that  he 
has  been  guilty  of  other  forgeries  is  not  evidence  upon 
which  you  can  convict  him  of  this  forgery,  yet  the  proof  of 
other  forgeries  in  connection  with  this,  so  far  as  they  are  in 
the  case,  you  have  the  right  to  consider  in  determining  what 
his  intentions  were  at  the  time  this  paper  was  made  and 
uttered.  So  far,  you  may  consider  all  that  character  of 
evidence  in  the  case  in  determining  the  intent  at  the  time 
tliis  paper  was  made  and  uttered."  And  again,  in  response 
to  a  request  of  the  prisoner's  counsel  to  charge  that  admis- 
sions of  wrong  done  to  Ganoung,  contained  in  the  letters  to 
Ganoung,  were  no  evidence  that  the  prisoner  was  gnilty  of 
the  crime  charged  in  the  indictment,  the  judge  charged : 
''The  fact  that  the  defendant  is  guilty  of  other  forgeries,  is 
no  evidence  to  prove  that  he  committed  this  forgery.  So 
far  as  his  admissions  to  Ganoung  concede  the  commission  of 
forgeries  against  Ganoung,  they  may  be  considered  by  yoa 
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in  determining  what  was  bis  intent  at  the  time  this  note  was 
made  and  uttered." 

The  prisoner' s  counsel  duly  objected  and  excepted  to  the 
admission  in  evidence  of  the  letters  to  Ganoung,  and 
excepted  to  tlie  cbarge  that  the  jury  had  the  right  to  take 
into  consideration  other  forgeries,  for  the  purpose  of  show- 
ing the  defendant's  intent  at  the  time  of  indorsing  the  note 
in  question. 

We  do  not   pass  upon  the  exception  to  the  admission  in 
evidence  of  tlie  letters  to  Ganoung,  for  the  reason  that  the 
objection  was   general  to  the  entire  contents  of  the  letters, 
and  some  parts  of  them  may  have  been  admissible,  but  the 
exception  to  tlie  charge  was,  we  think,  well  taken,  and  jus- 
tified  the   granting  of  a  new  trial.     The  cases  in  which 
offences  other  than  those  charged  in  the  indictment  may  be 
proved   lor   the  purpose  of   showing  guilty  knowledge  or 
intent,  are  very  few,  and  this,  we  think,  is  not  one  of  them. 
The  fact  that  the  prisoner  made  an  unauthorized  use  of  the 
name  of  Ganonng,  if  established,  shows  that  he  was  morally 
capable  of  committing  the  same  offence  against  Van  Am- 
burgh,  bnt    does  not  legitimately  tend  to  show  that  he  did 
BO,  or  that  he  knew  and  understood  that  Van  Amburgh's 
authority  had  been  withdrawn,  or  that  the  signature  in  ques- 
tion was  made  with  a  criminal  intent.     The  cases  on  this 
subject  are  discussed  in  the  case  of  Coleman  v.  77ie  People, 
(55  N.  Y.,  81),  and  we  think  the  reasons  of  that  case  cover 
the  present  one. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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COURT  OF  APPEALS. 

New  York,  1874. 


Johnson  v.  The  People. 

The  defendant  was  convicted  of  grand  larceny  after  a  former  conviction  for  the 
same  crime. 

ITMf  that  the  former  conviction  and  discharge  must  be  alleged  in  the  indict- 
ment, and  mast  be  proved  on  the  trial  and  passed  upon  by  the  jury.  A 
more  severe  penalty  is  denounced  by  the  statute  for  a  second  offence  ;  and 
all  the  facts  to  bring  the  case  within  the  statute  must  be  established  on  the 
trial.  The  objection  that  such  evidence  may  affect  the  prisoner's  character 
has  no  force  when  such  evidence  relates  to  the  issue  to  be  tried. 

HMf  that,  as  there  was  no  evidence  that  the  prisoner  had  been  discharged  or 
pardoned,  as  the  statute  requires,  except  by  the  fact  that  sufficient  time  had 
elapsed  to  enable  the  prisoner  to  serve  out  his  sentence,  if  the  point  had 
been  raised  in  the  court  below,  and  decided  adversely,  following  Wood  v. 
The  People,  1  Cowen's  Crim.  Rep.,  554,  the  point  would  have  been  available. 

William  F,  Howe^  for  the  prisoner. 
Benj.  K.  Phelps^  for  the  people. 

Church,  Ch.  J.  The  indictment  charges  larceny,  after  a 
former  conviction  for  the  same  crime.  Proof  of  the  former 
conviction  was  objected  to  on  the  trial,  and  is  claimed  to  be 
incompetent  upon  the  ground  that  it  tended  to  establish  bad 
character  by  proof  of  specific  acts ;  which  is  improper,  es- 
pecially, before  the  prisoner  puts  his  character  in  issue. 

The  former  conviction  and  discharge  must  be  alleged  in 
the  indictment,  and,  upon  issue  joined,  must  be  proved  on 
the  trial  and  passed  upon  by  the  jury.  There  is  no  other 
mode  of  proving  the  facts,  and  this  has  been  the  uniform 
practice  in  this  State.  A  more  severe  penalty  is  denounced 
by  the  statute  for  a  second  offence ;  and  all  the  facts  to 
bring  the  case  within  the  statute  must  be  established  on  the 
trial.  (2  Car.  R.,  37.)  The  objection  that  the  evidence  may 
affect  the  prisoner's  character  has  no  force  when  such  evi- 
dence relates  to  the  issue  to  be  tried.  Such  evidence  may 
be  prejudicial  to  a  prisoner  as  to  the  second  offence,  and  a 
case  might  occur  of  a  conviction  upon  too  slight  evidence, 
through  the  influence  which  a  previous  conviction  of  a  simi- 
lar offence  might  exert  upon  the  minds  of  the  jury;  but 


Johnson  v.  The  People.  49 

there  is  no  legal  presumption  that  such  a  result  will  ever  be 
produced.  An  English  statute,  passed  in  1837,  requires  the 
principal  charge  to  be  first  found  by  the  jury,  and  then  au- 
thorizes proof  of  the  former  conviction  to  be  presented  to 
them  ;  but  we  have  no  such  statute. 

It  is  also  objected  that  there  was  no  evidence  that  the  pris- 
oner had  been  discharged  or  pardoned,  as  the  statute  re- 
quires, except  by  the  fact  that  sufficient  time  had  elapsed  to 
enable  the  prisoner  to  serve  out  his  sentence.  This  we  held 
to  be  insufficient  in  the  recent  case  of  Wood  v.  The  People^ 
1  Co  wen's  Crim.  Rep.,  564;  but  the  point  is  not  available 
because  it  was  not  taken  on  the  trial.  The  attention  of  the 
court  should  have  been  called  to  the  question,  and,  if  de- 
cided adversely,  an  exception  taken.  If  this  had  been  done 
the  prosecution  might  have  supplied  the  proof. 

As  no  error  in  law  was  committed,  the  judgment  must  be 

affirmed. 

All  concur. 

Judgment  affirmed. 

NoTB.  —  The  Penal  Code  takes  the  place  of  the  statute  in  force 
at  the  time  of  this  decision,  and  second  offences  are  now  prosecuted 
and  punished  according  to  its  provisions.  The  sections  of  the  Code 
are  as  follows  : 

"  §  688.  A  person  who,  after  having  been  convicted  within  this 
State  of  a  felony,  or  an  attempt  to  commit  a  felony,  or  of  petty  lar- 
ceny, or,  under  the  laws  of  any  other  State,  government  or  country, 
of  a  crime  which,  if  committed  within  this  State,  would  be  a  felony, 
conunits  any  crime  within  this  State,  is  punishable,  upon  conviction 
of  such  second  offence,  as  follows : 

1.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction, 
the  offender  might  be  punished,  in  the  discretion  of  the  court,  by 
imprisonment  for  life,  he  must  be  sentenced  to  imprisonment  in  a 
State  prison  for  life  ; 

2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction, 
the  offender  would  be  punishable  by  imprisonment  for  any  term  less 
than  his  natural  life,  then  such  person  must  be  sentenced  to  impris- 
onment for  a  term  not  less  than  the  longest  term,  nor  more  than 
twice  the  longest  term,  prescribed  upon  the  first  conviction. 

"  §  689.  A  person,  who,  having  been  convicted  within  this  State 
of  a  misdemeanor,  afterwards  commits  and  is  convicted  of  a  felony, 
must  be  sentenced  to  imprisonment  for  the  longest  term  prescribed 
for  the  punishment  upon  a  first  conviction  for  the  felony."      En. 

VoJL.  11.  4 
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COURT  OF   APPEALS. 

New  Yobk,  1874. 


MoNGEON  V.  The  People. 

The  prisoner  was  indicted  on  the  24th  of  April,  1872,  for  the  crime  of  man- 
slaaghter  in  the  second  degree.  The  indictiiient  charged  the  oommisston  of 
the  crime  on  the  15th  of  March,  1872,  and  he  was  tried  on  the  24th  of 
April,  1872,  and  found  guilty. 

The  General  Term  held  that  the  act  of  1869,  under  which  the  prisoner  was  in- 
dicted, was  repealed  by  section  1  of  chap.  181,  Laws  of  1872,  but  such  pro- 
vision continued  in  force,  as  to  o^ences  committed  prior  to  the  taking  effect 
of  the  repealing  statute,  by  the  saving  clause  in  the  general  repealing  act 
of  1828.    (§  6,  chap.  21,  Laws  of  1828-1829.) 

Held,  that  the  act  of  1869  is  not  repealed  in  terms  or  by  express  reference,  and 
it  is  not  repealed  by  implication,  unless  the  two  statutes  are  manifestly  repug^- 
nant  and  inconsistent,  or  the  later  statute  covers  the  whole  subject-matter 
and  was  intended  as  a  substitute  for  the  former.  The  law  of  1869  ceased 
to  be  operative  upon  offences  committed  after  the  6th  of  April,  1872,  the 
time  at  which  the  later  act  became  a  law.  The  two  acts  making  different 
and  incompatible  provisions  in  respect  to  the  same  subject  they  could  not 
both  stand,  and  the  earlier  act  was  abrogated  as  to  all  future  offences. 

Held,  that  the  act  of  1872  did  not  deal  with  past  offences  or  affect  to  do  so ;  and 
as  to  them  there  was  and  could  be  no  inconsistency  or  repugnancy  between 
the  two  acts,  but  each  could  have  full  effect  —  the  one  as  to  offences  prior  to 
the  6th  of  April,  1872,  and  the  other  to  offences  thereafter  committed. 

Held,  that  the  general  rule  is  that  laws,  whether  civil  or  criminal,  are  prospec- 
tive, and  not  retroactive  in  their  operation  and  effect,  and  the  laws  relating 
to  crimes  and  their  punishment  cannot  be  made  to  retroact;  and  if  the  attempt 
is  made  by  law  to  punish  an  act,  already  committed,  which  was  not  a  crime 
when  committed,  or  to  subject  an  offence  already  committed  to  a  new  or  ad- 
ditional punishment,  the  law  will  be  void,  as  ex  poit  facto. 

Held,  that,  if  the  act  of  1872  had  been  general  in  its  terms,  and  covered  the 
whole  subject-matter  of  the  former  statute,  and  had  not,  in  terms,  been  re- 
stricted to  offences  thereafter  committed,  it  might  have  operated  as  a 
repeal,  by  implication,  of  the  old  law,  but  a  repeal  of  a  statute  by  implica- 
tion is  not  favored,  and  is  only  allowed  when  the  inconsistency  and  repug- 
nancy of  the  two  acts  are  plain  and  unavoidable. 

B.  J7.  Varey^  for  prisoner. 

L.  W.  JRussellj  for  the  people. 

Allen,  J.    The  act  of  1869  (Laws  of  1869,  chap.  631)  de- 
clares that  any  person  committing  the  offence  of  which  the 
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plaintifl  in  error  was  charged  shall,  upon  conviction,  be 
deemed  guilty  of  manslaughter  in  the  second  degree ;  and 
the  statutory  punishment  for  that  offence  is  imprisonment  in 
a  State  prison  not  less  than  four  and  not  more  seven  years. 
(2  R.  S.,  662,  §  20.)  The  act  of  1872  (Laws  of  1872,  chap. 
181)  declares  that  any  person  that  shall  thereafter  commit 
the  same  offence  shall,  upon  conviction,  be  deemed  guilty 
of  a  felony,  and  punished  by  imprisonment  in  a  State  prison 
for  a  term  not  less  than  four  years  or  more  than  twenty 
years,  and  repeals  all  acts  and  parts  of  acts  inconsistent 
with  it.  The  act  of  1869  is  not  repealed  in  terms  or  by  ex- 
press reference,  and  it  is  not  repealed  by  implication,  unless 
the  two  statutes  are  manifestly  repugnant  and  inconsistent, 
or  the  later  statute  covers  the  whole  subject-matter  and  was 
intended  as  a  substitute  for  the  former.  The  law  of  1869 
ceased  to  be  operative  upon  offences  committed  after  the  6th 
of  April,  1872,  the  time  at  which  the  later  act  became  a  law. 
The  two  acts  making  different  and  incompatible  provisions 
in  respect  to  the  same  subject  they  could  not  both  stand, 
and  the  earlier  act  was  abrogated  as  to  all  future  offences. 
{Norris  v.  Crocker,  13  How.  [U.S.]  R,  429.)  But  the  act  of 
1872  did  not  deal  with  past  offences  or  affect  to  do  so ;  and  as 
to  them  there  was  and  could  be  no  inconsistency  or  repug- 
nancy between  the  two  acts,  but  each  could  have  full  effect 
—  the  one  as  to  offences  prior  to  the  6th  of  April,  1872,  and 
the  other  to  offences  thereafter  committed.  The  general  rule 
is  that  laws,  whether  civil  or  criminal,  are  prospective,  and 
not  retroactive  in  their  operation  and  effect.  {DasJi  v.  Van 
Kleek,  7  J.  R.,  477.)  Laws  relating  to  crimes  and  their  pun- 
ishment cannot  be  made  to  retroact ;  and  if  the  attempt  is 
made  by  law  to  punish  an  act,  already  committed,  which 
was  not  a  crime  when  committed,  or  to  subject  an  offence 
already  committed  to  a  new  or  additional  panishment,  the 
law  will  be  void,  as  ex  post  facto.  {Hartung  v.  People,  22 
N.  Y.,  96.)  If  the  act  of  1872  had  been  general  in  its  terms, 
and,  in  the  language  of  Judge  Catron,  in  Norris  v.  Crocker 
{supra)y  "Covered  the  whole  subject-matter  of  the  former 
statute,"  and  had  not,  in  terms,  been  restricted  to  offences 
thereafter  committed,  it  might  have  operated  as  a  repeal,  by 
Implication,  of  the  old  law.  But  a  repeal  of  a  statute  by 
implication  is  not  favored,  and  is  only  allowed  when  the  in- 
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consistency  and  repugnancy  of  the  two  acts  are  plain  and 
unavoidable.  {Bowen  v.  Lease^  6  Hill,  221 ;  McCartee  v. 
Orphan  Asylum^  9  Cow.  R.,  437.)  In  case  of  such  repug- 
nancy, the  later  act  stands  as  the  last  expression  of  the 
legislative  will.  The  legislature,  in  the  enactment  of  the 
law  of  1872,  were  unusually  cautious,  and  have  so  framed 
the  first  section  of  the  act,  which  alone  is  in  apparent  con- 
flict with  the  act  under  which  the  plaintiff  in  error  was  con- 
victed, that  the  intent  not  to  interfere  with  any  previous 
statute,  so  far  as  past  offences  were  concerned,  and  only  to 
provide  for  future  cases,  is  very  apparent.  In  this,  as  in 
other  matters,  the  intent  of  the  legislature  must  prevail,  and 
a  statute  will  not  be  deemed  to  have  been  repealed  by  a 
later  statute,  if  the  two  are  not  clearly  repugnant,  unless 
the  intent  to  repeal  is  clearly  indicated.  {Smith  v.  People^ 
47  N.  Y.,  330.)  A  subsequent  act  of  Parliament  will  con- 
trol the  provisions  of  a  prior  statute  if  it  were  intended  to 
have  that  operation ;  but  when  the  intention  of  the  legisla- 
ture is  apparent  that  the  subsequent  act  shall  not  so  oper- 
ate, then,  even  though  the  words  of  such  statute  taken 
strictly  and  grammatically  would  repeal  a  former  act,  it  will 
not  receive  such  a  construction.  (Per  Lord  Kenton,  Wil- 
liaTns  V.  Pritchardy  4  T.  R.,  2.) 

The  first  section  of  the  act  of  1872,  in  terms,  only  declares 
the  offence  and  prescribes  the  punishment  of  those  who  shall 
thereafter  do  the  acts  therein  mentioned.  If  the  same  sec- 
tion had  expressly  declared  that  persons  theretofore  guilty 
of  the  same  acts  should  be  punished  as  before  then  provided 
by  law,  notwithstanding  the  passage  of  this  act,  the  inten- 
tion of  the  legislature  not  to  repeal  or  interfere  with  the  op- 
eration of  the  former  statute,  as  applied  to  offences  before 
then  committed,  would  be  no  more  apparent  than  is  a  like 
intent  from  the  terms  of  the  act  as  framed,  and  within  the 
recognized  rule  that  one  statute  will  only  operate  as  a 
repeal  of  a  former  statute  to  the  extent  that  the  two  are  re- 
pugnant ;  the  act  of  1869  is  only  repealed  and  made  inoper- 
ative as  to  offences  committed  after  the  enactment  of  the 
subsequent  law. 

The  rule  is  well  stated  by  Judge  McLean  in  Daviess  v. 
Fairbairn  (3  How.  [U.S  ]  R.,  636),  that  when  both  statutes 
are  affirmative  such  parts  of  a  prior  statute  as  may  be  incor- 
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porated  into  the  subsequent  one,  are  consistent  with  it,  must 
be  considered  in  force.  There  is  nothing  incongruous  in 
distinct  statutory  enactments  providing  for  different  punish- 
ment of  the  same  offence,  when  committed  at  different  peri- 
ods of  time.  A  statute  is  never  to  be  construed  against  the 
plain  and  obvious  dictates  of  reason.  Public  attention  had 
been  called  to  the  particular  crime  denounced  by  the  acts 
under  consideration,  and  the  necessity  of  some  changes  in 
the  existing  law  ;  and  it  cannot  be  presumed  that  the  legis- 
lature was  ignorant  or  unmindful  of  the  danger  of  meddling 
with  existing  law  for  the  punishment  of  crime,  by  any 
legislation  which  might  prevent  the  punishment  of  offences 
already  committed.  Hartung  v.  People  (22  N.  Y.,  95),  was 
still  fresh  in  the  recollection  of  legislators,  in  which  it  was 
held  that  by  a  change  in  the  law  defining  the  crime  and  pro- 
viding for  the  punishment  of  murder  —  effected  by  an  amend- 
ment of  the  prior  law  instead  of,  as  in  this  case,  by  a  new 
statute  applicable  only  to  future  offences  —  the  prior  law  had 
been  abrogated,  and  persons,  although  convicted  under  it, 
could  not  be  punished.  The  plaintiff  in  error  had  been  con* 
victed  of  the  crime  of  murder,  and  the  conviction  aflSrmed 
on  error  in  the  Supreme  Court  prior  to  the  enactment  of  the 
amendatory  statute,  and  this  court,  on  error  brought,  de- 
termined all  the  exceptions  against  the  prisoner,  but  held 
that  the  judgment  was  erroneous,  because  at  the  time  the 
decision  was  pronounced  in  this  court  there  was  not  any  law 
which  authorized  or  sustained  it,  or  warranted  its  execution. 
The  legislature,  in  the  statute  under  consideration,  carefully 
avoided  the  blunder  then  made,  and  the  legislation  in  the 
two  cases  is  clearly  distinguishable  as  indicating  opposite 
intentions  of  the  legislature.  The  act  of  1872  is  only 
intended  as  a  substitute  for  the  act  of  1869  in  respect  to 
offences  committed  after  it  became  a  law,  and  only  operates 
as  a  repeal  of  the  prior  act  to  the  extent  that  it  is  a  substi- 
tute for  it. 

We  are  of  opinion  that  the  learned  court  below  were  in 
error  in  supposing  that  the  statute  of  1869  was  saved,  or  the 
punishment  decreed  by  it  continued  by  force  of  the  act  of 
December  10,  1828,  entitled  '*  An  act  to  repeal  certain  acts 
and  parts  of  acts."  That  act  repealed  certain  acts  and  parts 
of  acts  by  distinct  reference  to  them,  the  repeal  to  become 
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operative  at  the  time  the  Revised  Statutes  upon  the  same 
subjects  were,  by  another  law  passed  on  the  same  day,  to 
take  effect ;  and  the  subsequent  sections  of  the  act  related 
solely  to  the  acts  so  repealed  and  the  effect  of  the  Revised 
Statutes  then  adopted  upon  the  penalties,  punishments  and 
proceedings  under  the  repealed  statutes,  and  had  no  respect 
to  subsequent  legislation.  The  legislature  could  not  declare 
in  advance  the  intent  of  subsequent  legislatures  or  the  effect 
of  subsequent  legislation  upon  existing  statutes. 

But  the  statute  of  1869  and  the  penalties  prescribed  for 
past  offences  were  saved  by  the  clearly  expressed  intent  of 
the  legislature.not  to  repeal  or  abrogate  them  by  the  change 
of  the  law  in  1872,  and  the  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


COURT   OF   APPEALS. 

New  Yobk,  1859. 


The  People  v.  Dibble. 

The  prisoner  was  indicted  and  convicted  of  forgery,  in  passing  a  counterfeit  bm 
on  the  Westfield  Bank. 

Held,  that  the  conviction  was  error.  The  admission  of  evidence  to  show  that 
the  prisoner  had  passe^  two  bills  some  two  or  three  days  after  the  transac- 
tion for  which  he  was  on  trial,  without  showing  they  were  of  the  same  bank, 
as  the  one  in  question,  nor  even  that  they  were  counterfeits,  had  no  legal 
bearing  upon  the  issue  which  was  on  trial. 

CoMSTOOK,  J.  The  conduct  of  the  prisoner  in  passing  the 
two  bills  to  the  peddlers  in  exchange  for  rings,  was  no  doubt 
suspicious.  But  those  transactions  do  not  appear  to  have 
any  connection  with  the  alleged  offence  for  which  he  was 
indicted.  The  two  bills  were  passed  to  the  peddlers  some 
two  or  three  days  after  the  transaction  for  which  he  was 
upon  trial.  It  was  not  shown  that  the  bills  were  of  the  same 
bank  as  the  one  in  question,  nor  even  that  they  were  coun- 
terfeits. One  of  them  was  returned  to  him  as  bad,  whether 
as  uncurrent  or  as  counterfeit,  does  not  appear.    He  received 
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it  back,  alleging  that  he  took  it  for  a  good  bill.  This  cir- 
cumstance does  not  prove  that  it  was  a  counterfeit,  much 
less  that  the  prisoner  knew  such  was  the  fact.  We  think, 
therefore,  that  these  transactions  were  merely  calculated  to 
excite  suspicion  and  prejudice  against  the  prisoner,  and  had 
no  legal  bearing  upon  the  issue  which  was  on  trial. 

It  is  true  the  prisoner,  some  three  or  four  days  before  the 
dealing  with  the  peddlers,  said  he  had  no  money.  This  cir- 
cumstance only  suggests  a  doubt  whether  he  came  honestly 
by  the  bills  which  he  is  proved  to  have  had  so  soon  after- 
ward ;  bat  it  does  not  connect  these  bills,  or  the  uttering  of 
them,  with  the  particular  offence  for  which  he  was  tried. 

We  think  tlie  Supreme  Court  were  right  in  granting  a 

new  trial. 

Order  affirmed. 


COURT  OF  APPEALS< 

New  Yobk,  1874. 


Woods  v.  The  People. 

The  defendant  was  convicted  of  rape.  The  prisoner  with  two  companions 
▼isited  the  complainant  at  her  rooms,  and  while  there,  and  at  that  time,  Mrs. 
Hflleay  the  proeecatriz  testified,  that  he  committed  the  crime  of  rape  upon 
her.  Upon  the  trial  the  prisoner  offered  to  prove  hy  seven  witnesses  Uiat 
the  complainant  was  in  the  habit  of  receiving  men  there  for  the  purpose  of 
promiscaons  intercourse,  and  for  liquor  especially.  This  evidence  was 
objected  to  by  the  prosecution  and  rejected  by  the  court. 

MM,  that  the  question  was  whether  the  accused  ravished  the  prosecutrix  by 
force,  or  whether  she  assented  to  such  intercourse.  Upon  this  issue  all  the 
aathorities  concur  in  holding  that  evidence  showing  that  the  character  of 
the  prosecutrix  for  chastity  was  bad,  is  competent,  and  this  for  the  reason 
that  it  is  more  probable  that  an  unchaste  woman  assented  to  such  inter- 
course  than  one  of  strict  virtue.  The  evidence  is  received  upon  this  ground 
and  not  for  the  purpose  of  Impeaching  the  general  credibility  of  the  wit- 
ness. Evidence  showing  that  the  prosecutrix  has  on  a  previous  occasion 
had  connection  with  the  accused  is  competent,  and  this  for  the  reason  that 
having  done  this  shows  a  probability  that  she  did  not  resist  but  consented 
to  the  act  charged  in  the  indictment. 

WiUiam  F.  Kintzing^  for  prisoner. 

Benjamin  K.  Phelps^  district  attorney,  for  the  people. 
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GrROVER,  J.  Upon  the  trial  the  prisoner  offered  to  prove 
by  seven  witnesses  that  the  complainant  was  in  the  habit  of 
receiving  men  there  for  the  purpose  of  promiscuous  inter- 
course, and  for  liquor  especially.  This  evidence  was  ob- 
jected to  by  the  prosecution  and  rejected  by  the  court,  to 
which  an  exception  was  taken  by  the  counsel  for  the  pris- 
oner. The  evidence  previously  given  shows  that  the  place 
intended  bv  the  offer,  where  she  was  in  the  habit  of  receiv- 
ing  men  for  the  purpose  specified,  was  where  she  dwelt, 
known  as  ^Hhe  Ranch,"  and  that  the  liquor  especially  was 
intended  to  include  the  practice  of  the  men  so  going  there 
of  taking  liquor  with  them,  of  which  the  complainant  par- 
took to  great  excess  during  such  visits. 

Upon  the  assumption  that  the  plaintiff  in  error  had  inter- 
course with  the  complainant,  as  to  which  the  testimony  was 
conflicting,  the  further  issue  was  whether  he  ravished  her 
by  force,  or  whether  she  assented  to  such  intercourse. 
Upon  this  issue  all  the  authorities  concur  in  holding  that 
evidence  showing  that  the  character  of  the  prosecutrix  for 
chastity  was  bad  is  competent,  and  this  for  the  reason  that 
it  is  more  probable  that  an  unchaste  woman  assented  to 
such  intercourse  than  one  of  strict  virtue.  The  evidence  is 
received  upon  this  ground  and  not  for  the  purpose  of  im- 
X)eaching  the  general  credibility  of  the  witness.  Evidence 
showing  that  the  prosecutrix  had  on  a  previous  occasion 
had  connection  with  the  accused  is  competent,  and  this  for 
the  reason  that  having  done  this  shows  a  probability  that 
she  did  not  resist  but  consented  to  that  charged  in  the  indict- 
ment. In  Bex  V.  Barker  (14  English  Common  Law,  467) 
it  was  held  that  the  prosecutrix  might  be  asked,  with  a  view 
to  contradict  her,  whether  she  was  not  on  a  specified  day 
after  the  alleged  offence  walking  on  High  street,  Oxford, 
looking  out  for  men,  and  the  further  question  whether  upon 
another  specified  day  after  the  alleged  offence  she  was  not 
walking  in  High  street  with  a  woman  reputed  to  be  a  com- 
mon prostitute.  This  evidence  was  competent,  not  for  the 
purpose  of  impeaching  the  general  credibility  of  the  wit- 
ness, but  proper  for  the  consideration  of  the  jury  upon  the 
question  whether  she  assented  to  the  intercourse  with  the 
prisoner.  Under  these  authorities  it  is  entirely  clear  that 
the  evidence  offered  by  the  accused  was  competent.    The 
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ntimber  of  witnesses  by  whom  he  proposed  to  prove  the  fact 
was  immaterial.  It  was  competent  for  him  to  prove,  by  any 
one  knowing  the  fact,  that  the  prosecutrix  was  in  the  habit 
of  receiving  men  at  her  dwelling  for  promiscuons  intercourse 
with  them,  and  the  weight  of  such  testimony  was  in  no 
resx>ect  impaired  by  the  fact  that  the  men  so  received  took 
liqaor  with  them  on  these  occasions,  of  which  they  and  she 
partook  to  great  excess.  The  testimony  offered,  if  true, 
would  have  shown  the  complainant  to  be  a  common  prosti- 
tute; proof  more  satisfactory  than  that  of  a  bad  general 
reputation  for  chastity.  The  trial  court,  as  well  as  the  Gen- 
eral Term,  regarded  the  offer  as  nothing  more  than  that  of 
proof  of  some  particular  acts  of  lewdness.  But  it  was 
much  more.  It  was  an  offer  to  show  by  direct  evidence  not 
only  this,  but  that  the  complainant  was  a  common  prostitute 
and  in  the  habit  of  plying  her  vocation  at  the  place  where 
she  dwelt.  Whether  evidence  of  particular  acts  of  crimi- 
nality by  the  prosecutrix  is  competent,  is  a  question  upon 
which  the  authorities  differ,  but  one  not  necessary  to  deter- 
mine in  this  case.  In  The  People  v.  Abbot  (19  Wendell, 
192)  such  proof  was  held  to  be  admissible.  In  T7ie  People 
V.  Jackson  (3  Parker's  Cr.  Reports)  it  was  held  incom- 
petent. The  authorities  are  all  cited  and  ably  examined  in 
the  opinions  in  Xhese  cases  by  Co  wen,  J.,  in  the  former,  and 
by  S.  B.  Strong,  J.,  in  the  latter.  (See  also  Roscoe's 
Criminal  Evidence,  810.)  When  a  determination  of  this 
question  by  this  court  shall  be  necessary  to  a  disposition  of 
the  case  before  it,  it  will  be  considei*ed  and  decided. 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  ordered. 

All  concur. 

Judgment  reversed. 
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New  Yobk,  1860. 


CoNKEY  V.  The  People. 
« 

Gonkey  and  Harrington  were  indicted  for  rape.  The  indictment  stated  that  it 
was  found  by  twenty-four  grand  jurors.*  It  charged  in  first  count  rape 
against  both  ;  in  second  Conkej  with  rape,  and  Harrington  with  abetting' 
him  ^  in  third  both  with  assault  with  intent  to  commit  rape.  The  district 
attorney  was  allowed  to  proTe  under  objection  that  immediatelj  after  the 
offence  was  committed,  Conkey  overturned  the  stove,  broke  windows  and 
threw  articles  out  of  the  room. 

The  court  allowed  the  prosecution  to  prove  bj  the  prosecutrix  that  on  the  day 
of  the  rape  that  she  told  one  Edwards  of  the  crime,  and  she  added  "  I  did 
not  tell  him  all  that  was  done.  I  told  him  thej  had  abused  me."  On 
cross-examination  she  swore,  "  I  did  not  tell  Conkey  had  had  connection 
with  me.  I  told  him  the  rest  they  had  done.*'  The  prosecutrix's  husband 
was  allowed  to  testify:  "I  first  told  Mr.  Edwards  of  what  had  happened 
Sunday  morning.  I  did  not  tell  him  about  Conkey  getting  on  the  bed,  bat 
my  wife  did.  She  said  they  abused  her  so  she  could  not  help  about  patting 
up  the  stove."  Medbury,  for  defendant,  testified  :  "  I  think  I  know  how 
she  is  regarded  in  New  Berlin  by  some  of  the  people."  He  was  then  asked  : 
'*  From  the  speech  of  people,  is  her  character  good  or  bad  f*  The  question 
was  excluded.  He  further  swore,  **  I  don't  know  how  she  is  generally  re- 
garded in  the  community."  Cady  was  called  for  prosecution  who  swore, 
**  I  think  I  have  heard  enough  to  form  an  opinion  of  her  character.  In  my 
own  mind  her  character  is  good.  I  know  the  impression  of  the  community 
is,  her  character  is  good."  Nehemiah  Hill  first  swore  that  he  did  not  know 
that  he  had  the  means  of  knowing  about  her  character  for  chastity  but 
added,  "  I  think  I  am  prepared  to  judge,"  and  swore  that  he  considered  lier 
character  good.  The  verdict  of  the  jury  was,  **  That  they  find  the  prison- 
ers at  the  bar  guilty  of  the  offence  charged  in  the  indictment." 

Held,  that  the  evidence  of  the  conduct  of  the  prisoner,  Conkey,  immediately 
after  the  perpetration  of  the  offence,  was  properly  admitted.  It  character- 
ized the  whole  transaction,  showing  that  the  carnal  knowledge  which  was 
had  was  effected  under  violence  and  threats,  calculated  to  terrify  and  alarm 
the  prosecutrix  ;  the  whole  was  one  continuous  act. 

Hdd,  that  the  disclosure  made  by  the  prosecutrix  upon  the  first  opportunity  after 
the  commission  of  the  crime  of  rape,  and  the  apparent  state  of  mind  of  tiie 
party  suffering  from  the  injury,  are  always  regarded  as  very  material,  and  the 
forbearance  to  mention  for  a  considerable  length  of  time  the  circumstahces 
of  the  occurrence  is  a  reason  for  imputing  fabrication  to  the  accusation. 

Meldf  that  the  admission  of  the  testimony  of  the  husband  of  the  prosecutrix, 
that  his  wife  had  complained  the  next  morning  to  one  Edwards,  in  his 
presence,  of  the  manner  in  which  the  defendant  had  abased  her  was  not 
error. 
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Seld,  that  on  the  trial  of  a  person  charged  with  rape,  the  cliaracter  of  the  pros- 
ecatriz  for  chastity  may  he  impeached  bj  general  evidence  as  to  what  is 
generally  said  of  the  person  by  those  amoDg  whom  the  witness  dwells,  or 
with  whom  he  is  chiefly  conversant,  for  it  is  this  only  that  constitutes  gen- 
eral reputation  or  character. 

Seid,  that  where  a  general  verdict  of  gnilty  is  rendered,  upon  several  counts  in 
an  indictment,  relating  to  the  same  transaction,  the  practice  is  to  pass  judg- 
ment on  the  highest  grade  of  offence. 

Held,  that,  although  the  indictment  appears  upon  its  face  to  have  been  presented 
by  the  oaths  of  twenty-fcmr  grand  Jurymen,  notwithstanding  the  statute  pro- 
Tides  "  there  shall  not  be  more  than  Uoenty  three,  nor  less  than  sixteen  per- 
sons sworn  on  any  grand  jury,"  yet  as  aU  of  the  grand  jury  concurred  in 
the  finding  the  defendants  suffered  no  injustice  even  if  one  more  juryman 
was  added  to  the  statutory  number ;  beside,  as  the  defendants  did  not  make 
the  objection  at  the  Oyer,  it  is  too  late  to  set  up  the  objection  after  convic- 
tion and  sentence.  The  error  complained  of  does  not  amount  to  making  a 
nullity  of  the  indictment ;  it,  at  most,  is  an  irregularity,  not  capable  now 
of  avoiding  the  conviction. 

Rexford  &  KingsUy^  for  prisoners. 

-E  CountryTnariy  district  attorney,  for.  the  people. 

CiiERKE,  J.  The  evidence  of  the  conduct  of  the  prisoner, 
immediately  after  the  perpetration  of  the  ofifence,  was  prop- 
erly admitted.  It  characterized  the  whole  transaction, 
showing,  or  tending  to  show,  that  the  carnal  knowledge 
which  he  had  of  the  woman  was  effected  under  circum- 
stances of  violence  and  threats,  calculated  to  alarm  and  ter- 
rify her.    The  whole  was  one  continuous  act. 

Nothing  is  better  established  than  that  the  prosecutrix,  in 
trials  of  this  nature,  may  testify  as  to  what  she  did  or  said 
after  the  commission  of  the  offence.  In  the  language  of  Sir 
William  Evans,  2  Pothier  Ev.  289 : 

"Upon  accusations  for  rape,  where  the  forbearance  to 
mention  the  circumstances  for  a  considerable  length  of  time 
18,  in  itself,  a  reason  for  imputing  fabrication,  unless  re- 
pelled by  other  considerations,  the  disclosure  made  upon  the 
first  proper  opportunity  after  its  commission,  and  the  ap- 
parent state  of  mind  of  the  party  who  has  suffered  the  in- 
jury, are  always  regarded  as  very  material ;  and  the  evidence 
of  them  is  certainly  admitted  without  objection." 

Ordinarily,  doubtless,  what  a  witness  has  said  out  of  court 
cannot  be  received  to  fortify  his  testimony.  The  principal 
exception  is  stated  in  the  above  quotation. 
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Thomas  Scote,  the  husband  of  the  woman  on  whom  the 
offence  has  been  committed,  testified  that  he  first  told  Ed- 
wards the  next  morning,  relating  no  part  of  his  story  to 
Edwards,  and  then  corroborated  the  statement  of  his  wife, 
that  she  had  complained  to  Edwards  of  the  manner  in  which 
the  defendant  had  abused  her.  Considering  the  relation  he 
bore  to  the  prosecutrix ;  that  he  was  present  when  she  made 
the  disclosalre  to  Edwards ;  and  that  he  did  not  give  the  de- 
tails of  the  conversation  with  the  latter ;  his  evidence  on 
this  point  can  scarcely  be  within  the  rule  disallowing  proof 
of  declarations  made  by  a  witness  out  of  court,  in  corrobo- 
ration of  his  main  testimony  at  the  trial. 

Undoubtedly,  on  the  trial  of  a  person  charged  with  rape, 
the  character  of  the  prosecutrix  for  chastity  may  be 
impeached  by  general  evidence.  Medbury,  a  witness  called 
for  the  defendants,  testified  that  he  had  heard  three  or  four 
people  in  New  Berlin  speak  of  Mrs.  Scote's  character  for 
chastity,  but  did  not  pretend  to  know  anything  of  what  the 
people  in  her  neighborhood  said.  Cady,  a  witness  called 
on  behalf  of  the  people,  and  living  in  her  neighborhood, 
testified  that  he  had  heard  enough  to  form  an  opinion,  and 
he  knew  that  the  impression  of  the  community  was,  that  her 
character  was  good. 

The  witness  must  be  able  to  state  what  is  generally  said 
of  the  person  by  those  among  whom  he  (such  person)  dwells, 
or  with,  whom  he  is  chiefly  conversant,  for  it  is  this  only  that 
constitutes  general  reputation  or  character.  I  think,  there- 
fore, that  the  testimony  of  Medbury  was  properly  rejected, 
and  that  of  Cady  properly  admitted. 

Nehemiah  Hill,  living  in  the  neighborhood  of  Scote  and 
bis  wife,  first  said  that  he  did  not  know  that  he  had  the 
means  of  knowing  about  her  character  for  chastity,  but  soon 
after  added,  "I  think  I  am  prepared  to  judge,*'  and  con- 
cluded by  saying  that  he  thought  her  character  good.  The 
defendant's  counsel  did  not  cross  examine  him  relative  to 
the  grounds  upon  which,  after  first  hesitating,  he  stated  he 
was  prepared  to  testify.  We  are  not  to  presume  that  he 
was  not  prepared  to  judge,  from  being  convinced,  on  further 
consideration,  that  he  had  suflicient  knowledge  of  her  repu- 
tation among  her  neighbors. 
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The  jury,  at  the  trial  of  the  indictment,  found  the  follow- 
ing verdict :  **  That  they  find  the  prisoners  at  the  bar  guilty 
of  the  offence  charged  in  tJie  indictmenV*  The  charges  in 
the  indictment  are :  let.  Rape,  against  Conkey  and  Harring- 
ton.  2d.  Kape,  against  Conkey,  and  against  Harrington  for 
assisting  Conkey  in  committing  a  rape.  3d.  Assault  and 
battery,  against  both  Conkey  and  Harrington,  with  intent 
to  commit  rape. 

It  is  maintained  by  the  counsel  for  the  defendants  that 
the  jury  have  found  the  prisoners  guilty  of  every  one  of 
these  offences,  without  specifying  which ;  and,  therefore, 
that  the  verdict  is  fatally  defective. 

Although  this  is  not  the  usual  way  of  rendering  a  verdict 
in  criminal  cases,  I  can  discover  no  substantial  difference 
between  it  and  the  ordinary  verdict  of  guilty.  Like  the  or- 
dinary form,  it  responds  in  general  terms  to  the  indictment, 
and  this  constitutes  what  is  termed  a  general  verdict.  If  the 
nsnal  verdict  of  guilty  was  the  form  entered  in  this  case,  it 
wonld  not  be  pretended  that  the  jury  might  have  intended 
to  find  the  prisoners  guilty  of  the  mere  attempt  at  an  offence. 
When  a  general  verdict  of  guilty  is  rendered,  upon  several 
counts  in  an  indictment,  relating  to  the  same  transaction, 
the  practice  is  to  pass  judgment  on  the  highest  grade  of 
offence.  Whart.  Cr.  L.,  p.  1037,  §  3048 ;  Harmon  v.  Tlie 
Commonwealth^  12  Serg.  &  R.,  191.  The  verdict  is  to  have 
a  reasonable  intendment,  and  it  would  be  far  from  reason- 
able to  say,  if  the  jury  intended  to  declare  the  prisoners 
guilty  of  only  the  inferior  grade  of  the  offence  charged,  that 
they  have  not  said  so,  and  would  not  specifically  find  them 
guilty  of  it.  To  relieve  them  from  the  consequences  of  the 
higher  grade,  the  jury  would  unquestionably  liave  employed 
language  expressing  that  intention,  and  would  have  limited 
their  finding  to  the  inferior  grade. 

The  indictment  appears  on  its  face  to  have  been  presented 
by  the  oaths  of  twenty-four  good  and  lawful  men,  the  grand 
jury  of  the  county;  although  the  statute  provides  "there 
shall  not  be  more  than  twenty-three,  nor  less  than  sixteen 
persons  sworn  on  any  grand  jury."  No  indictment  can  be 
found  without  the  concurrence  of  at  least  twelve  grand 
jurors ;  thus  requiring  that  at  least  a  majority  of  the  twenty- 
three  should  unite  in  the  finding.     In  the  present  case,  not 
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only  twelve,  but  twenty-three  jurors,  summoned  as  grand 
jurors,  united  in  finding  the  indictment ;  the  only  error  com- 
mitted was  that  one  more  added  his  suffrage  to  that  of  the 
necessary  number.  The  defendants  suffered  no  injustice 
from  this ;  it  was  an  imperfection  in  a  matter  of  form,  which, 
did  not  tend  to  the  prejudice  of  the  defendants ;  there  was 
a  concurrence,  in  the  indictment, .  of  more  than  the  law  re- 
quires. 

At  all  events,  it  is  now  too  late  to  make  the  objection. 
The  counsel  for  the  defendants  neglected  to  make  it  before 
the  Court  of  Oyer  and  Terminer  ;  and  it  is  too  late  to  set  up 
the  objection  after  conviction  and  sentence.  Peoples.  Orif- 
fin,  2  Barb.,  427.  In  King  v.  Marsh,  1  Neville  &  P.,  187; 
6  Ad.  &  E.,  236 ;  6  Benn.  &  H.  Lead.  Cr.  Cas.,  317 ;  it  was 
held  that,  a  grand  jury  ought  not  to  consist  of  more  than 
twenty-three  persons.  Where  more  than  twenty-three  per- 
sons are  sworn  and  sit  upon  a  grand  jury,  and  a  bill  of 
indictment  is  found  by  them,  to  which  the  defendant  pleads 
and  is  tried,  and  found  guilty,  the  Court  of  King's  Bench 
will  not,  upon  motion,  quash  the  indictment.  If  more  than 
twenty- three  are  sworn  and  sit  upon  the  grand  jury,  the  de- 
fendant, in  an  indictment  found  by  them,  may,  if  that  fact 
appears  upon  the  caption  of  the  indictment,  bring  error  in 
law.  If  it  does  not  appear  there,  then  he  may  bring  error 
in  fact.  See  also  People  v.  King,  2  Cai.,  98.  The  error 
complained  of  does  not  amount  to  making  a  nullity  of  the 
indictment ;  it,  at  most,  is  an  irregularity,  not  capable  now 
of  avoiding  the  conviction. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Judgment  affirmed. 


BoYOE  V.  The  People.  63 


COUET  OF  APPEALS, 

Nbw  York,  1878. 


BoYCE  V.  The  People. 


memoranda. 


The  plaintiff  in  error  was  indicted,  under  the  act  making  seduc- 
tion a  crime  (Chap.  Ill, Laws  of  1848),  for  seduction  under  promise 
of  marriage.  The  promise,  as  sworn  to  by  the  prosecutrix,  was  a 
conditional  one  that  the  accused  would  marry  her  if  she  would  con- 
sent to  an  illicit  connection  with  him  ;  and  that,  relying  on  the 
promise,  she  consented.  Ifeld,  that  this  was  sufficient  to  bring  the 
case  within  the  statute,     (-ffenyon  v.  77ie  People,  26  N.  Y.,  203.) 

The  prosecutrix  also  testified  that  the  accused,  to  induce  her  to 
consent  to  his  proposal,  stated  in  substance,  that  he  never  would 
marry  a  girl  unless  he  was  satisfied  she  was  a  virgin,  which  he 
would  ascertain  only  by  her  assenting  to  his  proposition.  But  upon 
her  expressing  apprehension  that  he  would  leave  her  if  she  yielded 
to  him,  he  assured  her,  in  the  strongest  terms,  that  he  would  marry 
her.  The  prisoner's  counsel  asked  the  court  to  charge  in  substance, 
that  if  the  promise  to  marry  w^  not  an  existing  one,  but  an  in- 
choate proposition  depending  upon  the  result  of  illicit  intercourse 
as  furnishing  evidence  of  virtue  to  complete  the  mutuality  of  the 
contract,  the  ease  was  not  within  the  statute.  The  court  declined 
so  to  charge.  Ifeld  ( Churchy  Ch,  e7[,  and  BapaUOy  e/i,  dissenting), 
no  error,  as  there  was  no  just  foundation  in  the  evidence  to  claim 
that  the  promise  was  to  marry  only  in  case  the  accused  should  be 
satisfied  that  the  prosecutrix  was  a  virgin  ;  that  it  was  to  the  prom- 
ise and  not  to  any  test  of  virginity  that  she  gave  her  consent. 

The  time  of  the  alleged  seduction  was  February  5,  1871,  followed 
by  subsequent  intercourse  down  to  August,  of  the  same  year.  It 
was  proved,  without  objection,  that  the  prosecutrix  was  delivered 
of  a  child  February  10,  1872.  The  prosecution  disclaimed  any  reli- 
ance upon  this  fact  as  corroborating  the  evidence  of  the  prosecu- 
trix ;  the  court  held  the  evidence  immaterial 

The  prisoner's  counsel  offered  evidence  that  between  the  5th  of 
February  and  the  1st  of  May,  1871,  the  prosecutrix  had  carnal  con- 
nection with  another  man,  which  was  excluded.  Ifeld  ( Church,  Ch. 
J.y  and  RapaHOy  e/*.,  dissenting),  no  error ;  that  pregnancy  was  not 
essential  to  the  consummation  of  the  offence  charged  ;  that  the  evi- 
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dence  rejected  could  only  have  been  material  to  obviate  the  effect 
of  that  fact  as  corroborative  evidence,  and,  as  that  was  expressly  dis- 
avowed, the  rejection  was  proper.  Also,  that  the  rejection  could  be 
sustained  upon  the  ground  that  the  offer  was  not  limited  to  show 
any  illicit  intercourse  at  a  time  when  the  child  could  have  been  be- 
gotten, and  was  in  effect  simply  to  show  that  after  the  alleged  se- 
duction she  had  been  guilty  of  fornication  with  another  person, 
which  was  clearly  incompetent.  The  prisoner's  counsel  then  asked 
to  have  the  evidence,  as  to  the  birth  of  the  child,  stricken  out,  which 
was  denied.  Ileld^  no  error ;  that  as  it  was  received  without  objec- 
tion, and  the  right  to  use  it  in  support  of  the  charge  was  disclaimed, 
there  was  no  strict  right  to  have  it  formally  stricken  out. 

The  prisoner's  counsel  also  claimed  that  the  prosecutrix  was  not 
supported  by  other  evidence,  as  required  by  the  statute  Other  evi- 
dence was  given  that  she  was  alone  with  the  prisoner  at  the  time 
she  charged  the  offence  was  committed,  also  as  to  her  condition  and 
appearance  after  it,  as  to  his  attentions  and  familiarities,  and  as  to  his 
solicitude  during  her  sickness  immediately  following  the  alleged 
offence.  Hdd^  that  the  statute  did  not  require  direct  or  positive  cor- 
roborative evidence  as  to  any  of  the  material  facts,  but  rather  such 
evidence  as  has  been  ordinarily  required  in  corroboration  of  the  evi- 
dence of  an  accomplice  when  called  as  a  witness  against  his  confed- 
erates in  crime,  or  circumstances  usually  relied  upon  as  tending 
to  i)rove  the  material  facts,  and  which  from  the  nature  of  the  case 
are  susceptible  of  being  proved,  to  satisfy  the  jury  that  the  princi- 
j)al  witness  is  worthy  of  credit  ;  that,  from  the  peculiar  character  of 
the  offence,  circumstantial  evidence  only  can,  save  in  rare  instances, 
be  adduced,  other  than  from  the  parties  concerned,  and  to  require 
more  would  be  to  render  the  statute  mere  brutum  fulmen ;  and  that 
the  corroborative  evidence  was  sufficient  to  meet  the  requirements 
of  the  statute. 

It  was  also  claimed  by  the  prisoner's  counsel  that  the  charge  of 
the  court  was  an  appeal  to  the  passions  and  prejudices  of  the  jury, 
and  not  cool  and  dispassionate  as  it  should  be.  Held^  that  if  the 
claim  was  well  founded  it  could  not  avail  here ;  that,  if  no  legal 
error  was  committed  in  the  submission  of  the  cause,  the  judgment 
would  not  be  reversed,  and  that  legal  error  could  not  be  predicated 
upon  comments  of  the  court  upon  the  evidence. 

Nathaniel  C.  Moak,  for  the  plaintiff  in  error. 

Z  C,  Ormshyy  district  attorney,  for  the  defendants  in  error. 

AUe7i,  e/!,  reads  for  affirmance ;  all  concur,  except  Churchy  CK 
Xy  and  RapallOy  */.,  dissenting. 
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COUET  OF  APPEALS, 

New  York,  1874. 


HiGGiNS  V.  The  People. 

The  prisoner  was  indicted,  tried  and  convicted,  for  the  crime  of  rape. 

On  the  trial,  the  court  waa  asked  to  charge  "  If  the  jury  believe  the  prosecuting 
witness  did  not  make  prompt  disclosure  of  the  alleged  wrong  it  is  a  cir- 
cumstance against  her,  casting  a  great  discredit  on  her  testimony  and  tends 
strongly  to  disprove  the  truth  of  the  accusation."  The  court  so  refused  to 
charge  and  an  exception  was  taken. 

Hdd,  that  the  proposition,  although  quite  general  and  somewhat  vague,  is  sub- 
stantially correct.  The  request  had  no  pertinency  to  the  facts  of  the  case, 
as  there  were  no  grounds  for  saying  that  the  disclosure  was  not  sufficiently 
prompt.  The  rule  does  not  require  it  to  be  made  to  the  first  person  who 
happens  to  be  seen.  The  rule  is  founded  upon  the  laws  of  human  nature, 
which  induce  a  female  outraged  to  complain  at  the  first  opportunity,  and 
any  considerable  delay  on  the  part  of  a  prosecutrix  to  make  complaint  of 
the  outrage  constituting  the  crime  of  rape,  is  a  circumstance  of  more  or  less 
weig'ht,  depending  upon  the  other  surrounding  circumstances.  A  want  of 
suitable  opi>ortunity,  or  fear,  may  sometimes  excuse  or  justify  delay. 

William  F.  Howe^  for  the  prisoner. 
Benj,  K.  Phelps^  for  the  people. 

Church,  Ch.  J.  The  principal  point  is  upon  the  follow- 
ing request  to  charge : 

"If  the  jury  believe  the  prosecuting  witness  did  not  make 
prompt  disclosure  of  the  alleged  wrong,  it  is  a  circumstance 
against  her,  casting  a  great  discredit  on  her  testimony, 
and  tends  strongly  to  disprove  the  truth  of  the  accusation." 
This  proposition  is  doubtless  substantially  correct,  although 
it  is  quite  general  and  somewhat  vague.  Any  considerable 
delay  on  the  part  of  a  prosecutrix  to  make  complaint  of  the 
outrage  constituting  the  crime  of  rape,  is  a  circumstance  of 
more  or  less  weight,  depending  upon  the  other  surrounding 
circumstances.  There  may  be  many  reasons  why  a  failure 
to  make  immediate  or  instant  outcry  should  not  discredit 
the  witness.  A  want  of  suitable  opportunity,  or  fear,  may 
sometimes  excuse  or  justify  a  delay.  There  can  be  no  iron 
rule  on  the  subject.  The  law  expects  and  requires  that  it 
should  be  prompt,  but  there  is  and  can  be  no  particular 
time  specified.     The  rule  is  founded  upon  the  laws  of  human 
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nature,  which  induce  a  female  thus  outraged  to  complain  at 
the  first  opportunity.  Such  is  the  natural  impulse  of  an 
honest  female.  But  if  instead  of  doing  this  she  conceal 
the  injury  for  any  considerable  time,  it  naturally  excites 
suspicion  of  fraud,  and  tends  to  discredit  her. 

In  this  case  the  prosecutrix  was  an  entire  stranger  in  a 
great  city,  without  a  friend  or  acquaintance,  and,  if  her  evi- 
dence is  to  be  credited,  having  lost  her  baggage  she  was 
inveigled  into  a  basement  under  the  promise  of  recovering 
it,  and  there  ravished.  When  she  regained  the  street  she 
met  a  woman  who  asked  her  what  the  matter  was,  and  a 
policeman  who  took  her  to  the  station-house,  to  neither  of 
whom  did  she  state  the  real  nature  of  the  injury  which  had 
been  inflicted  upon  her ;  but  a  short  time  after  arriving  at 
the  station-house  she  did  state  the  facts  to  the  police  cap- 
tain, and  the  prisoner  was  arrested. 

The  request  as  to  a  prompt  disclosure  had  no  pertinency 
to  the  facts  of  the  case.  It  was  an  abstract  proposition, 
which,  if  entirely  accurate,  it  was  not  error  to  refuse.  There 
was  no  ground  for  saying  that  the  disclosure  was  not  suf- 
ficiently prompt.  The  rule  does  not  require  that  it  is  to  be 
made  to  the  first  person  who  happens  to  be  seen.  A  proper 
opportunity  must  be  presented.  Excited  and  frightened  as 
the  prosecutrix  is  shown  to  have  been,  it  was  natural  that 
she  should  refrain  from  making  any  disclosure  either  to  the 
woman,  or  even  to  the  policeman,  although  she  did  state 
enough  to  the  latter  to  induce  him  to  arrest  one  of  the  per- 
sons supposed  to  be  concerned.  The  police  captain  at  the 
station  testifies  that  she  was  very  much  excited  when  she 
arrived  there,  and  that  it  required  some  time  to  get  her  in  a 
condition  to  make  an  intelligible  statement,  and  that  she 
did  make  it  on  the  same  day  and  as  soon  as  she  was  in  a 
condition  to  do  so. 

We  think  that  the  facts  would  not  warrant  the  jury  in 
discrediting  the  witness  on  the  ground  of  a  want  of  prompt- 
ness in  making  the  disclosure. 

The  other  points  made  are  not  tenable,  and  are  fully 
answered  in  the  opinion  of  the  court  below. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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COUET  OP  APPEALS. 

Nbw  York,  1874. 


People  of  the  State  v.  Gates  et  al. 

The  defendants  were  appointed  Commissioners  of  Excise  of  the  city  of  Schenec- 
tady within  ten  days  after  the  passage  and  under  the  provisions  of  the  act 
of  1870,  chap.  175,  Laws  of  1870.  On  the  first  day  of  April,  1873.  Dom, 
McClyman  and  Palmer  were  appointed  commissioners  hy  the  mayor  alone. 
Defendants  claimed  that  such  appointments  were  invalid,  and  on  that  ac- 
coant  claimed  to  hold  over. 

Mdd,  that  the  rule  of  the  statute  is  for  the  mayor  to  appoint  in  all  the  cities, 
except  New  York  and  Brooklyn,  and  the  provision  for  the  subsequent  ap- 
pointments, was  intended  to  confer  the  power  upon  the  same  officers,  and 
the  language  should  be  construed  as  though  it  had  read,  the  same  officers 
shall  appoint  in  the  manner  above  described.  There  is  no  reasonable  doubt 
of  the  intent  of  the  legislature.  "  It  is  not  the  words  of  the  law,  but  the 
internal  sense  of  it,  that  makes  the  law  ;  the  letter  of  the  law  is  the  body, 
the  sense  and  reason  of  the  law  is  the  soul." 

Chfrch,  Ch.  J.  The  question  presented  is  whether  the 
plaintiffs  or  defendants  are  entitled  to  discharge  the  daties 
of  commissioners  of  excise  for  the  city  of  Schenectady  ;  and 
this  depends  npon  the  construction  of  section  2,  chapter  175 
of  the  Laws  of  1870,  entitled  ^'  An  act  regulating  the  sale  of 
intoxicating  liquors."  On  the  part  of  the  plaintiffs  it  is 
claimed  that  the  mayor,  in  the  first  instance,  and  at  the  end 
of  every  third  year  thereafter,  has  the  power  to  appoint  ex- 
cise commissioners  for  said  city,  without  the  co-operation  or 
joint  action  of  the  aldermen  as  a  board,  or  any  other  board 
or  officer ;  and  that,  having  received  such  appointment  from 
the  mayor  on  the  first  Monday  of  April,  1873,  they  are  en- 
titled to  enter  upon  the  duties  of  the  office. 

The  defendants  were  appointed  commissioners  of  excise 
for  said  city,  by  the  mayor,  within  ten  days  after  the  pas- 
sage of  the  act  of  1870,  as  therein  provided  and,  while  con- 
ceding that  the  mayor  alone  had  full  authority  to  make  the 
first  appointment  of  commissioners,  they  claim  that  subse- 
quent appointments  can  only  be  made  by  the  mayor  and 
board  of  aldermen,  as  provided  in  the  act  for  the  cities  of 
New  York  and  Brooklyn  ;  and  that,  until  the  new  appoint- 
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ment  is  made  in  that  manner,  they  are  entitled,  under  the 
provisions  of  the  act  to  hold  the  office. 

It  must  be  confessed  that  the  statute  is  not  as  explicit 
upon  the  point  in  question  as  it  should  be,  and  there  are 
plausible  reasons  for  an  honest  difference  of  opinion  as  to 
its  true  construction.  It  is  the  duty  of  courts,  by  the  ap- 
plication of  established  canons,  to  give  the  statute  a  reason- 
able construction,  and  one  which  will,  if  practicable,  carry 
out  the  real  intent  and  purpose  of  the  legislature.  The 
primary  source  of  light  is  the  language  employed  ;  and  the 
solution  of  the  question  will  be  facilitated  by  eliminating 
from  the  statute  everything  not  relating  to  the  subject  of 
the  appointment  of  these  officers  and  collating  its  provisions 
relating  thereto  ;  it  will  then  read  as  follows : 

"The  mayor  of  each  of  the  cities,  except  in  the  cities  of 
New  York  and  Brooklyn,  shall  appoint  the  commissioners 
of  excise  in  their  respective  cities,  within  ten  days  after  the 
passage  of  this  act,  but  in  the  cities  of  New  York  and  Brook- 
lyn the  mayor  shall  nominate  three  good  and  responsible 
citizens  to  the  board  of  aldermen  of  such  cities,  respectively, 
who  shall  confirm  or  reject  such  confirmation.  *  * 

On  the  first  Monday  in  April,  in  every  third  year  hereafter, 
the  mayor  and  board  of  aldermen  shall  proceed  to  appoint, 
in  the  manner  above  described,  persons  qualified  as  afore- 
said to  be  such  commissioners  of  excise,  in  their  respective 
cities  for  the  next  three  years,"  etc. 

The  statute  declares  that  appointments  after  the  first,  are 
to  be  made  by  the  mayor  and  board  of  aldermen  "^7^  the 
manner  above  described^  The  only  mode  before  described 
for  the  appointment  by  the  mayor  and  board  of  aldermen 
was  expressly  confined  to  the  cities  of  New  York  and 
Brooklyn  ;  and  if  the  word  "  manner  "  refers  to  that  act  as 
claimed  by  the  counsel  for  the  defendants,  it  might  be 
inferred  that  the  limitation  would  also  restrict  such  appoint- 
ments to  those  two  cities  ;  and  if  so  there  would  be  no  ex- 
press power  to  make  appointments,  after  the  first,  in  any  of 
the  cities  of  the  State  except  in  New  York  and  Brooklyn. 
There  are  no  words  expressly  extending  the  provision  for 
subsequent  appointments  to  all  the  cities  of  the  State,  and 
construing  the  words  ''mayor  and  aldermen"  to  signify  the 
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same  as  when  first  used,  and  the  word  "manner"  to  the 
mode  of  appointment  in  New  York  and  Brooklyn  alone,  ' 
the  implication  is  not  destitute  of  force  that  no  other  subse- 
quent appointments  were  provided  for.  This  would  be  car- 
rying the  defendant's  construction  of  the  act  to  a  point 
which  would  defeat  it ;  because  it  is  manifest  from  various 
provisions  of  the  act,  that  the  legislature  intended  to  pro- 
vide for  all  cities  in  the  State.  Aside  from  this  I  am  unable 
to  concur  with  the  counsel  for  the  defendants  in  his  con- 
struction of  the  language  of  the  act.  The  first  appointment 
is  to  be  made  by  the  mayor  in  all  the  cities  of  the  State  ex- 
cept New  York  and  Brooklyn  ;  and  in  those  by  the  mayor 
and  board  of  aldermen.  The  provision  for  the  subsequent 
appointments,  it  is  evident,  was  intended  to  confer  the 
power  upon  the  same  oflScers,  and  the  language  should  be 
construed  as  though  it  had  read,  the  same  officers  shall  ap- 
point in  the  manner  above  described.  This  last  clause  is  to 
be  applied  distributively  to  each  mode  and  not  restricted  to 
one ;  and  especially  should  it  not  be  applied  to  the  excep- 
tional portion  of  the  manner  prescribed.  The  rule  of  the 
statute  is  for  the  mayor  to  appoint  in  all  the  cities,  and  the 
exception  applies  only  to  New  York  and  Brooklyn ;  and  we 
cannot  suppose,  in  referring  to  it  generally,  that  the  intent 
was  to  confine  it  to  the  exception. 

Stress  was  laid  on  the  singular  number  being  used,  as  evi- 
dence of  an  intention  to  confine  the  subsequent  appoint- 
ments to  one  only  of  the  modes  before  described.  So  the 
words  "the  mayor  and  aldermen,"  "shall  appoint,"  etc. 
Strict  grammatical  rules  should  not  prevail  over  the  mani- 
fest sense  of  the  language.  In  this  statute  the  words  "  mayor 
and  aldermen  "  are  expressly  applied  to  more  than  one  city ; 
and  it  is  evident  that  strictness  was  not  observed  in  this  re- 
spect. But  the  word  "manner"  has  a  larger  signification. 
The  statute  provides  the  manner  of  appointing  excise  com- 
missioners in  all  the  cities  of  the  State ;  and  although  dif- 
ferent modes  of  appointment  are  prescribed  for  different 
cities,  yet  the  word  "manner"  when  used  to  denote  the 
scheme  of  the  statute,  should  be  regarded  as  including  all 
the  regulations  on  the  subject  for  all  the  cities.  The  subse- 
quent words  "in  their  respective  cities,"  are  significant  of 
the  intent  here  indicated.     It  is  admissible  to  read  these 
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words  in  connection  with  the  words  "  in  the  manner  above 
described,"  and  regard  the  intervening  words  parentheti- 
cally. A  slight  change  of  punctuation  would  require 
such  a  reading,  and  the  connection  is  more  consonant  with 
accurate  expression  than  a  connection  with  the  words  imme- 
diately preceding.  The  statute  would  then  read:  "The 
mayor  and  board  of  aldermen  *  *  *  shall  appoint  in 
the  manner  above  described  in  their  respective  cities,"  etc. 
This  would  clearly  refer  to  the  two  modes  of  appointm»-nt 
before  described  by  the  different  officers  specified.  There 
are  other  considerations  having  a  legitimate  bearing  con- 
firmatory of  this  construction.  No  reason  is  perceived  for  a 
change  in  the  first  and  subsequent  mode  of  appointmeiit 
The  counsel  for  the  defendants  suggested  that  the  power 
was  vested  in  the  mayors  alone  at  first,  so  as  to  insure  aa 
early  appointment,  but  the  act  provides  for  the  continuance 
of  the  old  officers  until  an  appointment  is  made  according  to 
the  statute  ;  and  if  a  difference  was  intended  in  respect  to 
all  the  other  cities  of  the  State,  there  is  no  I'eason  why  the 
same  difference  should  not  have  been  extended  to  New  York 
and  Brooklyn. 

Another  controlling  consideration  is,  that  there  ia  no 
*'  board  of  aldermen"  in  any  city  of  the  State  except  in  New 
York  and  Brooklyn.  There  are  officers  in  other  cities  called 
aldermen,  but  they  never  sit  as  a  "board  of  aldermen." 
When  acting  as  a  board,  whether  in  conjunction  with  other 
officers,  as  in  some  of  the  cities,  or  by  themselves,  they  are 
known  and  recognized  as  the  common  council,  and  in  no 
case  as  a  board  of  aldermen.  It  must  be  presumed  that  the 
legislature  knew  this ;  and  it  cannot  be  supposed  that  they 
would  vest  a  power  of  so  much  importance  upon  a  body 
which  had  and  could  have  no  recognized  legal  existence.  It 
was  suggested  in  answer  to  this,  that  this  language  should 
be  construed  to  apply  to  these  officers  when  acting  together, 
and  that  the  word  "board"  was  used  in  its  common  accep- 
tation. In  many  of  the  cities  of  the  State,  the  aldermen  can 
exercise  no  powers  as  a  body,  under  any  name,  but  are  au- 
thorized to  act  as  a  local  governing  power  only  when  asso- 
ciated with  other  officers,  as  the  mayor  and  recorder. 

It  would  require  the  plainest  language  to  justify  the  in- 
ference that  the  legislature  intended  to  confer  this  single 
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power  upon  the  aldermen  of  a  city,  independent  of  the  legal 
organization  with  which  they  are  connected.  It  is  a  general 
rule  that  when  a  word  has  been  used  in  a  certain  sense  in 
one  part  of  a  statute,  it  is  to  receive  the  same  meaning  when 
used  in  other  parts,  unless  a  different  meaning  is  in  some 
way  indicated. 

It  is  also  argued  that  the  legislature  did  not  mean  a  le- 
gally recognized  body  by  the  term  ^' board,"  because  in  the 
first  section  of  the  act,  a  ''board  of  trustees"  of  an  incorpo- 
rated village  is  mentioned,  while  the  statutes  providing  for 
incorporated  villages  do  not  ufee  the  word  "board,"  but 
simply  *'  the  trustees."  I  have  not  examined  the  statutes, 
but  if  this  is  so,  the  material  distinction  exists,  that  trustees 
of  villages,  when  acting  together  as  such,  are  the  local  gov- 
erning body,  and  are  properly,  when  so  acting,  called  a 
board,  while  aldermen  in  many  of  the  cities  have  no  power 
or  authority  to  act  as  a  body;  and  it  is.  unreasonable  to  in- 
fer that  the  legislature  intended  to  organize  them  into  a 
board,  or  body,  for  the  exercise  of  this  single  power. 

We  think  there  is  no  reasonable  doubt  of  the  intent 
of  the  legislature ;  and  while  the  language  is  not  fortu- 
nate, no  rule  of  law  is  violated  in  construing  the,  statute 
according  to  that  intent.  "It  is  not  the  words  of  the  law, 
but  the  internal  sense  of  it,  that  makes  the  law ;  the  letter 
of  the  law  is  the  body,  the  sense  and  reason  of  the  law  is  the 
BouL" 

The  judgment  must  be  affirmed,  but  by  stipulation,  with- 
out costs. 

All  concur. 

Judgment  affirmed. 
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COCET  OF  APPEALS, 

Nbw  York,  1874. 


Wenzler  V.  The  People. 

The  prisoner  was  convicted  of  petit  larceny,  by  the  Court  of  Special  Sessions 
of  the  Peace  in  and  for  the  county  of  New  York.  The  court  of  special 
sessions  was  held  by  three  persons  appointed  police  justices  under  the  pro- 
visions of  the  act,  chap.  538,  Laws  of  1873. 

It  is  insisted  by  the  counsel  for  the  prisoner  that  the  appointment  of  police 
justices  is  provided  for  in  art.  6,  §  18,  of  the  State  Constitution,  adopted  in 
1870,  in  the  words  :  **  Justices  of  the  peace  and  District  Court  justices  shaU 
be  elected  in  the  different  cities  of  this  State,  in  such  manner,  and  with 
such  powers,  and  for  such  terms,  respectively,  as  shall  be  prescribed  by 
law." 

ffM,  that  among  the  principles  to  be  applied  in  the  construction  of  constitu- 
tions is  the  principle,  that  the  makers  of  such  instruments  and  the  people 
who  have  adopted  them  must  be  deemed  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they  said. 

Hddf  that,  applying  this  principle,  there  is  nothing  in  the  subject-matter  or  the 
context  either  to  require  or  to  warrant  the  court  from  departing  from  the 
plain  sense  and  import  of  the  terms  used.  By  justices  of  the  peace  .were 
not  meant  officers  having  part  only  of  the  authority  of  justices  of  the 
peace  —  that  is,  their  civil  jurisdiction  only,  but  it  included  their  criminal 
jurisdiction  as  well. 

Held,  that  police  justices  in  the  city  of  New  York  are  not  included  by  the 
terms  justices  of  the  peace  in  cities,  as  used  in  the  section  of  the  Constitu- 
tion in  question,  but  that  those  officers  may  rightfully  be  appointed,  as  pro- 
vided in  the  act  of  1873. 

Jleldf  that  the  title  of  the  act  in  question  expresses  that  the  bill  is  a  local  one 
and  that  it  does  not  embrace  more  than  one  subject ;  and  that  all  of  the 
provisions  of  the  statute  relates  to  the  same  subject,  and  aU  are  essential  to 
work  out  the  legitimate  purpose  of  the  law  —  the  securing  better  adminis- 
tration in  the  courts  mentioned  in  the  act. 

Elbridge  T.  Oerry^  for  the  prisoner. 
D.  B.  Eaton^  for  the  people. 

Johnson,  J.  The  judgment  of  the  Supreme  Court  in  this 
cause  cannot  be  afiSrmed,  save  upon  the  basis  of  the  consti- 
tutionality of  the  act  of  the  legislature,  entitled,  '*  An  act 
to  secure  better  administration  in  the  police  courts  of  the 
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city  of  New  York,"  and  being  chapter  538,  of  the  Laws  of 
1873. 

The  act  is  assailed  upon  two  grounds,  of  which,  one 
relates  to  the  extent  of  the  legislative  authority,  and  the 
other,  to  the  form  of  its  attempted  exercise.  To  maintain 
the  first  of  these  grounds,  it  is  insisted,  by  the  plaintiff  in 
error,  that  the  constitutional  provision  adopted  in  1870  (art. 
6,  §  18),  in  these  words:  "Justices  of  the  peace  and  District 
Court  justices  shall  be  elected  in  the  different  cities  of  this 
State,  in  such  manner,  and  with  such  powers,  and  for  such 
terms,  respectively,  as  shall  be  prescribed  by  law ;"  includes 
the  officers  styled  police  justices,  whose  appointment  is  pro- 
vided for  by  the  act  in  question. 

To  maintain  the  second  ground,  it  is  insisted  that  the  act 
in  question  is  in  violation  of  article  3,  section  16  of  the  Con- 
stitution, which  provides,  that  "No  private  or  local  bill 
which  may  be  passed  by  the  legislature,  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the 
tiUe." 

If  neither  of  these  grounds  suffices  to  establish  the  un- 
constitutionality of  the  act  in  question,  then  the  judgment 
must  be  affirmed. 

The  first  of  the  questions  presented  has  been  discussed  at 
great  length,  and  with  infinite  research,  and  much  ability, 
carrying  the  inquiry  as  to  the  history  of  the  office  of  justice 
of  the  peace,  and  as  to  its  nature  and  functions,  back  to  the 
period  of  its  origin  in  England  about  the  middle  of  the 
fourteenth  century.  Interesting  as  such  inquiries  are,  we 
are  inclined  to  think  that  the  meaning  of  the  language  em- 
ployed by  the  people  of  this  State  in  1869,  to  express  their 
will  in  respect  to  their  judicial  system,  does  not  demand  of 
us  to  follow  this  line  of  examination. 

The  frequent  occasions  which  the  courts  of  this  country 
have  had  to  ascertain  the  meaning  of  the  numerous  written 
constitutions  which  have  existed,  and  yet  exist,  within  the 
United  States,  have  made  familiar  the  principles  of  exposi- 
tion applicable  to  those  instruments.  Among  these  prin- 
ciples, the  most  obvious  is,  that  the  makers  of  such 
instruments  and  the  people  who  have  adopted  them  must 
be  deemed  to  have  employed  words  in  their  natural  sense, 
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and  to  have  intended  what  they  said.  {Oibbons  v.  Ogden^ 
9  Wheat.,  188.) 

Applying  this  principle  to  the  clause  in  question,  we  find 
that  justices  of  the  peace  and  District  Court  justices  are  to 
be  elected  in  the  different  cities  of  the  State,  but  we  are  not 
furnished  with  any  definition  of  the  terms  employed.  An 
officer  named  justice  of  the  peace  has  existed  in  the  State 
quite  from  the  beginning  of  the  State  government.  This 
officer  has  always  been  known  by  that  legal  designation, 
and  was  instituted  by  that  title.  Justice  of  the  peace  has 
always  been  as  distinctive  a  title  of  an  office  as  the  title  of 
jusiice  of  the  Supreme  Court.  It  is  not  descriptive  of  func- 
tion, but  the  name  of  a  particular  office.  It  is  like  the 
name  with  which  it  is  coupled  in  this  same  clause;  ''Dis- 
trict Court  justices."  These  latter  are  also  named  by  their 
title,  and  not  designated  by  a  description  of  their  functions. 
This  is  made  still  clearer  by  the  latter  part  of  the  same 
clause,  which  directs  that  the  powers  of  each,  and  their 
terms  of  office,  shall  be  such  as  shall  be  prescribed  by  law, 
which,  of  course,  leaves  their  functions  to  be  defined  and 
limited  at  the  will  and  in  the  discretion  of  the  legislature. 
The  meaning  is  made  still  plainer,  both  by  the  clause  which 
precedes,  and  by  that  which  follows.  This  is  the  following 
clause : 

"All  other  judicial  officers  in  cities  *  «  «  shall 
be  chosen  by  the  electors  of  cities,  or  appointed  by  some 
local  authorities  thereof." 

It  describes  a  class  of  local  judicial  officers,  and  classifies 
them,  not  by  their  functions,  but  by  their  locality. 

The  preceding  clause  declares  that:  ''Justices  of  the 
peace  and  judges  or  justices  of  inferior  courts  not  of  record^ 
and  their  clerks,  may  be  removed,"  in  a  specified  manner. 

In  this  clause  we  have  one  set  of  officers  designated  by 
their  specific  title,  and  a  grouping  of  (it  may  be)  many 
others  under  a  descriptive  designation,  and  not  a  title  of 
office,  as  judges  or  justices  of  inferior  courts  not  of  record. 
All  these  considerations  point  to  the  conclusion  that  the 
terms  "justices  of  the  peace,"  as  used  in  the  Constitution, 
are  to  be  referred  to  an  officer  known  by  that  title  in  law. 

At  the  time  this  article  was  adopted,  there  were,  so  far  as 
weare  advised,  no  officers  entitled  "District  Court  justices," 
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except  in  the  city  of  New  York,  and  in  that  city  there  were 
no  officers  entitled  "jastices  of  the  peace,"  though  in  some 
other  cities  officers  of  that  title  existed  by  law.  The  clause 
in  question  is  not  to  be  construed  as  requiring  such  officers 
to  be  created  in  every  city,  but  only  as  providing  in  respect 
to  them  where  they  did  then  exist,  or  might  afterwards  be 
established. 

The  office  of  police  justice  had  existed  in  the  city  of  New 
York  for  many  years  anterior  to  the  adoption  of  the  con- 
stitutional provision  in  question.  Under  that  name  it  was 
established  in  1848  (chap.  153  of  the  Laws  of  1848),  and  six 
were  to  be  elected,  one  in  each  of  the  districts  hereafter 
mentioned.  The  police  justices  succeeded  by  that  statute 
to  the  power  and  jurisdiction  which  had  previously  been 
vested  in  officers  entitled  special  justices  for  preserving  the 
I)eace  in  the  city  of  New  York,  and  their  jurisdiction  was 
exclusively  criminal.  By  the  same  act  there  was  established 
in  the  city  of  New  York,  in  each  of  the  six  judicial  districts 
into  which,  by  the  act,  the  city  was  divided,  a  court  ''  to  be 
called  the  Justices'  Court  of  the  city  of  New  York ;"  and 
in  each  district  there  was  to  be  elected  a  justice,  to  hold  the 
court  in  said  district.  These  Justices'  Courts,  and  the  jus- 
tices thus  elected,  succeeded  to  the  jurisdiction  which  had 
belonged  to  officers  known  as  the  assistant  justices  of  the 
city  of  New  York,  and  to  the  courts  known  by  the  name  of 
the  Assistant  Justices'  Courts,  which  courts  and  justice's 
were  by  the  said  act  abolished.  The  functions  and  jurisdic- 
tion of  these  officers  were  civil  entirely.  The  name  of  these 
civil  courts  was  again  changed  by  another  act  of  the  same 
year  (chap.  276  of  the  Laws  of  1848),  to  that  of  ''The 
Assistant  Justices'  Courts  in  the  city  of  New  York,"  and 
subsequently  by  a  law  of  1852  (chap.  324),  the  name  was 
again  changed  to  that  of  District  Courts,  by  which  name 
they  are  mentioned  in  the  constitutional  amendment  in 
question. 

Now,  the  office  of  justice  of  the  peace  in  the  State  of  New 
York  has  always  been  possessed  of  two  jurisdictions :  the 
one  civil,  extending  to  specified  actions  and  limited  amounts  ; 
the  other  criminal,  conferred  by  statutes  naming  them  among 
other  officers  empowered  to  preserve  the  peace  and  to  enter- 
tain criminal  complaints. 
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At  its  origin,  in  the  Colony  of  New  York,  under  the  Eng- 
lish government,  the  criminal  jarisdiction  was  the  princi- 
pal and  perhaps  exclusive  function  of  the  justices  of  the 
peace ;  but  at  an  early  day  in  the  Colony,  civil  jurisdiction 
was  coAferred  ;  and  always,  under  the  government  of  this 
State,  the  civil  jurisdiction  has  been  the  most  important  fea- 
ture of  the  office,  though  the  union  of  both  in  the  same 
officer  has  for  many  years  been  the  rule  and  the  distinguish- 
ing characteristic  of  the  office.  Thus  has  it  been  known  to 
the  statute  law  and  to  popular  usage.  The  Revised  Statutes 
discriminate  between  the  justices  of  the  Marine  Court  of  the 
city  of  New  York,  the  assistant  justices  of  that  city,  the 
justices  of  the  Justices'  Court  in  the  city  of  Albany,  the  jus- 
tices of  the  Justices'  Court  of  the  city  of  Hudson,  and  jus- 
tices of  the  peace.  (2  R.  S.,  224,  225 ;  and  267,  §  231.)  The 
Code  of  Procedure,  sections  52  to  68  inclusive,  preserves  the 
same  distinction. 

No  confusion  of  terms,  no  interchangeable  use  of  namea 
in  respect  to  these  officers,  has  ever  prevailed.  The  justice 
of  the  peace  has  been  a  definite  legal  entity,  and  has  not 
been  confounded  with  police  justices  nor  district  justices 
nor  assistant  justices.  Each  has  been  referred  to  in  legisla- 
tion by  the  appropriate  title,  and  the  name  of  neither  has 
been  used  to  designate  the  other. 

Under  these  circumstances  I  see  no  reason  to  think  that 
the  provision  of  the  Constitution  was  intended  to  mean  any- 
thing different  from  what  it  says.  It  has  employed  the 
definite  and  certain  names  of  particular  and  existing  offices, 
justices  of  the  peace  and  District  Court  justices;  and  there 
is  nothing  in  the  subject-matter  or  the  context  either  to  re- 
quire or  to  warrant  us  in  departing  from  the  plain  sense  and 
import  of  the  terms  used.  And  more,  the  argument  is 
strong  that  by  justices  of  the  peace  were  not  meant  officers 
who  have  part  only  of  the  authority  of  justices,  inasmuch  as 
District  Court  justices  have  their  civil  jurisdiction,  and 
would  have  been  included  under  the  designation  of  justices 
of  the  peace  if  those  terms  bore  the  sense  contended  for  by 
the  plaintiff  in  error. 

It  is  suggested  that  the  construction  thus  far  upheld  in 
the  judgment  appealed  from  is  an  evasion  of  the  Constitu- 
tion, and  cases  are  referred  to  in  which  it  is  said  that  the 
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coarts  will  look  at  the  substanoe  of  an  office  named  in  the 
Constitution,  and  will  not  allow  its  provisions  as  to  the  mode 
of  filling  the  office  to  be  defeated  by  giving  it  a  new  name. 
The  principle  is  both  sound  and  salutary,  but  it  has  no  ap- 
plication to  the  case  before  us.  Its  legitimate  application  is 
to  cases  where  the  legislature  confers  upon  an  office  newly 
created,  a  new  name,  coupled  with  duties  belonging  to  an 
office  in  existence,  and  provided  for  by  constitutional  re- 
quirements ;  for  instance,  an  act  creating  a  marshal  of  a 
county,  to  be  appointed  by  the  governor  and  senate,  and  to 
perform  the  duties  theretofore  performed  by  the  sheriff.  Such 
an  act  would  be  an  evasion  of  the  Constitution,  and  it  would 
be  rightly  held  that  the  office  remained  unchanged  save  in 
name,  and  could  only  be  filled  as  the  sheriff's  office  is  re- 
quired to  be  by  the  Constitution.  Of  this  class  of  cases 
The  People  ex  rel.  Bolton  v.  Albertson  (55  N.  Y.,  50)  is  an 
example ;  and  many  others  might  be  referred  to,  but  they 
all  rest  on  the  same  principle.  To  carry  out  this  principle, 
a  constitutional  provision  will  be  construed  largely,  so  as  to 
include  all  legislative  acts  within  the  mischief  intended  to  be 
prevented.  But  neither  these  cases  nor  the  principle^ 
involved  have  any  application  to  a  case  like  the  present. 
Here,  police  justices  existed  when  the  constitutional  provision 
was  framed,  and  then  had  the  same  substantial  powers  as 
now.  All  legislation  designated  them  as  police  justices  and 
not  as  justices  of  the  peace.  The  Constitution  speaks  of 
justices  of  the  peace  and  not  of  police  justices.  How  is  it 
possible  to  talk  of  evasion  ?  If  we  should  construe  justices 
of  the  peace  to  mean  police  justices  we  should  attribute  to 
the  convention  and  the  people  the  vice  of  saying  what  they 
did  not  mean,  and  introduce  a  new  and  dangerous  principle 
of  construction.  If  there  had  been  justices  of  the  peace  in 
New  York,  exercising  the  functions  of  these  police  justices, 
when  the  amended  judiciary  article  was  adopted,  and  if  po- 
lice justices  had  not  then  been  existing  officers,  and  the  legis- 
lature had  afterward  created  the  office  of  police  justice  and 
altered  the  mode  of  selection,  that  would  have  been  an  eva- 
sion. {People  V.  McKinney^  52  N.  Y.,  374.)  But  the  whole 
foundation  is  wanting,  and  such  a  superstructure  rests  on 
nothing. 
The  case  of  Clark  v.  The  People  (26  Wend.,  599)  does  not 
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conflict  with  the  views  stated.  The  statute  there  in  question 
authorized  the  common  council  of  Rochester  to  appoint  a 
Justice  of  the  peace,  and  the  court  held  that  all  justices  of 
the  peace  were  excepted  from  the  requirements  of  the  Con- 
stitution then  in  force,  that  judicial  officers  (other  than  such 
justices)  should  be  appointed  by  the  governor  and  senate. 
Some  things  were  said  by  some  of  the  senators  who  gave 
opinioos,  showing  that  they  thought  all  the  varieties  of  jus- 
tices in  New  York  city  were  justices  of  the  peace.  But  the 
judgment  does  not  involve  that  position,  and  the  whole 
course  of  legislation  is  hostile  to  it.  I  do  not  advert  to  the 
argument  from  what  passed  in  debate  in  the  convention, 
though,  in  my  opinion,  it  favors  the  conclusion  I  come  to. 
Such  arguments,  at  best,  are  inconclusive,  for  they  only 
show  the  opinions  of  the  speakers ;  others  may  have  pro- 
ceeded on  quite  different  grounds.  As  was  well  said,  on 
the  argument  of  this  case,  the  distinguished  gentlemen 
whose  utterances  in  debate  were  invoked  upon  this  question 
had  power  neither  to  settle  a  construction  or  make  a  com- 
promise in  respect  to  the  language  of  the  Constitution.  It 
,was  adopted  by  the  people,  and  the  construction  ought  to 
be  made  upon  its  language  alone,  if  possible. 

We  are  of  opinion,  therefore,  that  police  justices  in  the 
city  of  New  York  are  not  included  by  the  terms  justices  of 
the  peace  in  cities,  as  used  in  the  section  of  the  Constitution 
in  question,  but  that  those  officers  may  rightfully  be  ap- 
pointed, as  provided  in  the  act  of  1873. 

The  next  question  depends  upon  the  effect  and  applica- 
bility of  article  3,  section  16  of  the  Constitution,  which 
declares  th^t  * '  No  private  or  local  bill  which  may  be  passed 
by  the  legislature  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title."  The  title  of  the  act  in 
question  is,  *' An  act  to  secure  better  administration  in  the 
police  courts  of  the  city  of  New  York."  The  act  is,  there- 
fore, unquestionably  a  local  act,  relating  as  it  does,  both  by 
its  title  and  all  its  provisions,  to  the  city  of  New  York. 
Although  public  and  not  private,  in  all  its  provisions,  the 
requirement  of  the  Constitution  is,  that  it  shall  embrace 
only  one  subject,  and  that  this  single  subject  shall  be  ex- 
pressed in  its  title.  The  title  obviously  expresses  but  one 
subject,  and  that  is  the  securing  of  better  administration  in 
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the  conrts  named.  Now  every  provision  of  law  which  legis- 
lative wisdom  may  regard  as  conducive  to  the  securing  of 
better  administration  in  these  courts  may  legitimately  be 
put  in  this  act.  For  otherwise  we  must  say  that  the  legis- 
latnre  is  precluded  from  securing  by  a  single  law  an  object 
obviously  of  the  first  importance  in  the  local  administration 
of  justice  in  the  criminal  courts  of  New  York.  For  if  pro- 
visions of  the  act,  no  matter  how  diverse,  have  a  tendency 
to  produce  better  administration,  then,  unless  they  may  be 
embraced  in  a  title  sufficiently  general  to  include  them  all, 
they  cannot  be  enacted  at  all  in  a  single  law.  If  they  make 
two  subjects  they  cannot  be  united.  It  is  only  by  regard- 
ing them  as  part  of  a  single  scheme,  and  each  part  as  of 
equal  necessity,  and  by  adopting  a  title  sufficiently  general, 
that  the  whole  project  of  local  legislation  can  be  combined 
into  a  single  law.  Now,  upon  examining  the  provisions  of 
the  act  in  question,  it  is  entirely  obvious  that  every  part  of 
it  is  within  the  legislative  power.  Its  enactments,  in  sub- 
stance, are  not  a  usurpation  on  the  part  of  the  legislature. 
They  may  be  distasteful  and  may  be  thought  unwise,  but 
they  are  legislative  in  character.  Nor  do  I  see  any  ground 
to  say  that  each  provision  may  not  be  of  that  character  and 
bear  that  relation  to  every  other,  that  a  legislature  proceed- 
ing on  just  and  public  grounds  may  have  thought  it  unwise 
that  any  one  provision  should  become  the  law,  unless  each 
of  the  others  also  became  the  law.  In  that  case  all  relate  to 
the  same  subject,  for  all  are  essential  to  work  out  the  legiti- 
mate purpose  of  the  law  —  the  securing  better  administra- 
tion in  the  courts  mentioned.  Of  this  character  are  the 
provisions  substituting  new  officers  for  the  old,  and  pre- 
scribing the  duties  of  these  officers  as  well  in  the  Police 
Courts  as  in  connection  with  the  Court  of  Sessions,  of  which 
the  former  officers  were  also  members,  and  which  are  the 
necessary  changes  to  preserve  the  harmony  of  the  scheme  of 
legislation  and  to  carry  out  in  the  needful  detail  the  changes 
introduced  by  the  act  under  consideration.  Surely  no  such 
construction  can  properly  be  put  upon  the  constitutional 
provision  in  question  as  to  require  a  single  scheme  of  legis- 
lation to  be  broken  up  into  a  series  of  acts,  each  of  which, 
without  the  others,  would  be  regarded  as  undesirable  and 
ineffectual  to  accomplish  the  proposed  object.     Such  a  con- 
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structioQ  woald  make  of  the  provision  in  qnestion  not  a 
guard  against  fraudulent,  but  an  obstacle  and  embarrass- 
ment to  good  legislation.  It  ought  not,  as  matter  of  princi- 
ple, to  receive  such  a  construction,  and  none  of  the  cases 
require  it.  Thus  in  Sullivan  v.  The  Mayor  (63  N.  Y.,  662), 
the  act  involved  was  entitled,  *'An  act  to  make  provision 
for  the  government  of  the  city  of  !New  York."  It  levied 
taxes  for  a  great  variety  of  purposes,  authorized  bonds  of 
various  kinds  for  various  purposes,  provided  for  charities, 
and  for  schools  educating  children  gratuitously,  and  pro- 
hibited the  common  council  from  creating  any  new  office  or 
increasing  salaries  except  as  authorized  by  acts  of  the  legis- 
lature. All  these  provisions  were  deemed,  as  being  parts  of 
one  scheme,  to  form  only  one  subject,  and  to  be  expressed 
in  the  title.  So  it  was  held  in  the  Matter  of  Volkening  (62 
N.  Y.,  650),  in  respect  to  "An  act  relative  to  contracts  by 
the  mayor,  etc.,  of  the  city  of  New  York."  The  act,  in  the 
first  place,  regulated  contracts  on  behalf  of  the  city  by  re- 
quiring them  to  be  let  to  the  lowest  bidder.  It  then  pro- 
vided that  the  power  to  revise  and  correct  assessment  lists, 
before  vested  in  the  common  council,  should  thereafter  be 
vested  in  the  comptroller,  corporation  counsel  and  recorder 
of  the  city.  These  provisions  were  nevertheless  held  to  re- 
late to  a  single  subject,  and  that,  the  subject  expressed  in 
the  title.  These  cases  were  deemed  by  the  court  so  clear  in 
the  light  of  previous  discussion,  that  the  judgments  them- 
selves were  deemed  their  own  sufficient  vindication.  The 
previous  judgment  of  the  court  in  The  Matter  of  Mayer  (60 
N.  Y.,  604),  and  the  full  discussion  by  the  chief  judge  of 
the  principles  which  ought  to  govern  in  the  decision  of  ques- 
tions arising  under  this  provision  of  the  Constitution,  had 
rendered  unnecessary  further  examination.  Within  the 
reasoning  of  that  case,  the  decisions  already  cited,  and  the 
case  now  before  us,  may  safely  rest. 

We  are  of  opinion,  therefore,  that  the  law  in  question  is 
not  a  violation  of  the  Constitution,  and  that  the  judgment 
of  the  Supreme  Court  must  be  affirmed. 

Allen,  J.  (dissenting).  The  conviction  of  the  plaintiffin 
error  is  claimed  to  be  erroneous  upon  the  ground  that  the 


'We:n^zler  v.  The  People.  81 

court  was  not  legally  constituted,  and  that  the  justices  hold- 
ing the  same  were  not  duly  appointed  to  their  offices. 

The  law  under  which  the  members  of  the  court  were  ap- 
pointed to,  and  claim  to  hold  and  enjoy  the  emoluments  of 
the  office  of  *'  police  justice  "  of  the  city  of  New  York  (Laws 
of  1873,  chap.  638),  and  to  be  authorized  to  hold  the  Court 
of  Sessions,  is  challenged  as  unconstitutional  upon  two 
grounds:  First,  that  the  office,  the  title  to  which  is  dis- 
puted, is  that  of  a  "justice  of  the  peace''  and  therefore 
elective,  under  section  18  of  article  6  of  the  Constitution ; 
second,  that  the  act  is  local  and  does  not  conform  to  the  re- 
quirements of  section  16  of  article  3  of  the  Constitution,  that 
bills  of  that  character  shall*  embrace  but  one  subject,  and 
that  that  shall  be  expressed  in  the  title.  The  questions  pre- 
sented by  these  objections  lie  within  a  very  narrow  compass, 
and  do  not  admit  of  discussion  at  great  length.  They  will 
be  considered  in  the  order  stated. 

First.  The  Constitution  (Art.  6,  supra^)  makes  justices  of 
the  peace  in  the  several  towns  elective,  and  prescribes  their 
terms  of  office.  It  also  declares  that  '*  justices  of  the  peace, 
and  District  Court  justices,  shall  be  elected  in  the  different 
cities  of  this  State,  in  such  manner  and  with  such  powers, 
and  for  such  terms,  respectively,  as  shall  be  prescribed  by 
law;"  and  that  all  other  judicial  officers  in  cities  whose 
election  or  appointment  is  not  otherwise  provided  for  in  the 
same  article,  shall  be  chosen  by  the  electors  of  cities,  or  ap- 
pointed by  some  local  authorities  thereof.  At  the  time  of 
the  adoption  of  this  article  of  the  Constitution,  in  1870,  the 
jurisdiction  exercised  by  justices  of  the  peace,  in  the  several 
towns  of  the  State,  was  divided  in  the  city  of  New  York  be- 
tween *' police  justices"  and  "District  Court  justices,"  the 
fomaer  having  and  exercising  jurisdiction  in  criminal  mat- 
ters, and  the  latter  exercising  a  civil  jurisdiction,  the  powers 
and  jurisdiction  of  each  modified  to  meet  the  exigencies  of  a 
large  city. 

Both  classes  of  officers  were  elective  and  made  so  by  the 
Constitution  then  in  force. 

The  justices  holding  the  court  were  appointed  to  the  office 
of  "police  justices,"  in  the  city  of  New  York,  by  the  board 
of  aldermen  of  the  city,  upon  the  nomination  of  the  mayor, 
pursuant  to  the  law  of  1873  {supra).    If  the  office  is  that  of 
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**  justice  of  the  peace,"  it  was  not  competent  for  the  legisla- 
ture to  deprive  the  electors  of  the  city  of  the  power  to  elect 
to  it,  and  to  confer  power  of  appointment  upon  the  mayor 
and  aldermen,  or  other  local  authority.  The  oflSce  must  be 
judged  and  its  character  determined  by  its  duties  and  func- 
tions, and  the  powers  and  jurisdiction  conferred  upon  the 
incumbent  rather  than  by  the  name  and  title  given  to  it 
by  the  act  of  its  creation.  {People  v.  Raymond^  37  N.  Y., 
428;  Same  v.  Albertson^  56  id.,  50.)  The  Constitution  does 
not  define  the  terms  used,  or  declare  the  functions  of  the 
office  intended  by  the  terms  employed,  but  adopts  the  title 
of  an  ancient  and  well  known  office  for  that  purpose.  The 
intent  is  manifest  to  secure  to  the  electors  of  cities  the  choice 
of  that  class  of  magistrates  whose  duties  were  those  of  a 
"justice  of  the  peace,"  as  that  office  was  known  at  common 
law  and  in  the  judicial  history  of  the  State,  and  that  intent 
cannot  be  frustrated  or  the  provisions  evaded  by  a  verbal 
change  in  the  name  or  title.  The  identity  of  the  office  with, 
that  mentioned  in  the  Constitution  is  not  destroyed  by  giv- 
ing it  a  different  baptismal  name  in  the  statute  creating  or 
continuing  it. 

If  the  magistrates  appointed  pursuant  to  the  act  under 
consideration  are,  by  reason  of  their  peculiar  duties  or  func- 
tions, *' justices  of  the  peace"  in  the.  common  law  and  his- 
toric sense  of  that  title,  the  Constitution  making  the  office 
elective  applies  in  all  its  force,  irrespective  of  the  title  given 
to  it  by  statute.  {People  v.  Albertson^  supra,)  The  de- 
scriptive title  employed  in  the  Constitution  to  designate  the 
office  was  not  used  in  a  peculiar  or  restricted  sense,  nor  is 
there  evidence  in  or  out  of  the  instrument  of  a  design  to 
discriminate  against  the  electors  of  the  city  of  New  York  in 
the  matter  of  choosing  justices  of  the  peace,  or  magistrates 
who  should  be  specially  charged  with  the  duties  appertain- 
ing at  common  law  to  that  office.  The  office  of  "justice  of 
the  peace"  is  an  office  of  great  antiquity,  and  the  jurisdic- 
tion of  justices  of  the  peace  has  varied  from  time  to  time, 
depending  either  upon  the  terms  of  their  commissions  or 
particular  statutes ;  but  at  all  times  they  have  had  ample 
jurisdiction  in  all  matters  concerning  the  public  peace,  and 
from  these  powers,  as  conservators  of  the  peace,  is  derived 
and  taken  the  descriptive  title  and  name  of  their  office.     The 
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term  conservator  of  the  peace  and  ''justices  of  the  peace," 
are  regarded  as  equivalent,  the  one  for  the  other.  {Regina 
V.  Bonnet^  11  Mod.,  141.)  Those  who  in  respect  of  some 
other  office  have  power  to  keep  the  peace,  as  an  incident  or 
in  addition  to  their  other  or  general  powers  of  office,  have 
not  been  called  conservators  or  justices  of  the  peace,  but  by 
the  name  of  their  respective  offices;  as  in  the  case  of  alder- 
men, or  other  officers,  invested  with  some  or  all  the  powers 
of  justices  of  the  peace,  but  those  who  are  constituted  for 
the  purpose  only  of  keeping  the  peace  and  performing  the 
duties  assigned  in  that  respect,  and  in  respect  to  the  arrest 
and  punishmentt)f  offences,  to  justices  of  the  peace  are  called 
by  the  name  indicative  of  their  peculiar  functions,  that  is, 
*' justices  of  the  peace."  (Bac.  Abr.,  Justice  of  the  Peace, 
A.)  A  justice  of  the  peace  is  defined  to  be  "  a  public  officer, 
invested  with  judicial  powers,  for  the  purpose  of  preventing 
breaches  of  the  peace,  and  bringing  to  punishment  those 
who  have  violated  the  law."  (Bouv.  Law  Die.)  Their  com- 
mon law  powers  relate  exclusively  to  matters  affecting  the 
public  peace,  and  to  the  arrest  and  punishment  of  wrong- 
doers, and  the  extent  of  their  jurisdiction  in  the  trial  and 
punishment  of  offenders  is  regulated  by  statute,  and  has 
varied,  both  here  and  in  England,  at  different  times  and  in 
different  localities.  In  this  State,  as  in  many  others,  a  lim- 
ited civil  jurisdiction  is  conferred  in  addition  to  the  criminal 
jurisdiction,  but  this  has  not  effected  any  change  in  the  des- 
ignation and  title  of  their  office,  and  whether  they  have  the 
civil  jurisdiction  or  not,  they  are  technically  and  legally 
justices  of  the  peace  in  the  common  law  sense,  so  long  as 
they  have  and  exercise  the  common  law  powers  of  that  class 
of  magistrates  in  respect  of  breaches  of  the  peace  and  crimi- 
nal offences.  (See,  also,  Burr.  Law  Die;  Wheat.  Law  Die; 
1  Bl.  Com.,  351;  Beg,  v.  Bonnet,  11  Mod.,  141.)  A  police 
justice  is  a  magistrate  charged  exclusively  with  the  duties 
incident  to  the  common  law  office  of  a  conservator  or  justice 
of  the  peace,  and  the  prefix  "police"  serves  merely  to  dis- 
tinguish them  from  justices  having  also  civil  jurisdiction. 
The  term  *' police"  is  ordinarily  used  in  reference  to  the 
government  of  a  city  or  town,  but  is  equally  applicable  to 
any  other  municipal  government.  A  judiciary  police  is  es- 
tablished solely  for  the  preservation  of  the  public  peace  and 
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the  prevention  and  pnnisbment  of  crimes,  and  a  judicial 
office  created  for  that  purpose  comes  directly  within  the 
class  of  magistrates  known  in  the  common  law  and  the  judi- 
cial history  of  the  State  as  justices  of  the  peace,  and  must, 
under  the  Constitution,  be  chosen  by  the  electors  of  the  lo- 
cality. The  jurisdiction  of. the  '* police  justices"  named  in 
the  act  of  1873  is  not  prescribed  or  defined  in  terms  in  the 
act  itself,  but  is  declared  by  reference  to  prior  laws  by  which 
the  functions,  powers  and  duties  of  the  magistrates  for 
whom  substitutes  and  successors  were  intended  to  be  pro- 
vided by  the  law  under  consideration  were  declared  and  es- 
tablished. The  first  section  of  the  act  declares  that  ^'  all  the 
powers,  authority  and  duty  now  appertaining  to  any  police 
justice  in  the  city  of  New  York,  or  which  may  appertain  to 
any  such  in  office  under  laws  heretofore  existing,  shall  be- 
long to  and  may  be  exercised  and  performed  by  the  police 
justices  appointed  hereunder  respectively,  and  also  by  them 
as  members  of  the  board  of  police  justices,  and  when  sitting 
in  the  Court  of  Special  Sessions  of  the  Peace,  except  as 
hereunder  limited."  Other  parts  of  the  act  direct  as  to  the 
manner  in  which  the  jurisdiction  thus  conferred  shall  be  ex- 
ercised and  provides  for  the  officers  and  attendants  of  the 
court,  the  order  in  which  the  justices  shall  hold  court,  and 
other  matters  model  in  their  character  and  constituting  the 
machinery  of  the  organization.  After  the  clause  declaring  the 
jurisdiction,  all  the  other  provisions  of  the  act  have  respect 
only  to  the  exercise  of  that  jurisdiction  and  are  intended  to 
facilitate  the  performance  of  the  duties  devolved  upon  the 
justices  in  regard  to  the  public  peace  and  the  arrest  and 
punishment  of  wrongdoers.  A  reference  to  the  magistracy 
and  the  administrative  and  judiciary  police  of  the  city  un- 
der the  Dutch  government,  or  while  it  was  a  part  of  an  Eng- 
lish colony,  will  not  aid  in  the  interpretation  of  the  judici- 
ary article  engrafted  upon  the  Constitution  of  the  State  in 
1870.  Such  a  reference  will  only  show,  what  all  know  must 
necessarily  have  been  the  case,  that  at  all  times  and  under 
all  forms  of  government,  officers  have  existed  chafged  with 
the  powers  and  duties  appertaining  to  the  common  law 
office  of  a  justice  of  the  peace.  No  city  government  could 
exist  without  such  a  magistracy  under  some  name.  From 
the  first  organization  of  the  State  government  there  have 
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been  justices  of  the  peace  exercising  criminal  jurisdiction, 
la  1787,  it  was  enacted  that  in  every  county  of  the  State 
"  good  and  lawful  men,  of  the  best  reputation,  should  be  com- 
missioned justices  to  keep  the  peace ;"  their  jurisdiction  was 
exclusively  over  crimes  and  misdemeanors,  and  similar  in 
extent  and  the  mode  of  its  execution  to  that  exercised  by 
justices  of  the  peace  of  the  several  counties  of  the  State 
from  that  day  to  this.  By  section  10  of  the  same  act,  the 
mayors,  recorders,  and  aldermen  of  the  cities  of  New  York 
and  Albany  were  clothed  with  the  same  powers  possessed 
by  justices  of  the  peace  in  the  several  counties.  (Laws  of 
1787,  chap.  8;  1  Gr.  Laws,  297.)  There  has  at  all  times 
been  magistrates  for  the  trial  of  civil  actions  in  the  city  of 
New  York,  distinct  from  those  possessing  criminal  jurisdic- 
tion. They  have  been  called  sometimes  assistant  justices, 
and  at  times  by  other  titles.  (Laws  of  1787,  chap.  89  ;  1  Gr. 
Laws,  445  ;  Laws  of  1807,  chap.  139  ;  Laws  of  1848,  p.  249 ; 
id.,  p.  404 ;  Laws  of  1852,  p.  471.) 

In  1798  the  police  organization  of  New  York  was  recon- 
structed and  two  justices  authorized  to  be  appointed,  each 
of  whom  was  to  be  denominated  in  nis  commission  a  special 
justice  for  preserving  the  peace  in  the  city,  and  who  should, 
within  the  said  city,  execute  the  like  authorities  which  were, 
by  law,  vested  in  justices  as  conservators  of  the  peace. 
(Laws  of  1798,  chap.  25 ;  Sess.  Laws,  p.  282.)  By  the  act 
of  June  18,  1812  (6  W.  &  S.  Laws,  639,)  it  was  enacted 
"that  the  special  justices  for  preserving  the  peace  in  the 
city  of  New  York  and  each  of  them,  shall  have  and  exercise 
the  like  powers  in  the  said  city  as  are  now  exercised  by  jus- 
tices of  the  peace  in  the  different  counties  of  this  State.'' 
The  authority  to  try  causes  for  the  recovery  of  debts  was 
excepted  by  a  special  clause,  thus  making  them  simply 
"justices  of  the  peace  ;"  that  is,  conservators  of  or  justices 
assigned  to  keep  the  peace. 

The  act  of  April  9,  1813  (2  R.  S.,  342),  to  "reduce  such 
laws  relating  particularly  to  the  city  of  New  York  into  one 
act,"  increased  the  number  of  special  justices  to  three,  and 
re-enacted  the  provisions  of  the  law  of  1812  as  to  their  juris- 
diction. (Sess.-  22  and  41.)  In  1832,  1835  and  1838,  the 
common  council  of  the  city  of  New  York  were  authorized 
to  appoint  additional  '*  police  or  special  justices  for  preserv- 
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ing  the  peace  of  the  city,"  with  like  powers  and  to  perform 
the  same  duties  as  were  then  by  law  conferred  upon,  or  re- 
quired from,  the  special  justices  of  the  city.  (Laws  of  1832, 
chap.  58  ;  Laws  of  1835,  chap.  151 ;  Laws  of  1838,  p.  317.) 
In  1848  the  city  was  divided  into  six  districts,  with  a  justice 
to  be  elected  having  civil  jurisdiction  in  each.  (Laws  of 
1848,  chap,  163,  §  1.)  By  the  same  act  (Sec.  7),  a  **  police 
justice"  was  required  to  be  elected  in  each  of  the  districts, 
who  should  ''have  all  the  powers  and  perform  all  the  du- 
ties of  the  special  justices  for  preserving  the  peace  in  the  city 
of  New  York."  In  1854,  and  again  in  1869,  additional  judi- 
cial districts  were  constituted  in  the  city  of  New  York,  a 
"civil  justice"  and  a  "police  justice"  authorized  to  be 
elected  in  each,  with  the  same  powers  as  were  possessed  by 
the  other  justices.  (Laws  of  1854,  chap.  65  ;  Laws  of  1869, 
chap.  377.)  Other  statutes  had  conferred  upon  the  "police 
justices"  the  power  to  hold  Courts  of  Special  Sessions 
for  the  trial  of  certain  offences.  (Laws  of  1857,  chap.  446 ; 
Laws  of  1858,  chap.  282;  Laws  of  1865,  chap.  663.)  The 
"police  justices,"  under  the  act  of  1873,  succeeded  those 
elected  under  the  act  of  1848  and  the  laws  amending  the 
same,  and  the  Constitution  of  1846  (art.  6,  §  18),  making  the 
oflBce  elective,  and  they  succeeded  to  their  powers  and  duties 
and  none  other.  Those  powers  and  duties  were,  as  appears 
by  this  review  of  the  legislation  from  1787,  merely  that  of 
justice  of  the  peace,  or  conservators  of  the  peace.  The 
legislature  have,  in  effect,  incorporated  the  provisions  of 
the  laws  of  1798  and  1812  in  the  act  of  1873,  and  making  the 
"police  justices,"  under  the  latter  act,  the  lineal  successors 
of  the  "special  justices"  of  the  former  laws,  have  in  terms 
invested  them  with  the  "like  powers  in  said  city  as  are  ex- 
ercised by  the  justices  of  the  peace  in  the  different  counties 
of  this  State,"  except  in  respect  to  actions  for  the  collection 
of  debts:  that  is,  the  jurisdiction  of  justices  of  the  peace 
in  preserving  the  public  peace,  and  in  the  arrest  and  pun- 
ishment of  wrongdoers,  precisely  the  jurisdiction  which  dis- 
tinguishes justices  of  the  peace  from  other  magistrs^tes, 
gives  title  and  name  to  their  office,  and  makes  it  strictly  an  I 
literally  the  office  declared  by  the  Constitution  to  be  elect- 
ive. The  words  "special"  or  "police"  do  not  affect  the 
character  of  the  office  or  take  it  out  of  the  nomenclature  of 
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the  Constitution,  but  rath«r,  in  the  connection  in  which  they 
are  used,  show  more  clearly  that  it  is  the  office  intended  by 
the  framers  of  the  Constitution.  Judge  Comstock  and  Mr. 
Murphy  were  clearly  right  in  their  statements  in  the  con- 
vention, that  by  the  article  of  the  Constitution,  as  Anally 
adopted,  the  office  of  police  justice  would  be  left  precisely 
where  it  was.  It  was  elective  under  the  Constitution  then 
in  force,  and  if  the  amended  article  should  be  adopted,  as 
was,  it  would  continue  to  be  elective.  Judge  Folger  was 
also  equally  accurate  in  his  statement  upon  the  insertion  of 
the  clause  making  justices  of  the  peace  in  cities,  and  justices 
of  District  Courts  elective,  that  police  justices  and  Police 
Courts  would  be  within  the  provisions  relating  generally  to  in- 
ferior courts  of  civil  and  criminal  jurisdiction.  They  were 
purposely  taken  out  of  the  operation  of  that  section  by  the 
amendment  now  under  consideration.  By  the  amendment 
perfecting  the  section,  every  judicial  officer  in  cities  was  pro- 
vided for  and  made  elective.  The  policy  of  the  framers  of  the 
Constitution  was  to  give  to  the  electors  the  choice  of  judi- 
cial officers  of  all  grades,  and  this  was  done  as  to  all  such 
offices  in  existence  at  the  time,  except  the  temporary  office 
of  commissioner  of  appeals.  The  Constitution  does  not  take 
from  the  electors  the  choice  of  a  single  office  by  name,  with 
the  exception  stated,  and  if  it  had  been  intended  to  make 
the  office  of  "police  justice"  an  exception,  as  not  embraced 
in  the  term  **  justice  of  the  peace,"  the  attention  of  the  con- 
vention called  to  that  office  as  it  was,  it  would,  with  a  view 
to  certainty  have  been  expressly  named  in  the  clause  in- 
serted, from  excess  of  caution  to  provide  for  offices  not 
otherwise  provided  for  lest  some  might  have  been  over- 
looked. We  must  assume  that  the  members  of  the  conven- 
tion well  understood  the  distinctive  characteristics  and 
jurisdiction  of  justices  of  the  peace,  and  adopted  the  provi- 
sion with  a  clear  understanding  of  its  effect.  The  conven- 
tion had  already,  in  the  first  clause  of  the  section,  provided 
for  the  election  of  justices  of  the  peace  in  the  several  towns 
of  the  State,  and  the  clause  under  consideration  was  inserted 
to  make  the  officers  in  cities  exercising  the  same  powers  also 
elective,  and  the  office  was  described  by  a  name  indicating 
to  the  legal  mind  as  well  as  to  the  popular  intelligence,  the 
character  and  particular  functions  of  the  office  intended. 
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If  the  constitutional  mandates  in  respect  to  every  office 
could  be  evaded  by  simply  devolving  the  duties  upon  an 
officer  under  another  name,  the  sanctions  of  that  instrument 
would  be  of  but  little  value.  The  office  of  police  justice, 
under  the  act  of  1873,  is  that  of  a  ''justice  of  the  peace," 
and  could  only  be  filled  by  an  election.  The  appointment 
of  the  parties  holding  the  Court  of  Sessions,  by  the  mayor 
and  aldermen  of  the  city,  was  therefore  a  nullity,  as  is  also 
the  act  under  which  the  appointments  were  made.  The  in- 
terpretation of  the  Constitution,  which  would  exclude  po- 
lice justices  from  the  class  of  officers  elective  under  the 
generic  term  of  justices  of  the  peace,  would  be  extremely 
technical  and  literal,  in  disregard  of  the  spirit  as  well  as  the 
plain  and  positive  meaning  of  the  language  employed. 

The  other  objection  is  to  the  title  of  the  act.  The  man- 
date of  the  Constitution  is,  that  "no  private  or  local  bill 
which  may  be  passed  by  the  legislature  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title." 
(Const.,  art.  3,  §  16.)  The  purpose  and  object  of  this  pro- 
vision are  so  apparent,  and  have  been  so  repeatedly  ex- 
pressed by  the  courts,  that  they  need  not  be  re-stated  here. 
(Connor  v.  Mayors  ^^-i  of  N.  F.,  1  Seld.,  285.;  Swn  Mut. 
Ins,  Co,  V.  Same^  4  id.,  241 ;  People  v.  Hills ^  35  N.  Y.,  449  ; 
Gaskin  v.  Meek,  42  id.,  186 ;  Huber  v.  People,  49  id.,  132.) 
It  is  a  salutary  enactment,  and  commends  itself  in  view  of 
the  evils  resulting  from  a  disregard  of  it,  to  the  favorable 
consideration  of  legislators  and  courts.  Like  every  other . 
constitutional  enactment,,  it  should  receive  a  reasonable 
interpretation,  and  have  full  effect  according  to  the  intent  of 
its  framers  and  the  people  by  whom  it  was  adopted,  as  such 
intent  is  expressed  in  its  terms.  Neither  the  provision  its'ilf, 
or  any  law  which  may  be  brought  to  a  test  under  it,  should 
be  hypercritically  interpreted,  and  a  strained  and  unmeasur- 
able  effect  given  it,  to  the  annulling  of  laws  deliberately 
passed  by  the  legislature.  If,  however,  an  act  of  the  legis- 
lature, local  or  private  in  character,  does  embrace  upon  a 
fair  and  reasonable  construction  two  or  more  distinct  sub- 
jects, or  embracing  but  one  subject,  the  title  does  not,  upon 
a  like  construction  intelligently  express  that  subject,  there 
is  no  room  for  the  exercise  of  a  presumption,  for  there  is  no 
question  of  intent  involved,  but  the  law  must  be  held  void 


Wenzlee  v.  The  People.  89 

as  violative  of  a  positive  requirement  of  the  Constitution, 
This  is  entirely  consistent  with  all  that  this  court  has  said 
when  reasoning  in  support  of  laws  questioned  as  in  conflict 
with  the  requirement.  There  has  been  no  intent  to  relax 
the  rules  which  have  governed  in  applying  the  test  to  this 
provision  to  statutes  as  they  have  come  under  review,  and 
general  expressions  in  opinions  of  judges  should  not  be 
interpreted  as  indicating  a  leaning  of  the  court  in  that  direc- 
tion. {People  V.  Briggs^  50  N.  Y.,  653 ;  Brewster  v.  City 
of  Syracuse^  19  id.,  116;  Connor  v.  Mayor^  etc,^  supra,) 
The  title  of  the  law  is,  "An  act  to  secure  better  administra- 
tion in  the  Police  Courts  of  the  city  of  New  York."  The 
body  of  the  act  removes  from  office  all  the  police  justices 
then  in  office,  and  repeals  the  laws  under  which  they  were 
elected  and  held  office.  It  provides  for  the  appointment  of  ten 
police  justices  to  take  their  place  and  exercise  their  powers, 
and  prohibits  those  removed  from  office,  as  well  as  the  alder- 
men and  district  justices  and  other  city  officers,  not  being 
judicial  officers,  from  exercising  any  such  power  and  au- 
thority thereafter.  (Laws  of  1873,  chap.  538,  §  1.)  Each  of 
the  police  justices  in  office  at  the  time  of  the  enactment  of 
this  law  had  authority  and  it  was  his  duty  to  hold  in  his  or- 
der Police  Courts.  He  was  also  a  member  of  a  board  of  po- 
lice justices  and  had  duties  to  perform  in  connection  with 
his  associates  as  such,  and  was  also  a  member  of  the  Court 
of  Special  Sessions  of  the  Peace,  authorized  and  required  to 
8tt  and  act  as  one  of  the  justices  of  such  court.  Their  du- 
ties and  authorities  were  entirely  distinct  and  each  was 
specially  conferred  by  statute,  and  the  performance  of  each 
of  the  duties  regulated  by  law.  Each  and  every  of  their 
duties  and  powers  were  devolved,  in  terms,  by  the  act  under 
review,  upon  the  ten  police  justices  authorized  to  be  ap- 
pointed, and  the  exercise  of  the  powers  and  performance  of 
the  duties  expressly  regulated  by  the  same  act.  The  title 
of  the  act  indicates  but  a  single  subject,  and  that  is,  in  sub- 
stance, to  reform  the  administration  in  one  of  these  tribu- 
nals, viz.,  the  Police  Courts  held  by  a  single  justice.  It,  in 
effect,  creates  new  Police  Courts,  which  may  or  may  not 
secure  a  better  administration  of  the  law,  and  also  a  new 
board  of  police  justices  and  a  new  Court  of  Special  Sessions, 
the  court  in  which  the  plaintiff  in  error  was  convicted.    The 
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administration  of  the  Police  Courts  might  have  been  im- 
proved without  touching  or  affecting  the  other  tribunals 
named.  The  powers  and  jurisdiction  of  a  "PoKce  Court" 
and  of  the  justice  holding  the  same  were  prescribed  by  law, 
and  are  such  as  appertain  more  immediately  to  the  preser- 
vation of  the  peace,  the  police  of  the  city,  the  arrest,  exami- 
nation and  holding  to  bail  of  offenders  against  the  law,  and 
the  summoning,  trial  and  conviction  for  certain  minor 
offences.  The  Court  of  Special  Sessions  has  jurisdiction  to 
try,  hear,  determine  and  punish  all  complaints  for  misde- 
meanors ;  and  this  jurisdiction  is  declared  to  be  exclusive, 
except  in  cei*tain  specified  cases.  A  reorganization  of  a 
court  of  this  large  jurisdiction  is  not  within  the  title  of  an 
act  relating  to  an  improved  administration  in  Police  Courts 
only ;  and  so  much  of  the  act  as  relates  to  Courts  of  Special 
Sessions  is  entirely  beyond  and  outside  of  the  enactments 
relating  to  the  Police  Courts.  If  the  regulation  and  refor- 
mation of  the  Police  Courts  was,  as  indicated  by  the  title, 
the  subject  of  the  act,  the  reorganization  and  reformation  of 
the  Courts  of  Special  Sessions  was  another  and  distinct  sub- 
ject, and  the  act  is  subject  to  condemnation  as  embracing 
two  distinct  subjects.  But  it  may  be  said,  with  great  pro- 
priety, that  both  courts  might  well  have  been  provided  for 
and  reorganized  in  one  act  as  being  connected  with  and  parts 
of  one  scheme  for  the  government  of  the  city  of  New  York, 
the  preservation  of  the  peace  and  the  punishment  of  crime. 
But  if  this  is  conceded,  as  it  must  be,  it  follows  that  the  title 
of  the  act  is  defective.  It  is  not  such  as  to  indicate  to  any 
one  the  extent  and  general  subject  of  the  legislation  covered 
by  it.  Instead  of,  as  in  some  cases,  taking  in  the  entire  sub- 
ject in  all  its  details  and  branches,  under  a  general  term  or 
verbiage  in  the  title  which  would  embrace  all,  and  thus 
include  the  lesser  with  the  greater,  the  opposite  course  is 
taken  and  a  single  detail  or  branch  of  the  general  subject  is 
referred  to  in  the  title,  and  it  is  sought  under  it  to  legislate 
as  to  every  branch  and  part  of  the  larger  and  entire  subject 
in  detail.  This  cannot  be,  so  long,  as  is  the  case  here,  the 
different  parts  of  the  whole  subject  are  capable  of  division, 
and  one  may  be  the  subject  of  legislative  action  without  the 
other.  Doubtless  the  entire  police  system,  including  the 
local  judicial  organizations  for  the  preservation  of  the  peace, 
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and  the  prevention  and  punishment  of  crime  in  the  city  of 
New  York,  might  be  reorganized  and  remodeled  in  a  single 
act  with  a  proper  title,  but  such  an  act,  under  a  title  indi- 
cating the  reorganization  of  a  single,  and  that  an  inferior 
branch  of  the  system,  would  be  clearly  in  conflict  with  the 
Constitution.  The  subject  would  not  be  expressed  in  the 
title.  The  understanding  and  clear  deduction  from  all  the 
cases,  as  well  as  the  manifest  intent  of  the  requirement,  is, 
that  the  title  of  an  act  may  be  general,  but  must  be  suf- 
ficiently comprehensive  to  embrace  the  entire  subject  of  the 
enactment,  and  if  the  one  subject  embraces  several  depart- 
ments all  must  be  within  the  general  terms  of  the  title.  The 
title  of  this  act  does  not  conform  to  the  Constitution  in  this 
view  of  it,  giving  the  title  the  most  liberal  interpretation  and 
the  Constitution  the  most  beneficent  application.  A  refer- 
ence to  the  general  scope  and  terms  of  the  act  will  clearly 
demonstrate  that  the  title  fails  to  express  the  subject  of  the 
legislation,  or  indicate  the  character  or  extent  of  the  changes 
effected  by  it  in  the  courts  and  magistracy  of  the  city.  The 
title  of  the  act  is  only  indicative  of  some  change  in  the  form 
and  mode  of  administering  the  laws  in  one  of  the  courts  of 
the  city,  some  new  regulations,  administrative  in  their  char- 
acter, in  the  existing  Police  Courts  of  the  city.  The  major 
part  of  the  act  and  its  principal  provisions  are  not  within 
the  limits  of  the  language  of  the  title.  That  does  not  look 
to,  or  intimate,  any  reform  or  change  in  the  constitution  of 
any  court,  but  merely  a  reform  in  the  practice  or  adminis- 
tration in  the  courts  named  in  the  title.  It  certainly  comes 
far  short  of  indicating  or  intimating  the  abolishing  of  the 
existing  Police  Courts  and  Courts  of  Special  Sessions,  and 
the  establishment  of  other  like  tribunals  in  their  stead,  or 
the  removal  from  office  of  one  class  of  magistrates,  and  the 
appointment  of  another  ;  neither  does  it  manifest  an  intent 
to  take  from  the  electors  of  the  city  the  choice  of  the  new 
magistrates,  and  confer  their  appointment  upon  a  local  au- 
thority. Administration  is  the  act  of  administering — of  con- 
ducting the  office,  or  in  this  case  the  execution  of  the  powers 
and  duties  of  the  courts  named  ;  the  administering  the  laws 
by  those  courts  in  their  application  to  particular  persons  or 
cases.  A  reformation  in  the  administration  or  conduct  of 
the  courts  is  entirely  different  from  a  radical  reconstruction 
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and  reorganization  of  the  courts  themselves.  The  objection 
is  not  that  the  subject  of  the  act  accomplishing  the  latter 
result  is  not  expressed  by  the  most  apt  and  fit  terms.  The 
difficulty  is,  that  by  a  title  merely  expressive  of  a  design  to 
secure  a  better  administration  in  the  Police  Courts,  the  sub- 
ject of  the  statute  is  not  expressed  or  indicated  in  any  form 
or  sense ;  and  that  no  one  reading  the  title  would  suspect 
the  real  purpose  and  object  of  the  body  of  the  law.  If  the 
Constitution  is  not  to  be  made  a  dead-letter,  an  act,  the  title 
of  which  not  only  effectually  disguising  and  concealing  the 
real  purpose  of  the  law,  but  giving  an  entirely  false  impres- 
sion as  to  its  real  import,  as  is  the  case  in  the  act  before  us, 
cannot  be  sustained  or  regarded  as  a  substantial  or  reason- 
able compliance  with  it.  The  motives  of  the  legislature  in 
the  enactment  of  the  law  are  not  in  question.  The  purpose 
and  object  are  to  be  judged  by  the  body  of  the  act,  and  the 
great  objection  to  the  validity  of  the  law,  as  violative  of  the 
provisions  of  the  Constitution  under  consideration,  is  that 
the  legislature  have,  in  the  body  of  the  act,  sought  to  ac- 
complish a  purpose  not  expressed  or  indicated  in  the  title 
of  the  bill,  and  in  the  enactment  have  departed  from,  and 
entirely  lost  sight  of,  the  limited  and  particular  subject  ex- 
pressed by  the  title. 

The  judgment  in  Hvber  v.  The  People  (49  N.  Y.,  132 ; 
S.  C.^\  Cowen's  Crim.  Rep.,  519),  was  the  unanimous  judg- 
ment of  this  court,  and  the  case  was  not  regarded  as  a  bor- 
der case,  but  the  law  was  thought  to  be  in  manifest  conflict 
with  the  Constitution  in  the  respect  in  which  it  was  declared 
invalid.  In  view  of  the  consequences  resulting  from  the 
decision,  the  court,  so  far  from  giving  a  strict  or  exclusive 
effect  to  this  section  of  the  Constitution,  were  inclined,  if 
possible,  to  hold  the  provision  of  the  statute  then  under  con- 
sideration as  within  the  general  terms  of  the  title  of  the  act, 
but  were  unable  upon  any  fair  interpretation  to  do  so.  This 
case  presents  a  far  more  marked  and  distinct  departure 
from,  and  disregard  of  the  Constitution  than  did  that.  Here 
there  can  be  hardly  a  pretext,  certainly  no  plausible  argu- 
ment, in  support  of  the  claim  that  an  act  as  general  and 
radical  as  this,  in  the  changes  effected  in  the  law  abolishing 
and  dissolving  the  existing  Police  Courts  and  Courts  of 
Special  Sessions  of  the  Peace,  abolishing  the  office  of  dis- 
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trict  police  jastices  and  removing  the  incambent  from  office, 
and  removing  the  clerks,  officers  and  attendants  of  the  old 
courts  and  establishing  other  courts,  and  providing  for  the 
appointment  of  ten  police  justices  for  the  city  at  large,  and 
creating  new  clerks  and  officers,  and  providing  for  their  ap- 
pointment, is  expressed  by  or  embraced  within  the  terms  of 
the  title  of  an  act  ^^  to  secure  better  administration  in  the 
Police  Courts."  The  court  was  not  well  constituted,  and 
the  act  under  which  it  was  organized  was  void. 
Judgment  should  be  reversed. 

All  concur  with  Johnson^  /.,  except  Churchy  Ch.  /.,  and 
AUeUj  J.y  dissenting. 

Judgment  affirmed. 


8UPBEME  COURT. 

Pint  Department.  —  New  York,  1874. 


Gill  et  al.  v.  The  People. 

The  prisoners  were  oonyicted  before  the  Court  of  Special  Sessions  of  the  Peace 
in  the  city  of  New  York,  of  keeping  a  disorderly  house. 

The  question  came  up  on  a  writ  of  certiorari. 

The  return  to  the  writ  stated  that  the  relators  were  brought  before  a  committing 
magistrate,  and  that  they  thereupon  elected  to  be  tried  by  the  Court  of 
Special  Sessions. 

Held,  that  such  election  waived  all  objections  to  the  jurisdiction  of  the  court 

At  the  close  of  the  trial,  and  after  the  prisoners  had  been  convicted  and  sen- 
tenced, their  counsel  desired  the  court  to  note  an  appeal  to  the  Court  of 
General  Sessions,  for  a  rehearing  of  the  case. 

Heid,  that  such  a  question  does  not  properly  arise  upon  certiorari.  Such  writ 
brings  np  only  the  proceedings  to  and  including,  but  not  subsequent  to 
judgment,  so  that  the  only  question  to  be  determined  is,  whether  any  error 
has  been  shown,  snch  as  would  justify  a  reversal  of  the  judgment. 

The  counsel  for  the  prisoners  objected  to  the  complaint  on  the  ground  that  it  did 
not  specifically  charge  the  prisoners  with  being  the  keepers  of  the  disorderly 
house  on  the  ^th  day  of  May,  1874. 

HM,  that  the  rule  is  well  settled,  that  the  indictment  will  be  good  if  the  day 
and  year  can  be  collected  from  the  whole  statement,  though  they  be  not  ex- 
pressly averred.  In  this  case  the  day  and  year  is  clearly  gathered  from  the 
entire  complaint  and  verification. 
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The  defendant  Gill  was  sworn  in  his  own  behalf.  Heid,  that  it  was  peifectly 
proper,  and  it  was  the  duty  of  the  court  to  interrogate  him  fully,  to  test  the 
truth  of  his  direct  testimony. 

Peter  Mitchell^  for  prisoners. 
B.  K.  Phelps,  for  the  people. 

Barrett,  J.:  —  (1.)  The  justices  of  the  Special  Sessions 
return  to  the  writ  of  certiorari  that  the  appellants  were  origi- 
nally brought  before  a  committing  magistrate,  and  there- 
upon elected  and  required  to  be  tried  by  such  Court  of 
Special  Sessions.  The  return  is  not  traversed,  nor  is  there 
anything  i7i  the  record,  impugning  its  truth.  This  disposes 
of  all  the  objections  to  the  jurisdiction  of  the  court.  {The 
People  V.  Riley,  5  Park.  C.  R.,  404;  Laws  of  1865,  chap. 
337,  §  5 ;  Laws  of  1859,  chap.  491,  §  1.) 

(2.)  At  the  close  of  the  trial,  and  after  the  prisoners  had 
been  sentenced,  counsel  desired  the  court  to  note  an  appeal 
to  the  Court  of  General  Sessions  for  a  rehearing  of  the  case. 
The  point  is  now  made,  that,  after  such  appeal,  the  court 
erred  in  committing  the  prisoners  to  the  penitentiary.  The 
notice  given  to  the  court  below,  was  not  of  an  intention  to 
remove  the  conviction  by  certiorari,  but  an  offer  to  become 
bound  in  a  recognizance  to  appear  at  the  General  Sessions, 
as  provided  by  article  4,  title  3,  part  4,  chapter  2  ol  the  Re- 
vised Statutes.  (2  R.  S.  [Banks'  4th  ed.],  p.  903,  §  65.) 
These  provisions  were  abolished  by  chapter  769  of  the  Laws 
of  1857  (§  25),  but  seem  to  have  been  restored  by  chapter 
339  of  the  Laws  of  1859  (§  1). 

We  have  not  been  referred  to  any  law,  giving  a  direct  ap- 
peal to  the  General  Sessions,  with  a  rehearing  in  that  court, 
to  a  person  convicted  at  the  Special  Sessions,  except,  per- 
haps, in  cases  of  petit  larceny,  or  assault  and  battery,  not 
riotous ;  and  then  only  where  the  prisoner  had  not  demanded 
such  trial.  (2  R.  S.,  Edmond's  ed.,  pp.  739,  740,  §§  22,  23, 
26.)  But  the  question  does  not  properly  arise  upon  certio- 
rari.  That  brings  up  the  record  and  the  proceedings  to  and 
including,  but  not  subsequent  to,  judgment,  and  we  have 
simply  to  determine  whether  any  error  has  been  shown,  such 
as  would  justify  a  reversal  of  the  judgment.     If,  as  claimed, 
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the  judgment  became  void  by  a  simple  appeal  to  the  Gen- 
eral Sessions,  then  this  certiorari  was  improperly  issued, 
and  should  be  quashed.  The  remedy  in  such  case  would  be 
to  offer  the  Special  Sessions  bail  for  trial  at  the  General 
Sessions,  and  if  this  were  refused,  to  procure  the  release  of 
the  prisoner,  pending  the  new  trial,  upon  habeas  corpus 
issued  for  the  purpose  of  fixing  and  taking  such  bail. 

(3.)  The  remaining  points  call  for  no  special  considera- 
tion. That,  as  to  the  constitution  of  the  court,  has  been  de- 
cided adversely  to  the  views  of  the  appellants,  by  the  Court 
of  Appeals. 

The  objection  to  the  form  of  the  judgment  of  the  court 
below,  is  not  well  taken.  It  is  questionable  whether  even 
the  particular  situation  of  the  house,  by  way  of  local  de- 
BcriptioD,  need  be  stated.     (2  Bish.  Cr.  Pro.,  §  111.) 

The  objection  to  the  form  of  the  complaint,  is  equally  un- 
tenable. It  was  not  taken  at  any  stage  of  the  proceedings 
below,  and  the  idea  now  advanced  is  certainly  somewhat  far 
fetched,  viz.,  that  a  complaint  is  to  be  deemed  barred  by 
the  statute  of  limitations,  because  no  specific  date  is  named. 
The  complaint,  however,  does  substantially  aver  that  upon 
the  24th  day  of  May,  1874,  the  appellants  were  the  keepers 
of  the  disorderly  house  in  question  ;  that  is  clearly  to  be 
gathered  from  the  entire  complaint  and  its  verification.  The 
rule  is  well  settled,  that  the  indictment  will  be  good  if  the 
day  and  year  can  be  collected  from  the  whole  statement, 
though  they  be  not  expressly  averred.  (1  Star.  Cr.  PL, 
ed.  56 ;  1  Bish.  Cr.  Pro.,  §  391.) 

(4.)  There  is  nothing  in  the  exceptions  as  to  the  admission 
of  testimony,  nor  was  the  objection  specified  under  the  ap- 
])ellant8'  fifth  point,  taken  to  any  particular  question.     It  . 
is  evident  from  a  perusal  of  the  entire  case,  that  the  prison- 
ers were  not  prejudiced  by  the  admission  of  illegal  evidence. 

(5.)  The  remaining  ground  upon  which  a  reversal  is 
claimed,  is  that  the  court  below  erred  in  specially  interro- 
gating the  prisoner. 

Gill  chose  to  take  the  stand  as  a  witness  upon  his  own 
behalf,  and  it  then  became  perfectly  proper,  and  indeed  the 
duty  of  the  court,  to  interrogate  him  as  fully  as  might  be 
needful  to  test  the  truth  of  his  direct  testimony. 

(6.)  We  have  gone  over  the  evidence,  and  are  quite  satis- 
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fied  that  the  prisoners  were  guilty,  and  that  the  judgment 
was  correct. 

The  conviction  and  the  judgment  of  the  Court  of  Special 
Sessions  should  therefore  be  affirmed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  and  conviction  affirmed. 


SUPREME   COURT. 

Fint  Department. — New  York,  1874. 


BlELSCHOPSKY  V.   ThE  PeOPLB. 

The  prisoner  was  jointly  indicted  with  two  others,  for  obtaining  money  hy 
false  pretences,  from  one  Catharine  Wulff.  He  was  convicted  and  sen- 
tenced. 

The  indictment  alleged  several  representations  and  averred  that  each  was  false 
and  fraudulent.     Direct  evidence  was  given  of  the  falsity  of  bat  one. 

The  court  charged,  in  substance,  that  it  was  sufficient  to  show  the  falsity  of  any 
one  of  the  alleged  pretences  which  induced  the  complainant  to  part  with 
her  money. 

Heldt  that  this  was  correct.  It  was  sufficient  to  show  that  one  of  the  material 
representations  alleged  was  false  and  fraudulently  made,  provided  It  was 
proved  to  the  satisfaction  of  the  jury  that  such  representation  was  a  sub- 
stantial inducement  to  the  parting  with  the  money. 

On  the  trial  it  was  shown,  under  objection,  that  the  prisoner  with  one  of  his 
co-indictees,  practiced  the  same  fraud  on  another  persona  day  or  two  prior  to 
the  commission  of  the  offence  charged  in  the  indictment  in  which  the  prisoner 
acted  the  same  part  played  by  another  of  the  parties  on  the  occasion  of  ob- 
taining the  money  from  the  complainant. 

Held,  that  the  evidence  offered  and  received  of  previous  like  transactions  of  the 
accused,  was  given  and  received  to  show  the  qtu>  animo,  or  intent,  of  the 
accused  in  the  particular  offence  charged,  and  also  as  tending  to  show 
the  known  falsity  of  the  pretexts  upon  which  the  money  of  Mrs.  Wolff  was 
obtained.    For  these  purposes,  it  was  competent. 

Wm.  F.  Eintzing^  for  the  prisoner. 
Benj.  K.  PJielps^  for  the  people. 

Davis,  P.  J.:  —  The  plaintiff  in  error  was  indicted  jointly 
with  two  other  persons  for  obtaining  $150  from  one  Catha- 
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line  Wulflf,  by  means  of  false  pretences  and  representations. 
The  indictment  set  out  several  alleged  representations,  each 
of  which  was  averred  to  have  been  false  and  fraudulent. 
The  evidence  tended  to  show  the  making  of  the  several  rep- 
resentations ;  but  direct  evidence  was  given  of  the  falsity  of 
but  one.  The  court  was  asked  to  direct  an  acquittal,  on  the 
ground  that  the  prosecution  had  not  negatived  the  allega- 
tion that  one  of  the  parties  had  goods  at  the  custom-house, 
which  were  held  for  non-payment  of  duties,  and  would  be 
fiold  if  the  duties  were  not  paid  thereon,  on  that  day. 

The  court  held,  in  substance,  that  it  was  sufficient  to  show 
the  falsity  of  any  one  of  the  alleged  pretences  which  induced 
the  complainant  to  part  with  her  money.  We  think  the 
ruling  was  correct.  It  was  sufficient  to  show  that  one  of  the 
material  representations  alleged  was  false  and  fraudulently 
made,  provided  it  was  proved  to  the  satisfaction  of  the  jury 
that  such  representation  was  a  substantial  inducement  to 
the  i)arting  with  the  money.  {People  v.  Hdynes,  11  Wend., 
557 ;  People  v.  Herrick^  12  id. ,  87 ;  Fowler  v.  The  People^ 
18  How.,  493.)  Besides,  it  could  hardly  be  said,  with  accu- 
racy, that  there  was  no  evidence  tending  to  show  that  the 
other  representations  were  not  also  false  and  fraudulently 
made,  because  evidence  was  given,  proper  for  the  consider- 
ation of  the  jury,  tending  to  establish  a  conspiracy  on  the 
part  of  all  the  persons  indicted,  to  obtain  Mrs.  WulfiPs 
money  by  false  pretences.  And  if  the  jury  were  satisfied  of 
the  existence  of  such  a  conspiracy,  and  had  proof  that  a 
material  portion  of  the  representations  made  in  carrying  it 
into  effect  were  false,  they  might  properly  find,  in  the  ab- 
sence of  all  explanation,  that  the  other  statements  were  made 
for  the  same  purpose,  and  were  also  untrue. 

The  conduct  and  declarations  of  the  several  parties,  to- 
gether with  the  proof  showing  that  one  of  them,  with  the 
prisoner,  went  through  the  same  performance  two  days  be- 
fore, for  the  purpose  of  getting  money  from  another  woman, 
and  the  verisimilitude  of  their  acts  and  statements  on  both 
occasions,  were  quite  enough,  we  think,  to  justify  the  court 
in  submitting  to  the  jury,  whether  or  not  the  whole  story 
was  not  a  preconcerted  scheme  to  accomplish  a  criminal 
purpose. 

The  other  point  made  in  the  case  is  upon  the  admissibil- 
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ity  of  the  evidence  showing  that  the  plaintiff  in  error,  to- 
gether with  one  of  his  co- indictees,  practiced  the  same  fraud 
on  another  person  a  day  or  two  prior  to  the  commission  of 
the  offence  charged  in  the  indictment,  in  which  the  prisoner 
acted  the  same  part  played  by  another  of  the  parties  on  the 
occasion  of  obtaining  the  money  of  Mrs.  Wulff. 

It  seems  to  be  supposed  by  the  learned  counsel  for  the 
plaintiff  in  error,  that  this  evidence  was  given  to  affect  the 
general  character  of  his  client.  It  was  offered  for  no  such 
purpose.  It  is  well  settled  that  evidence  of  the  general  bad 
character  of  the  accused  cannot  be  given  on  the  trial,  unless 
he  first  opens  the  door  by  giving  evidence  of  his  general 
good  character.  But  this  rule  does  not  go  to  the  length  to 
exclude  evidence  given  for  other  and  competent  purposes, 
because  its  incidental  or  indirect  effect  may  be  to  prejudice 
the  character  of  the  accused  in  the  minds  of  the  jury.  Such 
a  rule  would  exclude  proof  of  the  crime  charged  in  the  in- 
dictment, because  it  might  be  well  argued  that  proof  of  the 
party's  crime  could  not  be  given  without  impairing  to  a 
greater  or  less  extent  the  value  of  his  presumed  good  char- 
acter. 

The  evidence  offered  of  the  previous  like  transactions  of 
the  accused,  was  given  to  show  the  quo  animo^  or  intent,  of 
the  accused  in  the  particular  offence  charged,  and  also  as 
tending  to  show  the  known  falsity  of  the  pretexts  upon  which 
the  money  of  Mrs  Wulff  was  obtained. 

For  these  purposes  we  think  it  was  competent ;  and  the 
effect  to  which  it  was  entitled,  was  left  by  the  court  fairly 
and  entirely  to  the  jury. 

The  cases  are  very  numerous  which  hold,  with  more  or 
less  directness,  the  propriety  of  such  evidence. 

The  judgment  must  be  affirmed. 

Daniels  and  Barrett,  JJ.,  concurred. 

Judgment  affirmed. 
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Sew  York,  1874. 


Slattebly  V.  The  People. 

The  prisoner  was  a  policeman,  and,  while  in  a  state  of  intoxication,  assaulted  the 
prosecutor  without  cause  and  beat  him  with  his  club.  At  the  close  of  the 
trial  the  prisoner  requested  the  court  to  charge  that  the  prisoner  could  not 
be  convicted,  uiider  the  indictment,  for  an  assault  with  a  sharp  dangerous 
weapon,  with  intent  to  do  bodily  harm,  and  this  was  conceded  by  the  dis- 
trict attorney.     The  court  made  no  ruling  upon  it. 

Hdd,  that  it  was  erroneous  as  a  legal  question,  but  the  error  Is  not  available 
because  :  1st.  It  was  the  request  of  the  prisoner's  counsel.  2d.  The  court 
made  no  ruling  upon  it.     3d.  There  was  no  exception. 

The  counsel  for  the  prisoner  requested  the  court  to  charge  the  jury  that,  before 
they  could  convict  the  prisoner  of  an  assault  with  intent  to  kill,  they  must 
be  satisfied  upon  the  evidence  that,  had  death  ensued,  the  prisoner  would 
be  guilty  of  murder  in  the  second  degree.  This  request  was  refused,  and 
exception  taken. 

HM,  that  as  the  crime  charged  was  an  assault  with  intent  to  kill,  and  that*in 
his  ^large  the  judge  distinctly  told  the  jury  that  it  was  indispensable  to  a 
conviction  of  the  principal  offence  to  find  that  the  prisoner  intended  to  kill 
the  prosecutor,  and  gave  the  jury  detailed  instructions  as  to  the  rules  of 
evidence  applicable  to  the  offence,  and  as  there  was  no  exception  to  any 
part  of  the  diarge,  it  must  be  assumed  that  the  jury  found  the  necessary 
intent,  consequently  there  was  no  error. 

HMy  also,  that  when  the  instructions  of  the  court  are  unexceptionable  as  to  the 
offence  charged  and  for  which  the  prisoner  is  on  trial,  and  such  instructions 
cover  every  element  of  the  crime,  and  correct  rules  for  the  proper  applica- 
tion of  the  evidence,  it  is  not  strictly  the  right  of  a  prisoner  to  ask  instruc- 
tions upon  a  hypothetical  case,  based  upon  other  facts,  but  all  that  the 
prisoner  can  legally  ask  is,  that  the  court  shall  correctly  charge  the  jury  as 
to  the  crime  for  which  he  is  being  tried. 

The  prisoner's  counsel  requested  the  court  to  instruct  the  jury,  that,  in  order  to 
convict,  they  must  specifically  find  that  the  prisoner  would  have  been  guilty 
of  murder  in  the  second  degree,  if  death  had  ensued.  This  request  was 
refused. 

Hdd,  no  error.  This  request  excluded  the  hypothesis  of  murder  in  the  first  de- 
gree, and  implied  that  in  such  an  event  the  prisoner  could  not  have  been 
convicted. 

WiUiam  F.  Kintzing^  for  the  prisoner. 
Benj,  K.  Phelps^  for  the  people. 
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Church,  Ch.  J.  At  the  close  of  the  trial,  the  counsel  for 
the  prisoner  requested  the  court  to  charge  that  the  prisoner 
could  not  be  convicted,  under  the  indictment,  for  an  assault 
with  a  dangerous  weapon,  with  intent  to  do  bodily  harm. 
This  was  conceded  by  the  district  attorney.  It  does  not 
appear  that  the  court  made  any  ruling  on  the  point.  The 
proposition  was  suggested  in  behalf  of  the  prisoner  and 
assented  to  on  behalf  of  the  people.  It  was  erroneous  as  a 
legal  question,  as  the  statute  provides  that,  under  an  indict- 
ment for  an  assault  with  intent  to  kill,  a  conviction  may  be 
had  for  the  other  offence  specified  in  the  request.  (Laws  of 
1854,  chap.  74.)  But  the  error  is  not  available  here  for  three 
reasons :  1st.  It  was  the  request  of  the  prisoner's  counsel. 
2d.  The  court  made  no  ruling  upon  it.  3d.  There  was  no 
exception.  (53  N.  Y.,  525.)  It  may  have  been  and  prob- 
ably was  assumed  that  the  facts  did  not  justify  a  conviction 
for  that  offence  on  account  of  the  character  of  the  instrument. 

The  counsel  for  the  prisoner  also  requested  the  court  to 
charge  the  jury  that,  before  they  could  convict  the  prisoner 
of  an  assault  with  an  intent  to  kill,  they  must  be  satisfied 
lipon  the  evidence  that,  had  death  ensued,  the  prisoner 
would  be  guilty  of  murder  in  the  second  degree.  This  was 
refused  and  an  exception  taken.  It  is  claimed  that  the 
learned  judge  intended  by  this  refusal  to  instruct  the  jury 
that  the  intent  to  kill,  necessary  tq  be  established  to  justify 
a  conviction  under  this  indictment,  might  be  something  less 
criminal  or  different  than  would  be  necessary  to  convict  of 
murder  in  the  second  degree,  if  death  had  ensued.  This 
does  not  follow.  No  reason  is  given  for  refusing  the  request, 
and  if  any  existed  which  would  justify  it,  error  cannot  be 
alleged. 

The  crime  charged  was  an  assault  with  intent  to  kill,  and 
in  the  charge  the  judge  distinctly  told  the  jury  that  it  was 
indispensable  to  a  conviction  of  the  principal  offence  to  find 
that  the  prisoner  intended  to  kill  the  prosecutor,  and  gave 
the  jury  detailed  instructions  as  to  the  rules  of  evidence  ap- 
plicable to  the  offence.  There  was  no  exception  to  any  part 
of  the  charge,  and  it  must  be  assumed  that  the  jury  found 
the  necessary  intent. 

When  the  instructions  of  the  court  are  unexceptionable 
as  to  the  offence  charged,  and  for  which  the  prisoner  is  on 
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trial,  and  such  instructions  cover  every  element  of  the  crime, 
and  correct  rules  for  the  proper  application  of  the  evidence, 
it  is  not  strictly  the  right  of  the  prisoner  to  ask  instructions 
upon  a  hypothetical  case,  based  upon  other  facts.  It  may 
be  conceded  that  in  order  to  convict  upon  this  indictment, 
if  death  had  ensued,  the  prisoner  should  have  been  con- 
victed at  least  of  murder  in  the  second  degree,  but  all  that 
the  prisoner  can  -ask  is,  that  the  court  shall  corretly  charge 
the  jury  as  to  the  crime  for  which  he  is  being  tried.  They 
were  properly  instructed  as  to  that  and  they  could  not  have 
been  misled.  It  was,  however,  held  in  19  New  York,  41, 
that  such  a  refusal  to  charge  was  not  error  upon  the  merits ; 
and  in  The  Peoples,  Shaw^  1  Park.,  327,  Walworth^  circuit 
judge,  is  reported  as  charging  that  the  prisoner  should  be 
convicCed  if  the  assault  was  committed  under  such  circum- 
stances that,  had  death  ensued,  the  offence  would  have  been 
either  murder  or  manslaughter  in  any  of  the  various  degrees ; 
but  this  was  qualified  by  the  additional  paragraph  that  the 
prisoner  could  not  be  convicted  on  the  main  charge  if  he  had 
no  intent  to  kill,  or  if  he  did  the  act  under  the  belief  that  it 
was  necessary  in  self-defence,  and  it  is  said  that  the  pro- 
ceedings were  affirmed  by  the  Supreme  Court.  The  intent 
to  kill  is  the  distinguishing  element  of  the  offence,  while 
every  degree  of  manslaughter  and  every  description  of  that 
crime  iji  the  statute,  except  one,  is  based  upon  an  absence 
of  an  intent  to  kill,  and  how  this  crime  can  be  established 
by  proving  an  assault  under  such  circumstances,  that,  had 
the  killing  taken  place,  it  would  have  been  only  one  of  the 
degrees  of  manslaughter,  which  is  based  upon  the  absence 
of  an  intent  to  kill,  is  manifestly  incongruous.  It  may  be 
that  in  neither  case  did  the  court  intend  to  go  to  that  extent. 

Another  ground  for  the  refusal  is,  that  the  request  re- 
quired the  jury  to  be  instructed  that  in  order  to  convict  they 
must  specifically  find  that  the  prisoner  would  have  been 
guilty  of  murder  in  the  scond  degree,  if  death  had  ensued, 
thus  excluding  the  hypothesis  of  murder  in  the  first  degree, 
and  implying  in  such  an  event  the  prisoner  could  not  have 
been  convicted.     This  was  clearly  improper. 

We  have  no  power  to  review  the  facts.  There  is  no  such 
legal  defect  in  the  evidence  as  to  constitute  a  question  of 
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law;  if  there  was,  it  would  not  be  available  here  without  an 
exception. 
The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


COURT   OF   APPEALS. 

New  York,  1875. 


Kerrains  V.  The  People. 

The  prisoner  was  indicted,  tried  and  convicted  at  a  Coart  of  Sessions  of  Colum- 
bia County,  of  an  assault  with  a  deadly  weapon  with  intent  to  kill. 

The  accused  worked  for  Son,  the  complainant,  and  lived  in  a  dwelling  house  be- 
longing to  him.  The  agreement  between  the  accused  and  complainant  was 
that  Kerrains  was  to  work  for  Son  for  a  year,  if  they  could  agree ;  Son  to 
pay  thirteen  shillings  per  day,  and  to  furnish  Kerrains  with  a  house,  the 
prisoner  to  work  at  whatever  the  former  had  for  him  to  do.  Kerrains 
worked  for  Son  until  the  latter  part  of  June,  1871,  when  Son  asked  him  to 
**  haul  the  bleach,"  which  he  refused  to  do.  Son  then  discharged  him, 
paid  him  up,  and  told  him  to  leave  the  premises  or  he  would  throw  his 
things  out.  The  prisoner  refused,  and  did  not  leave.  Son  with  two  men 
went  to  the  house  occupied  by  Kerrains,  in  his  absence,  and  commenced  re- 
moving Kerrains'  furniture.  Kerrains  was  sent  for  by  his  wife — he  returned, 
saw  what  Son  was  doing,  picked  up  an  ax,  went  into  the  house  and  ordered 
Son  and  his  men  out.  Son  refused  to  go,  presented  a  pistol,  when  an  alter- 
cation occurred  and  Kerrains  struck  Son  with  the  axe,  inflicting  an  injury. 

On  the  trial  Kerrains  was  sworn  in  his  own  behalf  and  was  asked  the  following 
question:  "  What  was  your  intention  in  taking  the  axe  from  the  shed  to 
the  house  ?"    The  question  was  objected  to  and  the  objection  sustained. 

The  court  charged  the  jury  that  the  prisoner  occupied  the  house  as  a  servant, 
and  not  as  a  tenant ;  and,  therefore,  the  prosecutor  had  the  legal  possession. 

HMj  that  if  the  relation  of  master  and  servant  existed  it  would  follow  that  the 
legal  possession  of  the  house  was  in  the  prosecutor,  and  he  had  the  legal 
right  to  remove  the  furniture  and  goods  therein,  and  to  employ  the  neces- 
sary force  for  that  purpose,  and  that  the  defendant  would  not  be  justified  in 
using  force  to  prevent  it.  The  question  depends  upon  the  nature  of  the 
holding,  whether  it  is  exclusive  and  independent  of,  and  in  no  way  con- 
nected with  the  service,  or  whether  it  is  so  connected,  or  is  necessary  for  its 
performance.  From  the  facts  in  this  case,  the  court  decided  correctly,  that 
the  defendant  occupied  as  a  servant,  and  not  as  a  tenant. 

Hddf  that  the  court,  in  sustaining  the  objection  of  the  prosecution  to  the  ques- 
tion, "  What  was  your  intention  in  taking  the  axe  from  the  shed  to  the 
house  ?"  committed  an  error.     The  intent  to  kill  was  indispensable  to  be 
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tablished  by  the  prosecution,  it  constituted  the  vital  element  of  the  offence, 
and  although  it  is  true  that  the  time  when  that  intent  must  exist  was  when 
the  blow  was  struck,  yet  it  was  competent  for  the  defendant  to  testify  to 
any  fact  tending  to  disprove  such  intent.  It  is  a  fact  to  be  established,  and, 
of  course,  may  be  repelled.  The  rule  is,  following  McKmcn  v.  Hunter ^  30 
N.  Y.,  ^5,  that  when  the  motive  of  a  witness  in  performing  a  particular 
act,  or  making  a  particular  declaration,  becomes  a  material  issue  in  a  cause, 
or  reflects  important  light  upon  such  issue,  he  may  himself  be  sworn  in  re- 
gard to  it,  notwithstanding  the  difficulty  of  furnishing  contradictory  evi- 
dence, and  notwithstanding  the  diminished  credit  to  which  his  testimony 
may  be  entitled  as  coming  from  the  mouth  of  an  interested  witness. 

R,  E,  Andrews^  for  the  prisoner. 
Charles  L.  Beale^  for  the  people. 

Church,  Ch.  J.  The  principal  question  of  law  contested 
on  the  trial,  and  elaborately  argned  in  this  court,  is,  whether 
the  relation  of  master  and  servant,  or  landlord  and  tenant, 
existed  between  the  prisoner  and  the  prosecutor,  Mr.  Son, 
in  respect  to  the  house  occupied  by  the  former.  Although 
not  decisive  of  the  guilt  or  innocence  of  the  prisoner,  the 
determination  of  the  question  had  properly  a  material 
influence. 

If  the  relation  of  master  and  servant  existed  it  would  fol- 
low that  the  legal  possession  of  the  house  was  in  the  prose- 
cutor, and  he  had  the  legal  right  to  remove  the  furniture 
and  goods  therein,  and  to  employ  the  necessary  force  for 
that  purpose,  and  that  the  defendant  would  not  be  justified 
in  using  force  to  prevent  it.  And  yet,  if  the  acts  of  the 
prosecutor  were  of  such  a  threatening  character,  by  the  use 
of  a  pistol  or  other  deadly  weapon,  that  the  prisoner  be- 
lieved, and  had  reason  to  believe,  that  his  life  was  in  immi- 
nent danger,  he  might  be  justified  in  using  the  necessary 
means  to  avert  it.  On  the  other  hand,  if  the  prisoner  was 
holding  the  house  as  a  tenant,  and  had  a  lawful  right  to  de- 
fend his  possession,  and  his  property,  by  the  use  of  proper 
and  necessary  means,  yet,  if  the  force  used  was  unnecessary 
or  excessive,  either  in  amount  or  the  kind  of  weapon  em- 
ployed under  the  circumstances  presented,  and  after  making 
dae  allowance  for  provocation  and  irritation,  he  might  still 
be  amenable  to  a  criminal  prosecution. 

The  court  charged  the  jury  that  the  prisoner  occupied  the 
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house  as  a  servant,  and  not  as  a  tenant ;  and  hence  that  the 
prosecutor  had  the  legal  possession. 

The  defendant  stated  the  contract  to  be,  that  he  was  to 
work  for  Mr.  Son  a  year  at  thirteen  shillings  a  day,  and 
have  the  use  of  the  house  he  lived  in  and  garden  for  that 
period.  The  prosecutor  stated  it  substantially  the  same. 
He  said :  ''I  made  a  bargain  with  him  for  a  year,  if  he  and 
I  could  agree.  I  was  to  pay  him  thirteen  shillings  a  day, 
and  he  was  to  have  a  house  furnished  him."  There  was  no 
dispute  but  that  the  defendant  was  to  have  the  house  in 
which  he  then  resided.  It  does  not  appear  whether  the 
wages  were  less  by  reason  of  furnishing  the  house,  or 
whether  any  or  what  allowance  was  intended  on  that  account. 
Nor  does  it  distinctly  appear  whether  a  residence  in  that 
particular  house  was  necessary  to  the  proper  discharge  of 
the  defendant.  If  the  occupation  is  connected  with  the  ser- 
vice, or  if  it  is  required,  expressly  or  impliedly,  by  the 
employer  for  the  necessary  or  better  performance  of  the 
service,  then  it  is  for  his  benefit,  and  he  continues  in  posses- 
sion. Such  was  clearly  the  case  of  Haywood  v.  Miller^  3 
Hill,  90,  where  a  farmer  hired  a  man  and  his  wife  to  work 
a  farm  for  wages.  The  occupation  of  the  house  was  neces- 
sary to  the  performance  of  the  service ;  and  The  People  v. 
Annis^  46  Barb.,  304,  was  substantially  the  same,  although 
I  am  unable  to  agree  with  the  learned  judge  who  delivered 
the  opinion  in  that  case,  that  immediately  upon  the  termina- 
tion of  the  service  a  tenancy  at  will,  or  by  sufferance,  springs 
up.  In  order  to  have  that  effect,  the  occupancy  must  be 
sufficiently  long  to  warrant  an  inference  of  consent  to  a  dif- 
ferent holding.  Any  considerable  delay  would  be  sufficient, 
but  I  can  see  no  principle  which  would  change  the  occupant 
eo  instantly  from  a  mere  licensee  to  a  tenant.  The  employer 
should  resume  control  of  his  property  within  a  reasonable 
time  or  consent  would  be  inferred.  Whether  this  time  is  a 
day  or  a  week  may  depend  upon  circumstances.  In  Doyle 
V.  GibbSy  6  Lans.,  180,  the  consent  of  the  employer  that  the 
employed  might  remain  until  his  wife  recovered  from  an 
illness,  was  held  not  to  amount  to  a  consent. 

The  circumstance  that  the  right  of  occupation  terminates 
with  the  abrogation  of  the  contract  of  service,  by  consent  or 
by  the  discharge  of  the  servant,  is  not  decisive.     The  ques- 
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liioQ  is,  what  was  the  character  of  the  holding  nnder  the  con- 
tract i  If  thdt  was  a  tenancy,  then  the  party  holding  over 
would  be  a  tenant  at  wiU,  and  the  landlord  would  not  be 
justified  in  entering  with  strong  hand.  So,  while  a  deduc- 
tion from  wages  of  a  specified  sum  for  the  use,  or  the 
absence  of  such  an  arrangement,  would  be  a  material  circum- 
stance, it  would  not  be  in  all  cases  conclusive  either  way. 
The  question  depends  upon  the  nature  of  the  holding, 
whether  it  is  exclusive  and  independant  of,  and  in  no  way 
connected  with  the  service,  or  whether  it  is  so  connected,  or 
is  necessary  for  i|s  performance.  And  this,  I  think,  is  the 
result  of  all  the  cases.  The  question  has  often  arisen  in 
England,  under  the  poor  laws,  to  determine  what  occupation 
would  confer  a  settlement,  the  courts  recognijcing,  as  con- 
trolling the  distinction  between  an  occupation  as  a  tenant  or 
as  a  servant.  {JR.  v.  Minster^  3  M.  &  S.,  276;  JR.  v.  Kel- 
stem^  5  id.,  136;  JR.  v.  Chesnut^  IB.  &  A.,  473;  B.  v. 
Milkridge,  1  T.  R.,  698 ;  R.  v.  Langsimlle,  10  B.  &  C,  899  ; 
jB.  v.  Benneworth^  2  id.,  766.)  The  case  of  Hughes  v.  CJiai- 
liam^  6  M.  &  G.,  64,  arose  under  the  reform  act,  requiring  a 
registry  of  voters,  the  statute  requiring  that  the  person 
should  occupy  as  aumer  or  tenant.  The  facts  were,  that  a 
master  ropemaker  in  a  royal  dock-yard  had,  as  such,  a 
house  in  the  dock-yard  for  his  residence,  of  which  he  had 
the  exclusive  use,  without  paying  rent,  as  part  remunera- 
tion tot  his  services,  no  part  of  it  being  used  for  public  pur- 
poses. If  he  had  not  had  it,  he  would  have  had  an  allowance 
for  a  house,  in  addition  to  his  salary.  The  case  was  elabo- 
rately argued,  and  thoroughly  considered,  and  it  was  held, 
that  the  roi>emaker  occupied  as  a  tenant  and  not  as  a  ser- 
vant. Fi:ndal,  C.  J.,  in  delivering  the  opinion  of  the  court, 
said:  '^ There  is  no  inconsistency  in  the  relation  of  master 
and  servant  with  that  of  landlord  and  tenant.  A  master 
may  pay  his  servant  by  conferring  on  him  an  interest  in  real 
property,  either  in  fee  for  years  or  at  will,  or  for  any  other 
estate  or  interest,  and  if  he  do  so  the  servant  then  becomes 
entitled  to  the  legal  incidents  of  the  estate,  as  much  as  if  it 
were  purchased  for  any  other  consideration."  *  *  * 
''And,  as  there  is  nothing  in  the  facts  stated  to  show  that 
the  claimant  was  required  to  occupy  the  house  for  the  per- 
formances of  his  services,  or  did  occupy  in  order  to  their 
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performance,  or  that  it  was  conducive  to  that  purpose  more 
than  any  other  house  which  he  might  have  paid  for  in  any 
other  way  than  by  his  services  ;  and  as  the  case  expressly 
finds  that  he  had  the  house  as  part  remuneration  for  his 
services,  we  cannot  say  that  the  conclusion  at  which  the  re- 
vising barrister  has  arrived  is  wrong." 

I  have  cited  the  language  of  the  court,  because  it  lays 
down  concisely  the  correct  rule  for  determining  the  ques- 
tion involved  in  this  class  of  cases. 

The  question  in  the  case  before  us  is  presented  somewhat 
differently.  Each  party  relied  upon  the  terms  of  the  con- 
tract, with  only  the  additional  facts  that  the  house  was  a 
part  of  the  mill  property,  and  had  been  occupied  for  several 
years  previously  by  the  prisoner  while  engaged  as  a  laborer 
in  the  mill.  There  was  no  request  to  submit  the  facts  to 
the  jury  to  determine  whether  the  house  was  occupied  to 
enable  the  prisoner  the  better  to  perform  the  service  in  which 
he  was  engaged ;  or,  in  other  words,  whether  it  was  not  oc- 
cupied as  an  appendage  to  the  mill,  and  really  for  the  ben- 
efit of  the  owner ;  nor  was  there  any  evidence  of  an  allowance 
for  rent,  but  it  was  left  to  the  court,  upon  the  contract  and 
facts  before  stated,  to  be  determined  as  a  question  of  law, 
and,  in  my  judgment,  the  court  decided  correctly,  that  the 
defendant  occupied  as  a  servant,  and  not  as  a  tenant.  The 
inference  from  these  facts  is  reasonable,  if  not  irresistible, 
in  the  absence  of  any  provision  for  an  allowance  for  rent, 
that  the  house  was  intended  to  be  occupied  by  an  employe 
for  the  benefit  of  the  owner  in  carrying  on  the  mill.  The 
case  thus  presented  is  analogous  to  that  of  a  person  employ- 
ing a  coachman  or  gardener,  and  allowing  or  requiring  him 
to  reside  in  a  house  provided  for  that  purpose  on  the  prem- 
ises ;  or  a  farmer  who  hires  a  laborer  for  wages,  to  work  his 
farm,  and  to  live  in  a  house  upon  the  same.  In  these  cases 
the  character  of  the  holding  is  clearly  indicated  by  the  mere 
statement  of  facts.  It  is  not  impossible  that  other  facts  may 
exist  to  strengthen  or  weaken  the  inference  that  the  prisoner 
occupied  as  a  servant,  and  not  as  a  tenant,  but  from  the 
facts  proved  there  was  no  error  in  holding  that  he  occupied 
as  a  servant.  Both  parties  regarded  it  as  a  question  of  law 
upon  substantially  undisputed  facts,  although  there  are 
cases  where  the  character  of  the  holding  is  so  uncertain, 
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from  conflicting  evidence  or  inferences  which  may  be  drawn, 
as  to  render  it  proper  to  submit  the  question  to  a  jury.  (3 
M.  &  S.,  790.) 

It  appears  that  the  prisoner  was  absent  at  work  when  the 
prosecutor  went,  with  his  men,  to  the  house  to  remove  the 
furniture,  etc.,  but  soon  returned  and  went  to  the  wood 
house,  and  came  back  with  the  axe  in  his  hand,  with  which, 
afterward,  the  blow  was  inflicted. 

When  the  prisoner  was  upon  the  stand,  as  a  witness,  his 
counsel  asked  him  thfe  question:  "What  was  your  inten- 
tion in  taking  the  axe  from  the  shed  to  the  house?"  To 
which  there  was  an  objection,  which  was  sustained,  and  an 
exception  taken.  The  General  Term  sustained  this  ruling 
upon  the  ground  that  it  was  too  remote,  and  that  the  pris- 
oner could  only  speak  as  to  his  intent  at  the  time  of  his 
striking  the  blow.  I  cannot  concur  with  this  view  as  ap- 
plied to  the  question  involved.  The  intent  to  kill  was  indis- 
pensable to  be  established  by  the  prosecution.  It  constituted 
the  vital  element  of  the  offence,  and  although  it  is  true  that 
the  time  when  that  intent  must  exist  was  when  the  blow  was 
struck,  yet  it  was  competent  for  the  defendant  to  testify  to 
any  fact  tending  to  disprove  such  intent.  It  is  a  fact  to  be 
established,  and,  of  course,  may  be  repelled.  The  prisoner 
having  inflicted  the  injury  with  the  axe,  his  previously  go- 
ing to  the  shed  after  it,  was  a  circumstance  bearing  upon 
his  intent  in  striking  the  blow,  and  from  which  an  inference 
that  he  procured  it  for  that  purpose  might  be  claimed  to  re- 
sult. It  was  a  legitimate  circumstance  to  prove  the  fact  of 
intent.  If  his  taking  the  axe  was  not  for  that  purpose,  but 
for  an  innocent  purpose,  while  it  would  not  conclusively 
disprove  the  intent  at  the  time  of  striking  the  blow,  it  would 
tend  to  destroy  a  material  circumstance  bearing  upon  that 
question  against  him.  If  he  could  disprove  the  intent,  at 
the  time  of  the  act  by  a  general  denial,  it  follows  that  he 
might  disprove  any  fact  tending  to  establish  it.  His  going 
to  the  shed  for  the  axe  would  be  immaterial,  except  for  the 
purpose  of  showing  that  he  brought  it  to  be  used  as  it  was 
used,  and  if  that  purpose  is  disproved,  it  renders  the  circum- 
stance of  no  moment.  The  rule  is  very  well  stated  by  Iloge- 
hoon^  y.,  in  McKown  v.  Hunter^  30  N.  Y.,  625.  After  citing 
4  Kernan,  C67;  21   New  York,  121 ;  25  New  York,  430,  he 
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says:  "These  cases  go  very  far  to  establish  the  general 
principle  that  when  the  motive  of  a  witness  in  performing  a 
particular  act,  or  making  a  particular  declaration,  becomes 
a  material  issue  in  a  cause,  or  reflects  important  light  upon 
such  issue,  he  may  himself  be  sworn  in  regard  to  it,  not- 
withstanding the  difficulty  of  furnishing  contradictory  evi- 
dence, and  notwithstanding  the  diminished  credit  to  which 
his  testimony  may  be  entitled  as  coming  from  the  mouth  of 
an  interested  witness."  The  motive  for  procuring  the  axe 
was  a  fact  material  upon  the  principal  fact  in  the  case,  and 
it  was  clearly  competent  for  the  prisoner  to  testify  in  respect 
to  it. 

We  do  not  deem  it  necessary  to  notice  the  other  points 
made.  For  this  error  the  judgment  must  be  reversed,  and 
a  new  trial  granted. 

All  concur;  except  Andrews  and  Miller,  JJ.,  not 
voting. 

Judgment  reversed. 
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'  The  prisoner  was  indicted  and  convicted  of  an  assault,  with  intent  to  kill.  The 
defence  was  insanity.  Dr.  Clymer,  was  sworn  and  examined  as  a  witness,  on 
tlie  part  of  the  defence.  He  testified  that  he  was  a  physician  and  under- 
stood the  indications  and  symptoms  of  the  existence  of  the  form  of  insanity 
by  which  it  was  claimed  the  prisoner  was  affected,  and  that  the  facts  relied 
upon,  indicated  unsoundness  of  mind. 

In  submitting  the  case  to  the  jury  the  court  said,  that  he,  **  placed  no  reliance 
whatever  upon  Dr.  Clymer's  testimony^  except  what  is  due  to  the  testimony 
of  a  sensible  and  honest  gentleman  ;  but  I  have  equal  respect  for  the  opin- 
ion of  you,  gentlemen,  who,  as  men  of  the  world,  having  attained  a  mature 
age,  and  seen  life  in  many  of  its  phases,  are  quite  as  competent,  perhaps, 
to  pass  upon  this  testimony  as  experts,  as  is  Dr.  Clymer." 

'  Held,  that  this  language  conveyed  to  the  jury  the  opinion  of  the  court  that  it 
was  their  daty  to  disregard  the  evidence  of  the  witness  as  an  expert  and 
was,  therefore,  error.  The  evidence  of  medical  experts  is  admitted  on 
questions  of  insanity,  on  the  ground  that  jurors  are  not  deemed  equally 
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ekilled  and  as  able  to  decide  whether  insanity  exists,  as  are  such  experts. 
The  jury  is  to  determine  what  weight  is  to  be  given  to  such  testimony  and 
they  must  be  left  at  liberty  to  exercise  their  judgment  on  the  subject,  with- 
out being  controlled  by  any  positive  direction  by  the  court. 

John  D.  Totonsendj  for  the  prisoner. 
Daniel.  O.  HoUinSy  Jr.j  for  the  people. 

Daniels,  J. :  The  prisoner  was  convicted  of  committing 
an  assault  upon  his  wife,  with  intent  to  kill. 

The  perpetration  of  the  act  constituting  his  offence  was 
substantially  conceded  on  the  trial,  but  it  was  claimed  in 
his  behalf  that  he  was  at  that  time  insane.  The  peculiar 
form  of  the  disease  which  he  was  alleged  to  be  affected  by, 
was  that  of  delusion,  concerning  supposed  or  assumed  dan- 
ger to  the  virtue  of  bis  wife,  and  her  exposure  to  improper 
influences  in  that  respect  from  and  inclinations  of  her  fam- 
ily relatives.  There  was  evidence  given,  tending,  in  some 
degree,  to  show  that  to  have  been  his  mental  condition  be- 
fore and  at  the  time  when  the  criminal  act  was  charged  to 
have  been  committed  by  him.  While  the  defence  made  in 
his  behalf  was  by  no  means  a  strong  one,  there  was  still 
enough  of  it,  so  long  as  the  charge  imputed  a  crime,  to  ren- 
der it  the  subject  of  consideration  and  decision  by  the  jury; 
and  it  was  so  regarded,  for  it  was  submitted  to  them  in  that 
view  by  the  learned  judge  presiding  at  the  trial. 

An  important  part  of  the  evidence  upon  this  subject,  was 
given  by  Meredith  Clymer,  a  witness  who  was  sworn  and 
examined  on  behalf  of  the  prisoner.  He  was  a  physician, 
professing  to  understand  the  indications  and  symptoms  of 
the  existence  of  the  form  of  insanity  by  which  it  was  claimed 
the  prisoner  was  affected,  and  he  testified  that  the  facts  re- 
lied upon  in  his  favor,  indicated  unsoundness  of  mind. 
When  the  case  was  submitted  to  the  jury,  the  learned  judge 
stated  to  them,  that  he  '^placed  no  reliance  whatever  upon 
Dr.  Clymer' s  testimony,  except  what  is  due  to  the  testimony 
of  a  sensible  and  honest  gentleman ;  but  I  have  equal  respect 
for  the  opinion  of  you,  gentlemen,  Trho,  as  men  of  the  world, 
having  attained  a  mature  age,  and  seen  life  in  many  of  its 
phases,  are  quite  as  competent,  perhaps,  to  pass  upon  this 
testimony  as  experts,  as  is  Dr.  Clymer."    This  was  not  a 
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positive  direction  to  the  jury  to  disregard  the  evidence  of  the 
witness,  although  quite  a  decided  opinion  that  it  was  their 
duty  to  do  so.  A  mere  expression  of  opinion  as  to  the 
weight  or  effect  of  the  evidence,  which  still  allows  the  juror 
to  be  guided  and  governed  by  their  own  convictions,  forms 
no  proper  ground  for  an  exception.  That  may  be  proper, 
and  even  necessary,  under  certain  circumstances,  to  enable 
the  jury  to  give  appropriate  consideration  to  evidence  re- 
quiring their  judgment.  The  evidence  of  witnesses  who  are 
brought  upon  the  stand  to  support  a  theory  by  their  opin- 
ions, is  justly  exposed  to  a  reasonable  degree  of  suspicion. 
They  are  produced  not  to  swear  to  facts  observed  by  them, 
but  to  express  their  judgment  as  to  the  eflEect  of  those  de- 
tailed by  others,  and  they  are  selected  on  account  of  their 
ability  to  express  a  favorable  opinion,  which,  there  is  great 
reason  to  believe,  is,  in  many  instances  the  result  alone  of 
employment  and  the  bias  arising  out  of  it.  Such  evidence 
should  be  cautiously  accepted  as  the  foundation  of  a  verdict, 
and  it  forms  a  very  proper  subject  for  the  expression  of  a 
reasonable  guarded  opinion  by  the  court.  That  is  often  nec- 
essary to  prevent  the  jury  from  being  led  astray  by  giving 
too  much  weight  to  evidence  really  requiring  to  be  suspi- 
ciously watched,  and  which,  in  many  instances,  has  induced 
unwarranted  verdicts,  discreditable  to  the  administration 
of  justice,  as  well  as  exceedingly  detrimental  to  the  public 
interest.  When  the  comments  of  the  court  are  extended  no 
further  than  that,  no  fault  can  be  found  with  them  on  the 
part  of  the  accused.  But  in  the  present  case,  what  was  said 
upon  the  subject,  was  supposed  by  the  prisoner's  counsel  to 
go  so  far  beyond  the  mere  expression  of  an  opinion,  as  to 
constitute  a  positive  direction  that  the  jury  should  disregard 
the  evidence  given  by  this  witness ;  and  an  exception  was 
taken  to  it  because  it  was  believed  to  be  of  thart  character. 
The  proposition  was  presented  by  the  exception,  that  the 
court  could  not  properly  direct  the  jury,  that  no  reliance 
should  be  placed  in  Dr.  Clymer's  testimony,  the  jury  hav- 
ing as  much  capacity  to  determine  upon  that  as  Dr.  Clymer. 
The  statement  of  the  point  excepted  to,  was  clear  and  ex- 
plicit, that  the  jury  could  not  be  directed  to  put  no  reliance 
on  the  testimony  of  this  witness.  That  had  not  been  done, 
but  the  point  was  taken  by  the  exception,  that  such  a  di- 
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rection  should  not  be  given.  And  it  was  immediately  fol- 
lowed by  the  response,  that,  *' There  is  no  more  reliance  to 
be  placed  upon  it,,  than  npon  the  testimony  of  any  other 
person  in  this  case  ;  I  regard  yon,  gentlemen  of  the  jury,  as 
equally  skilled,  as  much  skilled,  and  as  able  tp  decide,  from 
the  evidence,  whether  or  not  the  prisoner  was  insane,  as  Dr. 
Clymer."  This  was  more  than  a  mere  comment,  by  way  of 
opinion,  as  to  the  effect  which  might  be  given  to  the  state- 
ments of  the  witness.  It  was  equivalent  to  a  direction  to 
disregard  it,  by  giving  it  no  weight  whatever.  And  th^t  pre- 
sented the  point  taken  by  the  exception,  just  as  effectually  as 
if  the  exception  had  been  again  repeated.  It  was  to  the  con- 
trolling direction  which  in  the  end  was  given,  that  the  excep- 
tion was  taken.  And  as  it  was  taken  to  the  proposition 
itself,  there  was  no  need  of  repeating  it  again  after  that  had 
been  stated  by  the  court..  The  direction  was  excepted  to, 
and  that  is  all  that  is  required,  to  entitle  the  prisoner  to 
present  it  for  the  determination  and  decision  of  this  court. 
That  it  was  erroneous,  is  too  clear  for  doubt.  For,  under 
the  well  settled  rules  ot  law,  the  effect  of  competent  evidence 
is  a  matter  to  be  disposed  of  by  the  jury,  under  all  the  cir- 
cumstances and  probabilities  of  the  case.  That  is  particu- 
larly their  province  in  the  trial  of  criminal  charges,  where 
the  question  of  guilt  is  exclusively  to  be  decided  by  them. 
And  they  must  be  left  at  liberty  to  exercise  their  judgment 
on  the  subject,  without  being  controlled  by  any  positive  di- 
rection by  the  court.  (1  Greenl.  on  Ev.,  12  ed.,  §  49  and 
note,  §  160;  Firemen's  Ins.  Co.  v.  Walden^  12  John.,  513, 
619;  People  "v.  Ouin,  1  Parker  Crim.  Rep.,  340;  Breen  v. 
People,  4  id.,  380 ;  Duffy  r.  People,  26  N.  Y.,  688.)  That 
freedom  was  not  afforded  them,  concerning  that  portion  of 
the  case  which  was  affected  by  the  evidence  of  the  witness 
Clymer. 

The  other  exceptions  presented  by  the  prisoner's  counsel, 
do  not  appear  to  rest  upon  any  substantial  foundation  ;  but 
if  either  of  them  could  be  plausibly  supported,  it  would  be 
unnecessary  to  consider  it,  as  long  as  the  one  referred  to 
will  necessarily  require  another  trial  of  the  indictment.  The 
judgment  of  the  court  of  General  Sessions  should  be  re- 
versed, and  a  new  trial  ordered. 
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Davis,  P.  J. :  The  evidence  of  medical  experts  is  admit- 
ted on  questions  of  insanity,  on  the  ground  that  jurors  are 
not  deemed  equally  skilled,  or  as  much  skilled,  and  •as' able 
to  decide  whether  the  alleged  insanity  existed,  as  are  such 
experts.  The  law  holds  that  there  is  more  reliance  to  be 
placed  upon  their  opinions  than  the  same  testimony  given 
by  other  persons,  and  therefore  it  does  not  permit  other 
persons  to  give  the  same  kind  of  evidence.  The  jury  is,  in 
all  cases,  to  determine  what  weight  is  to  be  given  to  such 
testimony ;  but  to  instruct  them  that  the  opinion  of  experts 
is  entitled  to  no  weight,  or  to  no  greater  weight  than  the 
opinions  of  persons  not  allowed  to  give  any,  or  to  instruct 
the  jury  that  they  are  deemed  equally  skilled  and  as  able 
to  decide  from  facts  proven,  whether  such  facts  are  indica- 
tions of  the  disease  known  as  insanity,  as  experts  in  that 
branch  of  medical  science,  is  to  overturn  the  theory  of  the 
law  and  the  established  rules  of  evidence  on  that  subject. 
I  think  the  learned  recorder  committed  a  serious  error  in 
his  charge.  My  only  difficulty  is,  in  holding  that  the  ex- 
ception reached  the  error.  But  I  am  inclined  to  think  that 
the  safer  course  is  to  apply  the  exception  to  the  instruction 
given,  which  was  immediately  enunciated  in  response  to 
the  exception.  I  shall  concur,  therefore,  with  my  brother 
Daniels. 

Brady ^  •/".,  concurred. 

Judgment  reversed,  and  a  new  trial  ordered. 
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COUBT  OF  APPEALS. 

New  York,  1875. 


Harris  v.  The  People. 

The  prisoner  waa  ootivicted  by  the  City  Court  of  Long  Island  City,  of  burglary, 
and  sentenced  to  be  imprisoned  in  the  State  prison,  at  hard  labor,  for  the 
term  of  seven  years  and  six  months. 

It  is  claimed  that  the  court  before  which  the  prisoner  was  tried,  was  not  legally 
eonstitnted. 

The  court  was  created  by  chapter  460,  of  the  Laws  of  1871,  and  the  act  is  en- 
titled, "  An  act  to  revise  the  charter  of  Long  Island  City." 

BM,  that  the  oonstitntional  provision  contained  in  the  sixteenth  section  of 
article  8,  of  the  Constitution,  has  not  been  disregarded.  It  is  plain,  that  an 
act  creating  a  municipality,  and  giving  to  it  necessary  legislative,  taxing, 
judicial  and  police  powers,  embraces  but  one  subject,  and  the  separate  pro- 
visions of  such  an  act  defining  and  granting  these  powers  are  but  parts  of 
a  whole,  and  essential  to  make  a  whole* 

HiUd,  that  the  object  of  the  constitutional  provision  was  two-fold :  to  prevent 
the  joining  of  one  local  subject  to  another  or  others  of  the  same  kind,  or  to 
one  or  more  general  subjects,  so  that  each  should  gather  votes  for  all ;  and 
to  advise  the  public,  and  the  locality,  and  the  representatives  of  the  locality, 
and  of  other  parts,  of  the  general  purpose  of  the  bill,  so  that  those  interested 
might  be  on  their  guard  as  to  the  whole  or  as  to  the  details.  The  act  in 
question  did  not  go  counter  to  that  object,  and  its  title  was  in  obedience  to  it. 

Hdd,  that  the  verdict  was  a  general  one,  that  is,  guilty  of  the  offence  alleged 
in  the  indictment,  i.e.,  burglary  in  the  third  degree.  The  punishment  was 
greater  than  that  fixed  by  law,  therefore,  the  case  is  remanded  to  the  court 
below,  for  the  proper  sentence. 

WiUiam  F.  Eowe^  for  the  prisoner. 

Benj.  W.  Downing^  district  attorney,  for  the  people. 

FoLGER,  J.  It  is  claimed  that  the  City  Conrt  of  Long 
Island  City,  before  which  the  plaintiff  in  error  was  convicted, 
has  no  constitutional  existence.  The  conrt  was  created  by 
chapter  460,  of  the  Laws  of  1871.  The  act  is  entitled,  ''  An 
act  to  revise  the  charter  of  Long  Island  City."  The  specific 
point  made  is,  that  the  act  is  a  local  act,  that  it  contains 
more  than  one  subject,  and  that  the  title  does  not  express 
the  subject  of  the  erection  of  that  court.    Probably  the  rule 
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in  JSuber  v.  The  People  (49  N.  Y.,  132),  would  make  this  a 
local  act.  But  tor  the  purposes  of  this  case  we  may  concede 
that  it  is,  without  so  deciding.  The  constitutional  provi- 
sion, which  it  is  said  has  been  disregarded,  is  in  the  six- 
teenth section  of  article  3  of  the  Constitution  :  That  no  local 
bill  shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  its  title.  We  think  it  plain,  that  an  act  creat- 
ing a  municipality,  and  giving  to  it  the  necessary  legislative, 
taxing,  judicial  and  police  powers,  embraces  but  one  subject. 
Every  municipality,  to  be  of  benefit  to  its  citizens  and  to  be 
efficient  in  its  action,  must  have  such  powers  to  greater  or 
less  extent.  Any  act  which  sets  out  to  erect  a  municipality 
must  give  to  it  these  powers,  or  it  is  passed  in  vain.  It  fol- 
lows, then,  that  the  separate  provisions  of  the  act  defining 
and  granting  these  powers  are  but  parts  of  a  whole,  and  es- 
sential to  make  a  whole.  The  whole  thing,  the  creation  of 
the  municipality,  is  the  subject  of  the  act ;  and  the  parts  of 
it  are  not  separate  subjects,  but  separate  parts  of  one  gen- 
eral subject.  So  that  the  act  under  which  Long  Island  City 
was  first  incorporated  embraced  but  one  subject,  to  wit :  "An 
act  to  incorporate  Long  Island  City"  (Laws  of  1870,  chap. 
719,  p.  1729),  expressed  clearly  that  subject.  The  object  of 
the  constitutional  provision  was  two-fold:  to  prevent  the 
joining  of  one  local  subject  to  another  or  others  of  the  same 
kind,  or  to  one  or  more  general  subjects,  so  that  each  should 
gather  votes  for  all ;  and  to  advise  the  public,  and  the 
locality,  and  the  representatives  of  the  locality  and  of  other 
parts,  of  the  general  purpose  of  the  bill,  so  that  those  inter- 
ested might  be  on  their  guard  as  to  the  whole  or  as  to  the 
details.  ( The  People  ex  rel.  v.  Suprs.  of  Chautavquaj  43 
N.  Y.,  10.) 

The  act  last  cited  did  not  go  counter  to  that  object.  The 
title  of  it  was  in  obedience  to  it.  The  revision  of  an  act 
which  has  incorporated  a  municipality  is,  by  parity  of  rea- 
soning, but  one  subject ;  certainly  so  if,  in  the  revision,  no 
different  general  powers  are  given.  The  revision  may  treat 
of  the  essential  parts  of  the  whole,  as  well  as  may  the  origi- 
nal creative  enactment.  And  if  the  revision  of  the  act  of 
incorporation,  that  is  of  the  charter,  is  but  one  subject, 
surely  an  act  which  is  entitled  an  act  to  revise  that  charter 
expressed  the  whole  of  that  subject,  while  it  expresses  but 
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one  subject.  Such  is  the  title  of  the  act  complained  of.  In 
the  act  of  1870,  which  was  the  origin  of  the  municipal  exist- 
ence of  Long  Island  City,  judicial  powers  had  been  con- 
ferred. That  was  an  important  part  of  the  municipal 
organization  desired  and  created.  An  act  which,  by  its  title, 
announced  its  subject  to  be  a  revision  of  that  charter  was 
calculated  to  give  notice  that  legislation  was  sought  for 
which  might  touch  upon  the  subject  of  the  judicial  power 
of  the  municipality.  Thus,  the  object  of  the  Constitution 
was  carried  out.  We  do  not  think  that  the  act  of  1871  is 
unconstitutional,  on  the  ground  alleged  by  the  plaintiff  iu 
error. 

We  think  that  the  indictment  is  to  be  held  as  one  for 
burglary  in  the  third  degree.  The  verdict  was  general, 
guilty.  It  was,  guilty  of  the  offence  alleged  in  the  indict- 
ment ;  that  is,  of  burglary  in  the  third  degree.  The  punish- 
ment imposed  was  greater  than  that  fixed  by  law  for  that 
offence.  It  was  the  sentence  appropriate  for  burglary  in  the 
second  degree.  The  trial  appears  to  have  been  legally  con- 
ducted ;  the  conviction  appears  to  have  been  legal ;  the  sen- 
tence alone  is  illegal.  It  is  not  necessary,  on  account  of  this, 
to  reverse  the  judgment.  This  court  has  power  in  such  case 
to  affirm  the  conviction,  and  to  remand  the  case  to  the  court 
below,  that  the  proper  sentence  may  be  given  to  the  pris- 
oner. (Laws  of  1863,  chap.  226,  amending  2  K.  S.,  741, 
§  24 ;  Sat^ky  v.  The  People^  29  N.  Y.,  124.) 

The  judgment  should  be  affirmed,  but  the  case  remanded 
to  the  conrt  below,  and  the  proper  sentence  be  imposed. 

All  concur. 

Judgment  affirmed  and  ordered  accordingly. 
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COURT  OP  APPEALS. 

Nbk  Yobk,  1874. 


Wood  v.  The  People. 

The  prisoner  was  tried  for  perjary,  at  the  Ck>art  of  Sessions  held  in  Washington 
countj,  by  the  county  judge  of  Saratoga  county,  and  the  justices  of  the  Ses- 
sions of  Washington  county.  It  appears  that  the  judges  who  signed  the 
bill  of  exceptions  were  not  members  of  the  court  when  the  trial  was  had. 
A  bill  of  exceptions  was  proposed  on  behalf  of  the  defendant,  and  amend- 
ments thereto  proposed  by  the  district  attorney,  and  such  proposed  bill  and 
amendments  were  submitted  to  the  judge  who  presided  at  the  trial  and  he 
,  certified  in  what  manner  the  exceptions  should  be  settled,  and  the  judge  of 
Washington  county  adopted  the  papers  thus  certified  as  the  bill  of  excep- 
tions in  the  case. 

HM,  that  it  was  competent  for  the  parties  to  consent  to  the  settlement,  although 
they  were  different  persons  from  those  who  sat  upon  the  trial. 

The  assignments  of  perjury  in  the  indictment  were  founded  upon  the  evidence 
of  the  prisoner  Wood,  on  the  trial  of  an  action  of  slander.  The  court  was 
requested  to  charge  the  jury  that  it  had  not  been  proved  that  the  testimony, 
upon  which  the  perjury  had  been  assigned,  was  material  to  the  issue  tried. 
The  same  request  was  made,  separately,  in  respect  to  each  particular  state- 
ment of  the  prisoniBr,  upon  which  perjuiy  was  assigned.  These  requests 
were  refused,  and  exceptions  taJken.  The  jury  rendered  a  general  verdict 
of  guilty. 

Held,  that  it  must  appear,  either  from  the  facts  set  forth  in  an  indictment  for 
perjury  that  the  matter  sworn  to  and  upon  which  the  perjury  is  assigned 
was  material,  or  it  must  be  expressly  averred,  that  it  was  material)  and  the 
materiality  must  be  proved  on  the  trial  or  there  can  be  no  conviction. 

JIddt  that,  if  a  person  swears  falsely  in  respect  to  any  fact  relevant  to  the  issue 
being  tried,  then  we  think  he  is  guilty  of  perjury,  although  the  case  failed 
from  defect  of  proof  of  another  fact,  and  although  the  other  fact  alleged 
had  no  existence.  It  is  not  necessary  that  the  false  statements  should  tend 
directly  to  prove  the  issue,  in  order  to  sustain  an  indictment  for  perjury. 
If  the  matter  sworn  to  is  circumstantially  material  or  tends  to  support  and 
give  credit  to  the  witness  in  respect  to  the  main  fact,  it  is  perjury. 

Mr.  Tanner  J  for  the  prisoner. 
Mr.  Smithj  for  the  people. 

Andrews,  J.  The  plaintiff  in  error  was  convicted  at  the 
Court  of  Sessions  of  the  county  of  Washington,  held  in  Au- 
gust, 1872,  upon  an  indictment  for  perjury  alleged  to  have 
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been  committed  on  the  trial  of  an  action  for  slander  at  the 
Circuit  Court  in  that  county  in  1871,  brought  by  him  against 
one  Conant  for  charging  him  with  killing  and  selling  the 
beef  of  a  diseased  cow,  knowing  that  it  was  diseasedJi  A 
"writ  of  error  was  issued  out  of  the  Supreme  Court,  directed 
to  the  judges  before  whom  the  trial  was  had,  commanding 
them  to  return  the  record  and  proceedings  to  that  court,  and 
a  return  having  been  made,  the  conviction  was,  after  argu- 
ment in  the  Supreme  Court,  affirmed.  The  case  has,  by  writ 
of  error,  been  brought  into  this  court  and  is  now  before  us 
for  review.  The  error  book  contains  the  judgment  record 
and  a  bill  of  exceptions,  signed  and  sealed  by  the  county 
judge  and  the  justices  of  the  Sessions  of  Washington  county, 
at  a  term  of  that  court  held  in  August,  1873. 

The  point  is  taken,  on  behalf  of  the  people,  that  the  ques- 
tion arising  on  the  bill  of  exceptions  cannot  be  considered 
for  the  reason  that  it  was  not  settled  by  the  judges  before 
whom  the  indictment  was  tried. 

It  appears  from  an  inspection  of  the  record  that  the  trial 
court  was  composed  oj  the  county  judge  of  Saratoga  county, 
and  the  three  justices  of  the  Sessions  of  Washington  county, 
and  that  the  judges  who  signed  and  sealed  the  bill  of  excep- 
tions were  not  members  of  the  court  when  the  trial  was  had. 
It  also  appears  that,  after  the  trial,  a  bill  of  exceptions  was 
pro)>08ed  on  behalf  of  the  defendant,  and  amendments 
thereto  by  the  district  attorney,  and  that  the  proposed  bill 
and  amendments  were  submitted  to  the  judge  who  presided 
at  the  trial,  who  examined  the  papers  and  certified  in  what 
manner  the  exceptions  should  be  settled,  and  the  judges  in 
settling  the  bill  adopted  the  papers  thus  certified  as  the  bill 
of  exceptions  in  the  case. 

It  is  undoubtedly  true  that  a  bill  of  exceptions  ought  reg- 
ularly to  be  settled  by  the  judges  before  whom  the  indictr 
ment  is  tried.  (2  R.  S.,  423,  §  76 ;  739,  §  21.)  But  W0 
think  it  was  competent  for  the  parties  to  consent  that  the  set- 
tlement might  be  had  at  a  term  subsequent  to  that  at  which 
the  indictment  was  tried,  and  before  the  judges  who  might 
then  compose  the  court,  although  they  were  different  per- 
sons from  those  who  sat  upon  the  trial.  And  this,  we  think, 
must  be  presumed  to  have  been  the  case  in  respect  to  the 
bill  of  exceptions  in  question.    It  was  returned  upon  the 
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writ  of  error,  and  it  does  not  appear  that  there  was  any  ob- 
jection to  the  settlement  at  the  time  it  was  made.  If,  for 
any  reason, .  the  bill  of  exceptions  was  improperly  inserted 
in  the  record,  the  coart,  on  an  application  to  correct  it, 
could  give  the  proper  relief.  No  such  application  appears 
to  have  been  made,  and  to  allow  the  objection  to  the  regu- 
larity of  the  settlement  to  be  taken  for  the  first  time  on  the 
argument  of  the  case,  would  not  be  in  the  furtherance  of 
justice,  and  the  objection  aught  not  to  be  entertained. 

We  are  of  the  opinion  that  the  bill  of  exceptions  is  prop- 
erly before  us,  and  that  the  exceptions  contained  therein  are 
open  for  examination. 

Gonant,  the  defendant  in  the  slander  suit,  justified  in  his 
answer  the  speaking  of  the  words  charged  in  the  complaint, 
and  alleged  in  general  terms,  that  at  or  about  a  time  stated, 
the  plaintiff  did  kill  and  sell  the  beef  of  a  diseased  cow, 
knowing  it  to  be  diseased. 

The  assignments  of  perjury  in  the  indictment  are  founded 
upon  the  evidence  alleged  to  have  been  given  by  Wood  on 
the  trial  of  that  action  ;  and  it  is  not  claimed  by  the  counsel 
for  the  people  that  it  was  material,  upon  any  issue  in  the 
case,  except  the  issue  raised  by  the  justification. 

The  indictment  contains  five  counts.  The  first  count  sets 
out  the  evidence  given  by  the  prisoner  on  his  examination, 
embracing  many  particulars  and  more  than  twenty  distinct 
and  separate  assignments  of  perjury  in  respect  thereto. 
The  most  of  them  relate  to  the  testimony  of  the  prisoner  as 
to  the  fact  whether  a  certain  cow  bought  by  his  father,  in 
the  fall  of  1866,  of  Conant,  and  taken  to  the  premises  of  the 
father,  with  whom  the  prisoner  resided,  and  which  was 
afterward,  in  December,  1866,  killed  and  subsequently  sold 
was,  before  and  at  the  time  she  was  killed,  diseased,  and  to 
the  further  fact  whether  he  knew  of  her  diseased  condition 
at  that  time.  In  his  evidence  he  testified  that  the  cow  was 
not  diseased  when  she  was  killed  or  while ,  she  was  in  his 
father's  possession ;  and  he  denied  that  she  was  lame  or  had 
any  swelling  or  ulcer  as  other  witnesses  had  stated.  There 
are  other  assignments  of  perjury  in  this  count,  in  respect  to 
statements  made  by  him  upon  the  trial,  which  do  not,  upon 
their  face,  appear  to  have  been  material  to  the  issue  in  the 
case. 
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At  the  conclusion  of  the  testimony  the  court  was  requested 
to  charge  the  jury  that  it  had  not  been  proved  that  the  tes- 
timony, upon  which  the  perjury  was  assigned,  was  material 
to  the  issue  tried.  The  same  request  was  made  separately 
in  respect  to  each  particular  statement  of  the  prisoner  upon 
which  perjury  was  assigned.  These  requests  were  refused 
and  exceptions  were  taken.  The  jury  rendered  a  general 
verdict  of  guilty  upon  all  the  counts.  The  question  is  raised 
by  these  exceptions  whether  there  was  a  failure  to  prove,  in 
respect  to  aU  or  any  of  the  numerous  statements  upon  which 
perjury  was  assigned,  that  they  were  material  to  the  ques- 
tion and  issue  before  the  court.  {DuncJcles  v.  Wiles y  11 
N.  Y.,  430.)  It  must  appear,  either  from  the  facts  set  forth 
in  an  indictment  for  perjury  that  the  matter  sworn  to  and 
upon  which  the  perjury  is  assigned  was  material  or  it  must 
be  expressly  averred,  that  it  was  material,  and  the  materi- 
ality must  be  proved  on  the  trial  or  there  can  be  no  convic- 
tion. A  false  oath  upon  an  immaterial  matter  will  not 
support  a  conviction  for  perjury.  (Roscoe  Or.  Ev.,  758;  2 
Buss,  on  Grimes,  689.) 

If,  therefore,  there  was  a  failure  to  show,  in  respect  to 
any  one  of  the  assignments  of  perjury,  that  the  matter  em- 
braced therein  was  material,  the  conviction  must  be  reversed ; 
otherwise,  as  the  court  cannot  know  upon  what  ground  the 
jury  proceeded,  the  defendant  may  have  been  convicted 
npon  an  assignment  of  perjury  which  related  to  testimony 
not  material  to  the  case.  We  have  been  referred  to  cases 
which  hold  that  judgment  will  not  be  arrested  upon  a  con- 
viction for  perjury  where  the  indictment  contains  in  one 
count  several  assignments,  some  of  which  are  good  and 
others  defective.  (People  v.  Curling^  1  J.  R.,  320 ;  SameY. 
Wiley,  3  Hill,  213 ;  Comm.  v.  JoJtns,  6  Gray,  274  ;  State  v. 
JSdScdU^  6  N.  H.,  352.)  It  will  be  presumed  in  such  a  case 
that  the  jury  disregarded  the  defective  assignments  and 
proceeded  upon  the  substantial  and  sufficient  averments  in 
the  indictment.  But  when  the  attention  of  the  court  on  the 
trial  is  specifically  called  to  the  question  and  the  judge 
refuses  to  withdraw  from  the  consideration  of  the  jury  those 
assignments  which  are  defective  in  form,  or  which  have  not 
been  sustained  by  proof,  and  exception  is  taken,  the  court 
cannot  disregard  the  error.    The  exception  to  the  refusal  to 
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charge  generally  that  none  of  the  testimony  upon  which  per- 
jury was  assigned  had  been  shown  to  be  material,  was  not 
well  taken.  This  exception  is  sought  to  be  supported  on 
the  ground  that  it  does  not  appear  that  any  evidence  was 
given  on  the  trial  of  the  slander  suit  tending  to  show  that 
the  prisoner  sold  the  beef  of  the  cow  to  which  his  testimony 
referred,  and  that  it  affirmatively  appears  that  the  father 
owned  the  cow  and  sold  the  beef.  This  argument  assumes 
that  testimony,  in  order  to  be  material,  must  relate  not  only 
to  the  issue  in  the  cause,  but  to  an  issue  which  might  be 
fully  maintained  by  the  party  tendering  it ;  in  other  words, 
that  if  the  testimony  relates  to  a  fact  or  circumstance  which 
is  material  as  part  of  an  entire  case,  the  accused  may  escape 
conviction  if  he  can  show  that  another  essential  fact  could 
not  have  been  proved.  If  a  person  swears  falsely  in  respect 
to  any  fact  relevant  to  the  issue  being  tried,  then  we  think 
he  is  guilty  of  perjury,  although  the  case  failed  from  defect 
of  proof  of  another  fact,  and  although  the  other  fact  alleged 
had  no  existence.  For  instance,  if  in  an  action  by  the 
indorsee  of  a  note  against  the  maker,  a  defence  was  made 
which  was  admissible  only  on  showing  that  the  plaintiff 
took  the  note  after  it  was  due,  a  witness  should  falsely  state 
that  it  was  transferred  before  it  was  due,  I  cannot  doubt  he 
would  be  guilty  of  perjury,  although  no  defence  in  fact  ex- 
isted. The  evidence  would  be  relevant  to  the  cause,  and  it 
does  not  lie  with  the  perjurer  to  say  that  if  he  had  sworn 
to  the  truth  the  case  for  other  reasons  would  have  failed. 
{Bex  V.  Rhodes^  2  Ld.  Raymd.,  887.)  In  respect  to  some  of 
the  statements  upon  which  perjury  is  assigned,  there  was, 
I  think,  no  proof  of  their  materiality.  There  was  a  ques- 
tion made  on  the  trial  of  the  slander  suit  whether  the  dis- 
eased beef  was  taken  to  market  at  the  same  time  with  a  lot 
of  turkeys,  and  whether  the  beef  and  turkeys  were  taken  in 
a  sleigh  from  the  house  of  the  prisoner's  father,  and  then 
transferred  to  a  wagon  at  Mr.  Nelson's,  and  whether  Mr. 
Nelson  helped  unload  the  beef  from  the  sleigh  to  the  wagon. 
The  prisoner  testified  that  the  beef  was  not  taken  at  the 
same  time  with  the  turkeys,  and  that  it  was  transferred  to 
a  wagon  from  the  sleigh  at  Nelson's,  and  that  Nelson 
assisted  in  transferring  it.  The  indictment  assigns  as  per- 
jury that  the  beef  was  not  transferred  at  Nelson's,  and  by  a 
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separate  assignment  that  Nelson  did  not  assist  in  making 
the  transfer.  The  indictment  does  not  allege  that  either  of 
theee  statements  was  material,  nor  do  they  appear  to  have 
been  so,  on  a  comparison  of  the  statements  with  the  issue  in 
the  pleadings  or  by  any  extrinsic  proof.  It  is  not  necessary 
that  the  false  statements  should  tend  directly  to  prove  the 
issne  in  order  to  sustain  an  indictment.  If  the  matter 
falsely  sworn  to  is  circumstantially  material  or  tends  to  sup- 
port and  give  credit  to  the  witness  in  respect  to  the  main 
fact,  it  is  perjury.  {Comm.  v.  Pollard,  12  Mass.,  220  ;  3 
Greenl.  Ev.,  §  197  ;  Roscoe  on  Cr.  Ev.,  759.)  If  the  state- 
ments in  the  assignments  last  referred  to  were  material,  it 
Bhoold  have  been  shown.  Their  materiality  cannot  be  infer- 
red and  they  do  not  appear  to  have  had  any  relation  to  the 
issue,  either  direct  or  collateral,  or  to  the  credit  of  the  wit- 
ness in  resi>ect  to  his  other  testimony. 

For  the  error  of  the  court  in  refusing  to  charge  that  these 
statements  were  not  proved  to  be  material,  the  judgment 
and  conviction  must  be  reversed. 

All  concur. 

Judgment  reversed. 

KoTB. — Exceptions  are  now  taken  in  criminal  cases,  and  bills  of 
exceptions  are  now  settled  according  to  the  provisions  of  the  Code 
of  Criminal  Procedure  contained  in  chapter  one  of  title  eight  of  such 
Code. 

Those  provisions  are  as  follows  : 

"  §  455.  On  the  trial  of  an  indictment,  exceptions  may  be  taken 
by  the  defendant,  to  a  decision  of  the  court,  upon  a  matter  of  law, 
by  which  his  substantial  rights  are  prejudiced,  and  not  otherwise, 
in  any  of  the  following  cases  : 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury; 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a  challenge 
for  actual  bias  to  any  juror  who  participated  in  the  verdict,  or  in 
allowing  or  disallowing  such  challenge  ; 

3.  In  admitting  or  rejecting  witnesses  or  testimony,  or  in  deciding 
any  question  of  law,  not  a  matter  of  discretion,  or  in  charging  or 
instructing  the  jury  upon  the  law,  on  the  trial  of  the  issue. 

"§  456.  A  biU  containing  the  exceptions  must  be  settled  and 
signed  by  the  presiding  judge,  and  filed  with  the  clerk. 
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"§  467.  The  bill  of  exceptions  must  be  settled  at  the  trial  unless 
the  court  otherwise  direct.  If  no  such  direction  be  given,  the  point 
of  the  exception  must  be  particularly  stated  in  writing,  and  delivered 
to  the  court,  and  must  immediately  be  corrected  or  added  to,  until 
it  is  made  conformable  to  the  truth. 

"  §  458.  If  the  bill  of  exceptions  be  not  settled  at  the  trial  it  most 
be  prepared  and  served  within  five  days  thereafter,  on  the  district 
attorney,  who  may,  within  five  days,  serve  on  the  defendant  or  his 
counsel,  amendments  thereto.  The  defendant  may  then,  within  five 
days,  serve  the  district  attorney  with  a  notice  to  appear  before  the 
presiding  judge  of  the  court,  at  a  specified  time,  whether  in  or  out 
of  court,  not  less  than  five  nor  more  than  ten  days  thereafter,  to  have 
the  bill  of  exceptions  settled. 

"  §  459.  At  the  time  appointed,  the  judge  must  settle  and  sign  the 
bill  of  exceptions. 

"§  460.  The  time  for  preparing  the  bill  of  exceptions  or  the 
amendments  thereto,  or  for  settling  the  same,  may  be  enlarged  by 
consent  of  the  parties,  or  by  the  presiding  judge,  or  by  a  judge  of 
the  Supreme  Court,  but  by  no. other  oflScer. 

"§461.  If  the  biU  of  exceptions  be  not  served  within  the  time 
prescribed  in  section  four  hundred  and  fifty-eight,  or  within  the  en- 
larged time  therefor,  as  prescribed  in  the  last  section,  the  exceptions 
are  deemed  abandoned.  If  it  be  served,  and  the  parties  omit,  within 
the  time  limited  by  section  four  hundred  and  fifty-eight,  the  one  to 
prepare  amendments,  and  the  other  to  give  notice  of  appearance  be- 
fore the  judge,  they  are  respectively  deemed,  the  one  to  have  agreed 
to  the  bill  of  exceptions,  and  the  other  to  the  amendments."    Ed. 
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Third  Department  ~  New  York,  1874. 


Woodford  v.  The  People. 

The  prisoner  was  indicted  and  convicted  of  arson  in  the  first  degree,  in  setting 
fire  to  certain  dwelling-houses  in  the  village  of  Canastota,  to  the  number  of 
thirty-five.  On  the  trial  the  people  elected  to  proceed  as  to  one  house  only, 
and  that  was  the  house  of  Mar  j  H.  Parker. 

Meld,  that  it  was  proper  to  indict  the  prisoner  as  for  one  offence,  and,  provided 
the  destruction  of  every  house  amounted  to  the  same  degree  of  arson,  the 
indictment  need  contain  but  one  count.  Regarding  the  entire  fire  as  one 
transaction,  the  burning,  condition,  situation  and  occupancy  of  the  several 
liouses,  were  simply  matters  of  detail. 

A  motion  by  the  prisoner's  counsel  was  made  to  quash  the  indictment,  and  in 
arrest  of  judgment,  on  the  ground  that  the  indictment  did  not  state  there 
was  some  human  being  in  each  dweUing-house  at  the  time  the  houses  were 
fired  or  burned. 

Jleld,  that  the  first  degree  of  arson  requires  the  presence  of  some  human  being 
in  the  dwelling-house  at  the  time  the  prisoner  sets  fire  to  or  burns  it.  The 
statute  describes  the  crime  to  be,  ''  willfully  setting  fire  to,  or  burning,  in 
the  night  time,  a  dwelling-house  in  which  there  shall  be,  at  the  time,  some 
human  being."  ffeldj  further,  that  a  fair  construction  of  the  words  em- 
ployed in  the  indictment  charge  the  presence  of  a  human  being,  in  each  of 
the  houses,  at  the  time  they  were  burned. 

WiUiam  James^  for  the  prisoner. 

O.  A.  Forbes^  district  attorney,  for  the  people. 

Lajtoon,  J.  The  prisoner  committed  but  one  act,  and  its 
consequences  were  the  destruction  of  thirty-five  dwelling- 
houses.  We  think  it  was  proper  to  indict  him  as  for  one 
offence,  and,  provided  the  destruction  of  every  house 
amounted  to  the  same  degree  of  arson,  the  indictment  need 
contain  but  one  count.  (Wharton  Cr.  Law,  §  391.)  He 
should  be  held  to  have  intended  the  natural  and  probable 
consequences  of  his  wicked  act.  The  wrong  done,  was  done 
by  him,  and  it  was  done  with  a  malicious  intent.  That 
intent  may  not  have  originally  embraced  all  the  mischief  he 
produced,  and  it  may  have  embraced  more.  The  malicious 
intent  being  granted,  its  extent  must  be  gathered  from  the 
result,  and,  in  the  absence  of  evidence  to  the  contrary,  be 
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held  commensurate  with  it.  No  man  can  shelter  himself 
from  punishment  upon  the  ground  that  the  mischief  he  did 
was  wider  than  he  intended.  (Roscoe  Cr.  Evidence,  271, 
272. )  If  the  description  of  his  crime  embraced  thirty-five 
houses,  it  was  because  he  destroyed  so  many.  If  the  multi* 
tude  confused  him,  he  caused  the  multitude.  The  people 
were  not  obliged  to  rest  with  one  since  the  prisoner  had  not. 
The  objection  to  the  indictment  for  duplicity,  in  charging 
the  burning  of  thirty-five  houses,  was  therefore  not  well 
taken. 

For  the  same  reason,  the  people  had  the  right  to  givQ  evi- 
dence as  to  the  burning  of  all  of  them.  Regarding  the  en- 
tire fire  as  one  transaction^  the  burning,  condition,  situation 
and  occupancy  of  the  several  houses,  were  simply  matters 
of  detail. 

When,  at  the  opening  of  the  evidence,  the  people  elected 
to  proceed  as  to  the  burning  of  one  house  only,  waiving  all 
right  to  convict  as  to  any  of  the  others,  they  threw  away 
thirty-four  chances  of  conviction,  which,  assuming  the 
indictment  to  be  correctly  framed  as  to  every  house,  they 
had  the  right  to  hold  and  urge  against  the  prisoner.  It  is 
difficult  to  see  how  the  prisoner  was  harmed  by  it.  His 
counsel  did  not  except.  What  he  assented  to  then,  he  can- 
not urge  as  error  now. 

The  prisoner's  counsel  further  urged  upon  motion  to 
quash  the  indictment,  and  in  arrest  of  judgment  after  con- 
viction, that  the  indictment  was  void  for  duplicity,  upon 
the  alleged  ground  that  it  did  not  state  that  there  was  some 
human  being  in  each  one  of  the  dwelling-houses,  but  in  one 
only,  and  therefore  charged  in  each  count  the  separate 
offences  of  arson  in  the  first,  and  in  the  third  degrecf.  If  the 
indictment  does  allege  that  there  was  a  human  being  in 
some  of  the  houses,  and  does  not  as  to  all,  then  the  indict- 
ment is  obnoxious  to  the  objection.  The  first  degree  of  ar- 
son requires  the  presence  of  some  human  being  in  the 
dwelling-house  at  the  time  the  prisoner  sets  fire  to  or  bums 
it ;  the  third  degree  does  not.  These  two  degrees  of  arson, 
being  two  distinct  statutory  crimes  of  different  grades  of 
punishment,  cannot  be  united  in  one  count.  {The  People 
V.  Wright,  9  Wend.,  193;  The  People  v.  Jieed,  1  Park., 
481 ;  Dawson  v.  The  People,  25  N.  Y.,  399.) 
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The  reason  of  the  rule  is,  that  if  the  jary  are  permitted  to 
find  a  general  verdict  of  guilty  upon  such  a  count,  the  ver- 
dict condemns  the  prisoner  for  the  highest  offence  charged 
in  it,  when  the  fact  might  be  that  the  jury  only  thought  him 
guilty  of  the  lesser  crime ;  and  also  because  some  might  find 
him  guilty  of  one,  and  some  of  the  other  offence,  and  all 
agree  upon  neither,  in  which  case  he  should  not  be  convicted 
at  alL  We  state  the  reason  of  the  rule,  to  show  that  the 
rule  itself,  is  without  application  in  the  present  case.  The 
people  withdrew  all  claim  to  convict  except  with  regard  to 
the  single  house  of  Mary  H.  Parker.  The  judge  distinctly 
told  the  jury  that  they  must  find  the  prisoner  guilty  of  set- 
ting fire  to  that  house,  or  acquit  him ;  with  this  waiver  by 
the  x)eople,  and  this  charge  by  the  court,  it  was  of  no  moment 
to  the  prisoner  whether  the  indictment  improperly  joined 
other  offences  with  the  one  upon  which  only  he  was  to  be 
judged.  If  the  allegations  as  to  the  others  were  erroneous, 
the  errors  were  removed  by  the  withdrawal  of  the  charges. 

The  question  was  distinctly  raised  by  the  prisoner's 
counsel  in  his  requests  to  charge  and  exceptions  to  refusal 
to  charge,  whether  the  indictment  charges  the  prisoner  with 
arson  in  the  first  degree  in  setting  fire  to  the  house  of  Mary 
H.  Parker.  If  it  does  not,  then  the  prisoner  has  been  con- 
victed of  a  crime  with  which  he  was  not  charged,  and  the 
conviction  cannot  be  sustained.  The  point  of  this  objection 
is,  that  the  indictment  does  not  specifically  charge  that  at 
the  time  the  prisoner  set  fire  to  her  house,  there  was  some 
human  being  in  it. 

Arson  in  the  first  degree,  as  described  by  the  statute, 
consists  of  ''  willfully  setting  fire  to,  or  burning,  in  the  night 
time,  a  dwelling-house  in  which  there  shall  be,  at  the  time, 
some  human  being." 

The  indictment  in  the  first  count  charges  the  prisoner 
with  setting  fire  to  the  dwelling-house  of  Mafy  H.  Parker, 
and  the  dwelling-house  of  several  others,  naming  some,  and 
describing  others  as  "  divers  persons  to  the  jurors  unknown," 
and  then  uses  these  words:  "there  being  then  and  there 
within  the  said  dwelling-houses  some  human  being."  The 
second  count  used  the  same  words  to  charge  the  presence  of 
a  human  being  at  the  time  the  houses  were  burned.  Is  it 
a  &ur  construction  of  these  words  to  say,  that  they  do  not 
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charge  the  presence  of  a  human  being  in  each  of  these  dwell- 
ing-houses, but  only  charge  the  presence  of  one  human 
being  in  some  one  of  the  multitude  ?  The  prisoner  had  a 
right  to  know,  at  and  before  the  trial,  whether  the  indict- 
ment charged  the  fact  to  be,  that  there  was  a  human  being 
in  the  dwelling-house  of  Mary  H.  Parker.  If  it  did,  he  had 
to  meet  that  charge  placing  his  liberty  for  life,  in  peril ;  if 
it  did  not,  then  only  for  a  short  term  of  years.  The  indict- 
ment uses  the  precise  words  of  the  statute,  and  while  it  may 
be  justly  charged  that  the  language  is  not  explicit,  we  are 
sure  that  no  one  can  read  the  indictment,  without  being 
convinced  that  it  was  the  intent  of  the  pleader  to  charge  the 
presence  of  a  human  being  in  each  of  the  dwelling-houses 
specified  therein.  We  think  it  a  fair  construction  of  the 
words  employed,  to  hold  that  they  do  so  charge.  This  ob- 
jection, therefore,  fails. 

Evidence  was  given  by  the  people,  under  objection,  show- 
ing the  conduct  and  whereabouts  of  the  prisoner  for  several 
hours  preceding  the  fire.  A  hay  barn  was  burned  in  the 
same  village  about  three  hours  previous  to  the  fire  in  ques- 
tion, and  the  prisoner  was  shown  to  have  been  seen  in  it^ 
vicinity  shortly  before  and  after  the  fire  broke  out.  Had 
there  been  no  burning  of  the  hay  barn,  it  would  not  be 
doubted  that  evidence  might  properly  be  given,  showing 
the  whereabouts  and  conduct  of  the  prisoner  shortly  before 
the  fire  in  question,  especially  if  it  bore  upon  his  oppor- 
tunity or  guilty  intent  to  do  the  act.  This  evidence  seems 
to  have  been  given  with  this  view,  and  the  judge  in  his 
charge  cautioned  the  jury  to  give  to  it  no  other  effect.  We 
think  that  the  criticism  of  the  prisoner's  counsel  that  proof 
of  one  offence  was  given  in  support  of  another  is  not 
warranted. 

The  prisoner's  counsel  requested  the  court  to  charge  that 
if  the  fire  did  not  reach  the  house  of  Mary  H.  Parker  until 
after  she  was  aroused,  and  she  had  time  to  escape  before 
the  fire  reached  her  house,  and  she  neglected  to  do  it,  it  is 
not  arson  in  the  first  degree.  Mrs.  Parker  testified  that  she 
was  aroused  from  her  sleep  by  the  alarm  ;  that  the  fire  had 
not  then  reached  her  house ;  that  she  threw  on  her  wrapper, 
and,  instead  of  instantly  leaving,  remained  about  five  min- 
utes to  pick  up  some  of  her  things,  when  the  fire  caught  her 
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hcmse.  In  view  of  these  facts  the  judge  properly  refused 
the  request.  It  would  be  requiring  too  much,  to  ask  the 
inmates  of  an  exposed  house,  to  abandon  their  shelter  and 
property  at  the  earliest  moment,  out  of  any  sentimental 
regard  for  the  fate  of  the  incendiary.  Arson  is  an  oflfence 
against  property.  It  is  aggravated  when,  in  addition  to  the 
destruction  of  property,  human  life  is  thereby  in  danger  of 
destruction.  Because  a  person  may  or  does  escape  with  his 
life,  does  not  prove  that  it  was.  not  in  peril.  The  statute 
has  made  the  fact,  that  some  human  being  is  in  the  house 
at  the  time  it  is  set  fire  to,  the  test  of  the  peril,  and  draws 
no  distinctions  as  to  its  imminency.  {People  v.  ButleTy  16 
John.,  204;  People  v.  OrcuU,  1  Park.,  252.) 

Several  other  objections  were  taken,  which,  we  think, 
were  properly  disposed  of  by  the  learned  justice  upon  the 
trial,  and  it  is  not  necessary  to  discuss  them. 

The  conviction  should  be  affirmed. 

Present: — Bockes^  P.  J.,  Landon  and  Countryman^  J  J. 

Conviction  and  judgment  affirmed. 


SUPREME  COURT. 

Pint  Department — New  York,  1876. 
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The  defendant  was  convicted  before  the  Court  of  General  Sessions,  of  the  city 
and  county  of  New  York,  of  an  assault  with  intent  to  kill,  or  to  do  bodily 
harm.    The  defence  was  justification. 

On  the  trial  the  court  asked  the  question  :  *'  Evers,  can  you  explain  to  me  this 
thin^ ;  while  Curran,  that  was  able  to  whip  you,  kept  picking  at  you  for 
amusement,  why  should  he  have  put  his  hand  in  his  pocket  after  giving  you 
three  terrific  licks  in  the  face  ?  what  was  the  occasion  of  drawing  a  pistol  T* 
To  which  the  prisoner's  counsel  duly  excepted. 

JIM,  that  the  question  excepted  to  was  objectionable.  The  Recorder  seems  to 
have  been  impressed  with  the  conviction  that  the  complainant  being  the 
conqueror,  it  was  absurd  in  him  to  resort  to  a  weapon  ;  but  that  was  for  the 
jury  to  determine,  not  upon  the  reasons  or  opinions  of  the  defendant,  but 
upon  the  facts  and  circumstances  disclosed.  We  cannot  say  that  the  ques- 
tion did  not  do  the  prisoner  any  injury,  and,  upon  well  settled  principles  of 
evidence,  that  is  sufficient  to  demand  a  reversal  of  the  judgment. 
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William  F.  Howe^  tot  the  prisoner. 

Benjamin  K.  Phelps^  for  the  people. 

Brady,  J.:  The  defendant  was  arraigned  for  an  assault 
with  intent  to  kill,  or  to  do  bodily  harm.  The  defence  was 
justification. 

The  evidence  on  the  part  of  the  prisoner,  tended  to  show 
repeated  acts  of  violence  against  him  by  the  complainant, 
and  threats  against  his  life,  which  the  prisoner  asserted  he 
believed  he  would  carry  out.  On  the  occasion  when  the  as- 
sault was  made,  for  which  the  prisoner  was  tried,  the  com- 
plainant began  the  disturbance  by  assailing  the  former,  as 
the  prisoner  stated,  and  he  was  sustained  in  material  facts 
of  his  evidence  thereupon  by  other  witnesses.  The  question 
for  the  jury  was,  whether  the  prisoner  was  justified  in  b^ 
lieving  himself  to  be  in  peril,  and,  under  the  rules  of  law, 
authorized  to  resort  to  the  weapon  used  to  protect  himself. 
These  rules  were  properly  stated  to  the  jury,  and  although 
it  is  apparent  that  the  learned  recorder  entertained  very  de- 
cided views  of  the  case  presented,  he  oautioned  the  jury 
against  their  influence  upon  them,  instructing  them  that  it 
was  their  duty  to  decide  the  questions  involved,  and  to  de- 
cide them  upon  their  own  appreciation  of  the  evidence. 
Upon  this  element  of  the  charge,  therefore,  if  there  had  been 
a  valid  exception,  it  would  necessarily  be  held  that  there 
was  no  error  committed.  The  expression  of  judicial  opinion 
in  these  cases,  has  not  been  regarded  as  an  erroneous  exer- 
cise of  judicial  power. 

Whether  the  prisoner  was  justified  in  doing  what  he  did, 
depended  upon  the  credibility  given  to  either  of  the  class  of 
witnesses  called  respectively  for  the  people  and  the  prisoner. 
They  were  in  conflict  upon  the  origin  of  the  fracus,  and  the 
details  marking  its  progress  and  consummation,  and,  there- 
fore, the  verdict  rendered  must  be  conclusive,  unless  some 
error  arising  or  presented  upon  exception,  was  committed 
during  the  trial. 

The  prisoner,  upon  his  examination,  described  a  motion 
of  the  complainants  hand  by  him  during  the  collision  be- 
tween them,  from  which  he  thought  the  latter  designed  to 
take  a  pistol  froin  his  pocket,  and  in  reference  to  that  cir- 
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cumstance,  the  learned  recorder  asked  this  question:  "  Evers, 
can  you  explain  to  me  this  thing :  while  Carran,  that  was 
able  to  whip  you,  kept  picking  at  you  for  amusement,  why 
eliould  he  have  put  his  hand  in  his  pocket  after  giving  you 
three  terrific  licks  in  the  face  ?  what  was  the  occasion  of 
drawing  a  pistol?"  To  which  the  prisoner's  counsel  duly 
excepted.  The  prisoner  answered:  *' Your  honor,  I  am  no 
fighting  man ;  he  is  a  very  desperate  man  ;  I  do  not  fight ;" 
and  it  was  followed  by  the  further  question  :  "I  don't  see 
why  a  man  whipping  you  every  day,  that  you  should  sus- 
pect that  he  would  draw  a  pistol,"  which  was  answered, 
and  without  exception,  as  follows:  '^He  was  threatening 
my  life  all  Jthe  time  he  seen  me ;  he  has  thrown  a  man 
overboard ;  he  was  threateniilg  me  all  the  time,  calling  me 
never  by  my  right  name ;  I  have  a  license  to  keep  a  sailor's 
boarding  house;  he  has  not;  it  is  not  lawful  for  him  to 
doit." 

The  question  excepted  to  was  objectionable.  It  called 
upon  the  prisoner  to  furnish  the  reason,  or  state  a  motive 
for  an  act  which  he  regarded  as  indicative  of  a  design  to  kill 
him,  or  do  him  some  bodily  harm,  and  which  was  in  fact  the 
pivotal  part  of  the  defence.  He  was  not  bound  to  explain 
the  complainant's  conduct,  or  to  express  any  opinion  upon 
his  motive,  object  or  intent,  or  to  give  any  reason  for  any  or 
either  of  them.  He  was  under  no  obligation  to  answer, 
therefore,  the  question  propounded,  and  should  not  have 
been  subjected  to  it.  That  course  of  inquiry  might  be 
indalged  on  the  examination  of  the  complainant,  and  it  was 
a  proper  consideration  of  the  jury  in  determining  upon  the 
evidence  whether  the  prisoner  was  warranted  in  believing 
himself  in  peril.  The  prisoner  was  to  be  held  bound  to  an- 
swer as  to  the  facts  and  circumstances,  and  not  to  give  philo- 
sophical deductions.  In  establishing  his  defence,  it  was 
sufficient  for  him  to  show  a  reasonable  ground  for  appre- 
hending a  design  to  take  his  life,  or  to  do  him  some  great 
bodily  harm,  and  also  a  reasonable  ground  to  believe  the 
danger  imminent  that  such  design  would  be  accomplished, 
although  it  might  afterward  turn  out  that  such  appearances 
were  false,  and  there  was  in  fact  no  such  design,'or  any  dan- 
ger that  it  would  be  aroomplished.  The  accused  must,  in 
such  cases,  decide  at  his  peril  upon  the  force  of  the  circum- 
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stanceB  in  which  he  is  placed,  for  that  is  a  matter  subject  to 
examination.     {Shorter  v.  The  People^  2  N.  Y.,  193.) 

The  question,  indeed,  called  upon  the  witness  to  explain 
two  things,  namely :  why  should  the  complainant,  under 
the  circumstances,  put  his  hand  in  his  pocket ;  what  was 
the  occasion  of  his  drawing  a  pistol.  His  response,  as  an 
answer  to  the  question,  was  a  failure.  He  explained  neither. 
He  reiterated  some  of  the  elements  of  the  defence,  but  gave 
no  explanation.  His  failure  in  that  respect  may  have  preju- 
diced his  case.  It  is  impossible  for  us  to  say  that  it  did  not. 
The  object  of  the  question,  or  its  purport,  it  is  not  difficult 
to  understand.  The  learned  recorder,  when  it  was  asked, 
seems  to  have  been  impressed  with  the  conviction  that  the 
complainant,  being  the  superior  power  —  the  conqueror  so 
to  speak  —  it  was  absurd  in  him  to  resort  to  a  weapon  ;  but 
that  was  for  the  jury  to  determine,  not  upon  the  reasons  or 
opinions  of  the  defendant,  but  upon  the  facts  and  circum- 
stances disclosed.  It  is  not  improper  to  suggest  that  the 
history  of  violence,  as  revealed  by  cases  of  this  character, 
well  demonstrates  that  the  victor  does  not  always  rest  upon 
his  triumph,  but  completes  it  by  unnecessarily  killing  his 
victim.  His  passions  sometimes  govern,  and  not  his  reason, 
and  he  is  not,  therefore,  always  rational  in  his  conclusions 
upon  the  events  in  which  he  has  taken  part.  It  did  not  fol- 
low, as  a  necessary  consequence,  that  the  complainant  hav- 
ing struck  the  prisoner  "  three  terrific  blows  in  the  face," 
and  being  apparently  master  of  the  situation,  he  would  not 
make  any  other  hostile  demonstration,  or  give  any  other 
evidence  of  an  intention  to  continue  the  violence.  At  all 
events,  we  cannot  say  that  the  question  did  not  do  the  pris- 
oner any  injury;  that  it  is  clear  beyond  rational  doubt  that 
no  harm  was  done  to  the  party  objecting ;  and,  upon  well 
settled  principles  of  evidence,  that  is  sufficient  to  demand  a 
reversal  of  the  judgment.  We  cannot  say  that  the  question 
and  the  answer  given,  would  not  have  a  tendency  to  either 
excite  the  passions,  arouse  the  prejudices,  awaken  the  sym- 
pathies, or  warp  or  influence  the  judgments  of  the  jurors 
in  any  degree,  and  thus  overcome  the  decisions  on  the  sub- 
ject. {The  People  v.  Gonzales^  35  N.  Y.,  69  ;  Vandervoort  v. 
Oould,  36  id.,  644;  Anderson  v.  Home,  etc.^  H.  H.  Co.,  54 
id.,  334.) 
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It  may  be  farther  said,  that  when  a  person  is  subjected  to 
maltreatment  by  another,  he  may  seek  protection  from  the 
authorities,  and  even  that  it  is  his  duty  to  do  so,  as  a  con- 
servator of  the  peace,  but  the  olnission  to  do  it  does  not  in 
any  way  deprive  him  of  the  protection  of  the  law,  and  when 
assailed,  he  may  defend  himself  in  ,the  same  manner,  and 
to  the  same  extent,  and  by  the  same  means,  as  if  he  had 
sought  the  protecting  arm  of  the  law.  The  question  is  not, 
in  such  cases,  whether  the  prisoner  has  sought  that  remedy, 
but  whether  he  was  in  imminent  peril,  or  was  justified  in 
believing  himself  to  be,  when  he  did  the  act  complained  of. 
(Cases  cited,  supra.)  The  charge  of  the  learned  recorder, 
that  if  the  prisoner  "believed  that  his  life  or  person  was  in 
jeopardy  and  peril,  by  the  alleged  repeated  assaults  made 
by  the  complainant,  it  was  his  duty  to  have  invoked  the 
aid  of  the  authorities  to  aid  in  saving  him  from  the  inflic- 
tion of  any  wrong,  or  punishing  the  offender  for  a  wrong 
committed ;  all  the  prisoner  had  to  do,  was,  to  make  a  com- 
plaint before  the  magistrate,  and  the  complainant  would 
have  been  forced  to  have  given  bonds  to  keep  the  peace,  to 
deter  him  from  the  commission  of  any  violence,"  and  to 
which  exception  was  taken,  was  therefore  foreign  to  the 
issue,  and  erroneous.  It  was  calculated  either  to  lead  the 
jury  to  the  conclusion  that  the  duty  suggested  was  so 
coupled  with  the  other  elements  of  justification,  as  to  make 
that  defence  incomplete  without  its  performance^  or  to  the 
conclusion  that  the  prisoner  had,  by  omitting  to  do  as  sug- 
gested, failed  to  do  his  duty,  and  was  censurable.  In  either 
point  of  view,  it  was  objectionable.  It  had,  and  it  is  said 
with  great  respect,  no  pertinent  application  to  the  facts 
developed,  and  had  no  legitimate  bearing,  therefore,  upon 
the  issue  to  be  determined. 

We  think  the  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

DayiBj  p.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered. 
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SUPREME  COURT. 

First  Department.  —  New  York,  1874. 


Foster  v.  The  People.  • 

The  prisoner  was  indicted  for  barglary  in  the  third  degree,  in  breaking  and  en- 
tering a  store  in  the  night  time,  and  stealing  therefrom  certain  goods  kepi 
there  for  sale. 

On  the  trial  it  was  shown  that  the  scuttle  of  the  store  had  been  forced  open,  and 
the  lock  of  the  back  door  had  bc^n  burst  open,  through  which  the  presump- 
tion was  that  the  burglars  had  entered. 

Hdd,  that  this  evidence  established  the  burglary. 

Among  the  articles  missed  from  the  store  in  the  morning,  when  the  barglary 
and  theft  were  discovered,  was  a  quantity  of  cigars,  not  mentioned  in  the 
indictment,  that  had  disappeared  with  the  articles  which  were  set  forth, 
and  proof,  under  objection,  was  allowed  of  the  fact 

Held,  that,  it  was  a  part  of  the  same  act  which  constituted  the  crime  charged, 
and  admissible  as  a  circumstance  showing  its  nature  and  extent. 

A  box  of  burglar  tools,  found  in  the  office  of  Adams  Express  Company,  at  Bos- 
ton, shortly  after  the  burglary,  was  produced  and  identified  at  the  trial.  It 
was  shown  that  the  box,  containing  the  tools,  had  been  made  for  the  pris- 
oner ;  had  been  taken  to  the  prisoner's  residence,  and  sent  away  from  there 
in  an  express  wagon.  The  box  was  marked  Foster,  and  the  prisoner  was 
present  at  the  express  office  when  it  was  found  there. 

This  evidence  was  objected  to  on  the  ground  that  the  box  was  in  no  way  prorea 
to  be  connected  with  the  prisoner. 

HM,  that,  in  view  of  the  evidence  given  upon  the  subject,  and  the  form  of  the 
objection,  the  reception  of  the  evidence  was  not  error. 

After  the  box  and  contents  were  received  in  evidence,  objection  was  made  to  a 
witness  giving  the  names  of  the  articles  in  the  box,  and  a  motion  was  made, 
after  its  reception,  to  strike  out  such  evidence. 

Held,  that  no  error  was  committed  in  the  receiving,  or  refusing  to  strikeout  the 
evidence  objected  to.  By  the  form  of  the  objection,  it  was  conceded  that 
the  box  and  its  contents  were  proper  evidence,  if  the  prisoner  had  been  suf- 
ficiently shown  to  have  been  connected  with  them.  After  this  concession, 
and  the  box  and  its  contents  were  received  in  evidence,  it  was  too  late  to 
allow  the  motion  to  strike  out  the  evidence  to  prevail. 

William  F,  Hcme^  for  the  prisoner. 

B.  K.  PJielpSy  district  attorney,  for  the  people, 

Daniels,  J.  The  prisoner  was  convicted  of  the  crime  of 
burglary  in  the  third  degree,  committed  by  breaking  and 
entering  a  store  in  the  night  time,  and  stealing  therefrom 
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certain  goods  kept  there  for  sale.  It  was  claimed  in  bis  be- 
half tbat  tbe  crime  of  burglary  was  not  established  by  the 
evidence.  Bat,  as  it  appeared  that  the  scuttle  had  been 
forced  open,  and  the  lock  of  the  back  door  had  been  burst 
off,  through  which  tTie  entry  in  the  store  had  probably  been 
made,  no  reason  existed  for  the  support  of  this  objection. 

Among  the  articles  missed  from  the  store  in  the  morning, 
when  the  burglary  and  theft  were  discovered,  was  a  quan- 
tity of  cigars,  not  mentioned  in  the  indictment.  That  they 
had  disappeared  with  the  articles  which  were  set  forth,  was 
allowed  to  be  proven  by  the  court.  Their  theft  constituted 
a  part  of  the  transaction  on  which  the  indictment  was  found, 
and,  for  that  reason,  no  well  founded  objection  could  be 
taken  to  the  allowance  of  proof  of  the  fact.  It  was  a  part 
of  the  same  act  which  constituted  the  crime  charged,  and 
admissible  as  a  circumstance  showing  its  nature  and  extent. 

A  box  containing  burglars'  tools,  found  in  the  office  of 
the  Adams  Express  Company,  at  Boston,  shortly  after  the 
burglary,  was  produced  and  identified  at  the  trial.  By  a 
witness,  residing  opposite  to  the  prisoner,  it  was  shown 
that  the  box  had  been  made  for  him  by  a  carpenter  work- 
ing in  the  vicinity,  and  that  it  had  afterward  been  taken  by 
the  prisoner  to  his  own  residence,  and  sent  away  from  there 
in  an  express  wagon.  It  was  marked  with  the  name  of 
Foster,  and  found  at  the  express  office  at  Boston,  while  he 
and  another  person  were  there  for  the  probable  purpose  of 
taking  it  away.  This  was  certainly  sufficient  to  connect  the 
prisoner  with  it,  and  to  warrant  the  court  in  receiving  it  as 
evidence,  as  long  as  no  other  or  different  objection  was  taken 
to  its  admissibility.  It  was  simply  objected  to,  because  it 
was  in  no  way  proven  to  be  connected  with  the  prisoner. 
In  view  of  the  evidence  given  upon  the  subject,  this  objec- 
tion was  without  the  least  colorable  support. 

After  the  box  and  its  contents  had  been  received  in  evi- 
dence, objection  was  made  to  the  witness  stating  what  the 
jimmies,  drill  and  fuse  were;  and,  after  the  prosecution 
rested,  a  motion  was  made  to  strike  out  the  evidence,  given 
as  to  the  contents  of  the  box,  and  the  description  of  the 
instruments.  But  as  the  box  and  its  contents  had  been 
received  and  placed  before  the  jury,  without  violating  any 
of  the  prisoner's  rights,  no  harm  could  be  done  to  him  by 
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permitting  the  officer  to  name  the  instruments  produced. 
He  waived  the  right  to  object  to  them  as  evidence,  by  spe- 
cifically restricting  and  confining  his  objection  to  a  particular 
reason,  having  no  foundation  in  the  case.  After  that,  no 
valid  objection  could  exist  to  evidence  showing  thie  names 
of  some  of  the  articles  contained  in  the  box.  By  the  form  in 
which  the  objection  was  made,  the  defendant,  in  substance, 
conceded  that  the  box  and  its  contents  were  proper  evidence, 
if  he  had  been  sufficiently  shown  to  be  connected  with  them. 
After  that  virtual  concession,  and  the  box  and  its  contents 
were  received  in  evidence  and  the  prosecution  rested  the 
case,  it  was  too  late  to  allow  the  motion  to  strike  out  the 
evidence  to  prevail.  {Quin  v.  Lloyd^  41  N.  Y.,  349.)  No 
other  objections  have  been  taken  to  the  propriety  of  the 
prisoner's  conviction  ;  and,  as  those  considered  can  neither 
of  them  be  maintained,  the  judgment  should  be  affirmed. 

Davis,  P.  J.,  and  Barrett,  J.,  concurred. 

Judgment  affirmed. 


SUPREME  COURT. 

Fint  Department  —  New  York,  1874. 


Lenahan  V.  The  People. 

The  prisoner  was  convicted  upon  the  third  coant  of  the  indictment  which 
charged  him  with  committing  an  assault  and  batterj  with  intent  to  kill,  by 
such  means  or  force  as  was  likely  to  produce  death.  It  is  claimed  that  the 
conviction  cannot  be  sustained,  because  that  count  contains  no  averment 
that  the  assault  was  *^  with  a  deadly  weapon." 

HM^  that  the  statute  upon  which  the  third  count  of  the  indictment  is  drawn, 
is  by  no  means  limited  to  assaults  and  batteries  with  intent  to  kill,  by  means 
of  any  ''deadly  weapon,"  that  is  only  one  of  the  alternatives  of  the  provi- 
sion ;  the  other  is  an  assault  and  battery,  with  like  intent,  by  such  means 
and  force  as  was  likely  to  produce  death.  The  latter  offence  is  accurately 
and  particularly  set  forth  in  the  count. 

The  court  charged  the  jury :  "  And  here  let  me  remind  you  that  the  complainant 
testified  (and  that  you  may  consider  an  important  piece  of  evidence),  that 
when  he  was  walking  along  and  heard  this  stealthy  step  behind  him,  the 
street  appeared  to  be  deserted.  You  will  recollect  the  time — it  was  on  the 
fifth  of  August ;  you  won't  forget  the  place  —  it  was  the  Fifth  avenue  ;  you 
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have  a  right,  of  yoar  own  knowledge,  to  take  notice  of  the  circumstance 
that  at  that  time,  the  fifth  of  Augast,  no  part  of  the  city  was  probably  more 
likely  to  be  deserted,  even  as  early  in  the  night  as  nine  o'clock,  than  that 
part  of  the  avenue,"  to  the  last  sentence  of  which  the  counsel  for  the  pris- 
oner excepted. 

MM,  that  the  exception  was  well  taken.  The  condition  of  the  street,  as  to 
whether  deserted  or  not,  at  the  time  and  place  described,  was  a  fact  to  be 
proved,  like  other  circumstances  in  the  case,  and  whether  a  certain  street 
in  a  large  city  is  likely  to  be  deserted  at  nine  o'clock  in  the  evening,  is 
dearly  not  within  the  rule  of  evidence  which  justifies  a  judicial  notice  of 
that  fact. 

William  F.  Howe^  for  the  prisoner. 

B.  K.  Phelps^  district  attorney,  for  the  people. 

Davis,  P.  J.:  The  plaintiff  in  error  was  convicted  on  the 
third  count  of  the  indictment.  It  is  claimed  that  the  con- 
viction cannot  be  sustained,  because  that  count  contains  no 
averment  that  the  assault  was  '^with  a  deadly  weapon." 
The  count  charges  that  the  prisoner  feloniously  made  an  as- 
sault upon  one  Horace  Galpen,  and  him,  the  said  Horace 
Galpen,  with  a  certain  piece  of  lead,  which  the  said  Thomas 
Lenahan  in  his  right  hand  then  and  there  had  and  held, 
wilfully  and  feloniously,  did  beat,  strike,  cut  and  wound, 
the  same  being  such  means  as  was  likely  to  produce  the 
death  of  him,  the  said  Horace  Galpen,  with  intent  him,  the 
said  Horace  Galpen,  then  and  there  feloniously  and  wilfully 
to  kill. 

The  statute  upon  which  the  count  of  the  indictment  is 
drawn,  is  by  no  means  limited  to  assaults  and  batteries  with 
intent  to  kill,  by  means  of  any  deadly  weapon.  Its  lan- 
guage, so  far  as  it  bears  upon  this  case,  is :  *'  Every  person 
who  shall  be  convicted  *  *  *  *  of  an  assault  and  bat- 
tery upon  another,  by  means  of  any  deadly  weapon,  or  by 
such  other  means  or  force  as  was  likely  to  produce  death, 
with  intent  to  kill,"  shall  be  punished,  etc.  An  assault 
and  battery  by  means  of  any  deadly  weapon,  with  intent  to 
kill,  is  only  one  of  the  alternatives  of  the  provision  ;  the 
other  is  an  assault  and  battery,  with  like  intent,  by  such 
means  and  force  as  was  likely  to  produce  death.  And  the 
latter  offence  is  accurately  and  particularly  set  forth  in  the 
count.  We  think  there  is  no  merit  in  the  point  raised  by 
counsel. 
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A  very  large  number  of  objections  and  exceptions  were 
made  and  taken  on  the  trial,  most  of  which  were  altogether 
frivolous. 

Indeed,  if  we  regard  the  error  book  as  containing  a  fair 
photograph  of  the  proceedings  upon  the  trial,  it  is  pain- 
fully apparent  that  the  conduct  of  the  prisoner's  counsel  in 
presenting  his  objections  and  taking  exceptions,  was  so 
discourteous  and  indecorous  toward  the  court  as  to  have 
deserved  severe  censure.  We  do  not  regard  it  important  to 
consider  all  the  exceptions  argued  before  us,  because  our 
conclusion  upon  one  of  them  renders  it  necessary  to  reverse 
the  judgment,  and  order  a  new  trial. 

The  crime  for  which  the  plaintiflE  in  error  is  convicted, 
was  committed  at  about  nine  o'clock  of  the  evening  of  the 
fifth  day  of  August  last,  at  a  point  on  Fifth  avenue  near 
Fifty-fourth  street.  The  blow  was  struck  by  a  person  who 
stealthily  approached  Mr.  Galpen  from  behind.  Mr.  Gal- 
pen  was  able  to  give  only  a  general  description  of  the  per- 
son, and  identify  the  prisoner  with  him,  by  saying  that  the 
person  he  saw  '*  was  about  the  height  and  build  and  general 
appearance  of  the  prisoner  *  *  *  and  had  on  a  dark 
straw  hat,  of  a  rather  peculiar  shape,  and  also  a  dark 
coat."  No  witness  saw  the  blow  struck,  but  very  strong 
circumstantial  evidence  was  given  on  the  part  of  the  prose- 
cution to  show  that  the  prisoner  was  the  guilty  person. 
One  of  the  circumstances  was  the  deserted  condition  of  the 
avenue  at  the  time,  and  that  nobody  but  the  prisoner  was 
seen  near  the  spot  where  the  occurrence  happened. 

The  prisoner  swore,  in  substance,  that  he  did  not  strike  the 
blow ;  that  he  had  come  to  Fifty- first  street  to  meet  a 
female  according  to  appointment,  and  there  saw  a  woman 
and  several  men  having  some  difficulty ;  that,  upon  the  out- 
cries of  the  woman,  a  police  officer  came,  and  that  fearing 
he  would  be  clubbed,  he  ran  up  Fifth  avenue  toward  Fifty- 
fourth  street,  and,  while  running,  heard  Mr.  Gal  pen's  cry 
of  murder,  and  saw  him  running  across  the  avenue ;  that 
he  kept  on  to  the  place  where  Galpen  was  when  struck, 
and  there  saw  and  conversed  with  tbe  people's  witnesses 
(who  had  before  stated  their  conversation  with  him),  and 
that  he  ran  away  from  that  point  down  Fifty-fourth  street, 
fearing  that  he  might  be  arrested  as  one  of  the  persons  who 
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had  caused  the  outcries  of  the  woman  on  Fifty-first  street. 
The  prisoner' 8  counsel  urged  the  theory  upon  the  jury,  that 
the  blow  was  struck  by  some  person  who  had  been  concealed 
in  an  area,  and  suddenly  had  sprung  out  upon  Galpen,  and 
then  fled  or  concealed  himself  as  the  prisoner  was  approach- 
ing from  fifty-first  street.  In  view  of  this  testimony  and 
theory  upon  the  part  of  the  prisoner,  it  is  quite  apparent 
that  the  condition  of  Fifth  avenue,  as  to  whether  it  was 
deserted  at  the  time,  or  whether  persons  were  passing  along 
it  in  that  vicinity,  became  a  question  of  some  materiality ; 
and  on  this  subject  the  learned  judge,  in  the  course  of  his 
charge  said : 

"And  here  let  me  remind  you  that  the  complainant  testi- 
fied (and  that  you  may  consider  an  important  piece  of  evi- 
dence), that  when  he  was  walking  along  and  heard  this 
stealthy  step  behind  him,  the  street  appeared  to  be  deserted. 
You  will  recollect  the  time  —  it  was  on  the  fifth  of  August ; 
you  wont  forget  the  place  —  it  was  the  Fifth  avenue;  and 
you  have  a  right,  of  your  own  knowledge,  to  take  notice  of 
the  circumstance  that  at  that  time,  the  fifth  of  August,  no 
part  of  the  city  was  probably  more  likely  to  be  deserted, 
even  as  early  in  the  night  as  nine  o'clock,  than  that  part 
of  the  avenue?' 

To  the  last  sentence  of  this  portion  of  the  charge,  the 
prisoner's  counsel  excepted.  We  think  the  exception  was 
well  taken.  The  condition  of  the  street,  as  to  whether  de- 
serted or  not,  at  the  time  and  place  described,  was  a  fact  to 
be  proved,  like  other  circumstances  in  the  case ;  and  if  the 
proof  on  that  subject  was  insufficient  or  unsatisfactory,  the 
prisoner  was  entitled  to  any  advantage  that  might  grow  out 
of  that  fact.  The  evidence  could  not  be  helped  out  by  the 
jury,  by  taking  notice  from  their  own  knowledge,  that  as 
early  as  nine  o'clock  of  the  night  of  the  fifth  of  August, 
that  part  of  the  Fifth  avenue  was  more  likely  to  be  deserted 
than  any  other  part  of  the  city.  It  is  not  important  whether 
or  not  we  think  that  this  charge  probably  had  no  material 
influence  on  the  minds  of  the  jury.  We  cannot,  with  cer- 
tainty, be  legally  assured  that  it  did  not,  and  tJjerefore  we 
cannot  treat  it  as  having  worked  no  legal  prejudice  to  the 
prisoner.  Possibly  the  jury  may  have  given  less  consider- 
ation to  the  prisoner's  own  statement,  by  casting  this  notice 
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from  their  knowledge  into  the  scale  against  it  There  are 
many  things  of  which  courts  and  juries  may  take  judical 
notice,  without  evidence  to  prove  their  existence,  extent  or 
validity;  the  general  statutes,  the  rules  of  common  law  and 
the  decisions  of  the  superior  courts,  {Browne  v.  Scofield^  8 
Barb.,  239 ;  People  v.  Eerkimer^  4  Co  wen,  345) ;  the  jurisdic- 
tion and  sovereinty  exercised  de  facto  by  their  own  govern- 
ment,  {People  y.  Breese^  TCowen,  429 ;  Chapman  v.  Wilder , 
6  Hill,  675  ;  Bronson  v.  Oleason^  7  Barb.,  472) ;  the  local  di- 
visions of  their  own  county,  and  the  relative  positions  of  such 
divisions ;  who  are  public  officers  elected  or  appointed  under 
general  statutes,  {People  v.  Nevins^  1  Hill,  154) ;  what  rivers 
are  public  highways,  {Browne  v.  Scofieldy  8  Barb.,  239) ;  the 
common  and  ordinary  modes  of  transacting  commercial  busi- 
ness ;  the  ordinary  duration  of  human  life,  as  a  scientific  fact, 
{Johnson  y,  H,  R.  JR.  JR.  Co.y  6  Duer,  634);  the  meaning  of 
English  words  and  terms  of  art ;  the  ordinary  measurement  of 
time  into  years,  seasons,  months  and  days ;  and  other  facts  of 
universal  experience  and  acceptance,  (2  Wait's  Law  and  Pr., 
366et$eq.)'y  but  no  authority  has  come  within  our  obser- 
vation that  justifies  judicial  notice,  or  notice  upon  the  per- 
sonal knowledge  of  the  court  or  jury,  ( Wheeler  v.  Webster^ 
IE.  D.  Smith,  1 ;  Wilkie  v.  Bolster,  3  id.,  327),  of  the  con- 
dition of  the  streets  of  New  York,  in  any  respect,  at  any 
time  or  place. 

The  remark  of  the  learned  judge  was,  doubtless,  a  hasty 
and  inadvertent  one,  but  it  unfortunately  falls,  when  ex- 
cepted to,  within  that  class  of  errors,  which  courts  of  review 
are  not  at  liberty  to  disregard. 

The  judgment  and  conviction  must  be  reversed,  and  a  new 
trial  ordered. 

Daniels,  J. :  The  prisoner  was  tried  and  convicted  of 
the  crime  of  an  assault  with  intent  to  kill. 

The  offence  was  committed  about  nine  o'clock  in  the 
evening  of  the  fifth  day  of  August,  1874,  on  Fifth  avenue, 
between  Fifty-third  and  Fifty-fourth  streets,  in  the  city  of 
New  York.  There  was  no  substantial  doubt,  under  the  evi- 
dence, of  the  commission  of  the  crime  by  some  person. 
Whether  the  defendant  was  that  person,  was  the  real  point 
in  controversy.     The  evidence  given  for  the  purpose  of 


Let^^ahan  v.  The  People.  139 


establishing  the  fact  that  it  was  he  who  committed  the  crime, 
was  circumstantial  in  its  character,  and  it  in  part  consisted 
of  proof  that  the  street,  at  the  time,  was  generally  deserted 
at  that  point,  and  the  prisoner  was  discovered  standing 
near  the  place  where  the  crime  was  committed,  very  near 
the  time  of  its  perpetration.  That  the  street  was  actually 
deserted  at  that  early  period  of  the  evening,  was  not 
conclusively  shown,  for  the  complaining  witness  simply 
stated  that  it  appeared  to  be  in  that  condition  ;  that  it 
was  very  much  so  for  two  or  three  blocks.  Whether 
he  was  accurate  in  his  recollection  on  this  subject,  was 
a  niaterial  circumstance  in  the  case,  for  if  he  was  right  in 
that  respect,  then  the  circumstance  that  the  prisoner  was 
found  in  the  immediate  vicinity  of  the  place  where  the 
crime  was  committed,  very  soon  afterward,  showed  that  he 
probably  was  so  situated  that  he  might  have  committed, 
and,  if  no  other  persons  were  about  there,  afforded  reason 
for  believing  that  he  was  the  guilty  person.  This  fact  was 
one  which  directly  tended  to  establish  the  guilt  of  the  pris- 
oner, and  the  more  strongly  it  was  fortified,  the  more  satis- 
factory would  be  the  presumption  against  him  which  that 
circumstance  would  warrant.  For  the  manifest  purpose  of 
allowing  the  jury  to  consider  it  as  an  established  fact  in  the 
case,  the  court  charged  them  that  they  had  a  right,  of  their 
own  knowledge,  to  take  notice  of  the  circumstance,  that,  at 
that  time,  the  fifth  of  August,  no  part  of  the  city  probably 
was  more  likely  to  be  deserted,  even  as  early  in  the  night  as 
nine  o'clock,  than  that  part  of  the  avenue.  The  court  evi- 
dently perceived  the  importance  of  this  circumstance  in  its 
bearing  upon  the  probability  of  the  guilt  of  the  prisoner, 
and  therefore  allowed  the  jury  to  establish  it  by  their  own 
knowledge,  in  case  the  evidence  proved  unsatisfactory  in 
that  respect.  What  that  knowledge  might  be,  neither  the 
prisoner  nor  his  counsel  had  the  means  of  knowing.  So 
that,  upon  this  portion  of  the  case,  he  was  probably  tried 
upon  evidence,  of  the  extent  and  effect  of  which,  both  were 
wholly  ignorant.  The  fact  referred  to  was  not  one  which 
could  be  regarded  as  of  general  notoriety,  and  for  that  rea- 
son proof  was  necessary  to  establish  its  existence.  And 
that  proof  the  prisoner  was  entitled  to  hear,  and  be  at  lib- 
erty to  controvert.     The  rule  would  be  an  exceedingly  dan- 
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gerous  one,  which  would  leave  the  jury  at  liberty  to  supply 
defects  in  the  case  of  the  prosecution  or  defence  from  their 
own  knowledge,  and  it  has  no  authority  to  sustain  it.  The 
farthest  that  the  courts  have  ever  gone  in  that  direction,  has 
been  to  take  notice  of  whatever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction,  (Greenleaf  on  Evi- 
dence, §  6,  p.  10;  Smith  v.  N.  T,  Central  R.  R.  Co.,  43 
Barb.,  225,  231 ;  Swinnerton  v.  Columbian  Ins.  Co.,  37  N. 
Y.,  174,  189) ;  and  whether  a  certain  street  in  a  large  city  is 
likely  to  be  deserted  at  nine  o'clock  in  the  evening,  is  clearly 
not  within  that  rule. 

There  may  very  well  have  been  and  probably  were  persons 
upon  the  jury  that  tried  the  prisoner,  who  never  were  on  that 
part  of  Fifth  avenue,  at  nine  or  near  nine  o'clock  in  the  even- 
ing in  the  month  of  August.  And  yet,  if  others  had  been  there 
sufficiently  to  know  the  nature  of  the  street  at  that  time,  the 
jury  were  left  at  liberty  to  act  upon  their  knowledge.  That 
gave  the  jury  the  power  to  act  upon  simple  unsworn  evi- 
dence of  the  existence  of  a  material  fact,  and  it  was  in  direct 
violation  of  the  well  settled  rules  of  law.  If  all  the  jurors 
had  been  upon  that  portion  of  the  avenue,  and  had  observed 
its  deserted  appearance  on  other  occasions,  it  would  not  fol- 
low from  that  fact,  that  it  was  in  that  condition  on  the  even- 
ing in  question.  And  they  would  not  be  justified  in 
concluding  that  such  was  the  fact  at  that  time,  from  obeer- 
vations  of  that  nature.  The  conclusion  in  that  state  of  the 
case  might  or  might  not  be  a  correct  one.  And  where  it  is 
attended  with  such  a  state  of  uncertainty,  it  should  be  es- 
tablished by  evidence,  and  not  left  to  be  conjectured  by  the 
jury.  Upon  the  impropriety  of  the  course  pursued  in  this 
respect  on  the  trial  of  the  prisoner,  nothing  further  need  be 
added  than  what  was  said  in  the  case  of  People  v.  Zeiger 
(6  Parker,  355). 

The  prisoner's  counsel  excepted  to  what  was  said  upon 
the  subject  by  the  court  to  the  jury.  Many  other  excep- 
tions were  taken  to  the  charge,  not  now  requiring  examina- 
tion, and  also  to  evidence  received,  which  was  of  an  exceed- 
ingly questionable  nature,  to  say  the  least  of  it.  But  as 
that  was  merely  pertinent  to  the  fact  of  the  crime  having 
been  committed,  which  was  conceded  through  the  case,  it 
could  not  possibly  have  prejudiced  the  prisoner,  and  for 
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that  reason  would  not  constitute  any  proper  ground  for 
directing  a  new  trial. 

But  leaving  the  jury  at  liberty  to  conclude  from  their  own 
knowledge,  that  the  portion  of  the  avenue  where  the  offence 
was  perpetrated,  was  likely  to  be  deserted  at  the  time  when 
it  was  committed,  and,  for  that  reason,  to  place  the  weight 
of  that  circumstance  against  the  prisoner  in  considering  the 
probability  of  his  guilt,  was  a  manifest  error.  And  for  that 
the  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  and  conviction  reversed,  and  new  trial  ordered. 

Lawrence,  J.,  concurred. 


COURT  OF  APPEALS, 

Nbw  Yoek,  1874. 


The  People  v.  DonRiNO. 

The  prisoner  was  tried  and  convicted  bj  the  Court  of  Sessions  of  the  coanty  of 
Niagara,  of  the  crime  of  rape.  On  the  trial  one  of  the  justices  of  tlie  Ses- 
sions left  the  bench,  while  the  trial  was  in  progress,  and  was  sworn  and  exam- 
ined as  a  witness  on  the  part  of  the  prisoner,  and  was  subsequently  recalled 
and  examined  for  the  prosecution,  in  both  cases  without  objection.  A  mo- 
tion in  arrest  of  judgment  was  made,  on  the  ground  that  the  court  had  lost 
Jurisdiction  of  the  case  by  the  justice  of  the  Sessions  leaving  the  bench  to 
take  the  witness  stand.     The  motion  was  denied. 

Meldf  that  the  court  did  not  lose  jurisdiction  of  the  case  because  one  of  its  mem- 
bers left  the  bench  to  stand  for  a  time,  in  the  same  room,  in  the  witness  box. 

Held,  also,  that  it  was  error  to  permit  the  justice  of  the  Sessions,  a  mf'mber  of 
the  Conrt,  to  be  sworn  and  testify  as  a  witness.  Not  because  in  this  instance 
any  harm  came  either  to  the  people  or  to  the  defendant ;  but  because  such 
practice,  if  sanctioned,  might  lead  to  unseemly  and  embarrassing  results,  to 
the  hindering  of  justice,  and  to  the  scandal  of  the  courts. 

The  conrt  was  asked  to  charge  the  jury,  that  they  must  be  satisfied  from  the 
evidence,  before  finding  the  prisoner  guilty,  that  the  prosecutrix  resisted 
him  to  the  extent  of  her  ability,  on  the  occasion  it  is  alleged  the  defend- 
ant eommitted  the  offence  charged  against  him.  The  court  declined  to 
charge  as  requested. 

Held,  that  the  refusal  was  error.  It  was  to  the  extent  of  her  ability,  and  not 
only  that,  bat  to  the  extent  of  her  abil  ity  on  that  occatdon,  to  which  the 
reqaest  to  chaige  asked  that  the  attention  of  the  jury  be  directed.     It  is  the 
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law  of  this  crime,  in  this  State,  that  the  woman  must  have  resisted  to 
the  extent  of  her  ability,  on  the  occasion  on  which  she  alleges  that  this 
grievous  wrong  was  done  her. 

JR.  W,  PeckUam  and  M,  M,  Southworthy  for  the  people. 

W.  8.  Farnelly  for  the  prisoner. 

FoLGEB,  J.  It  has  been  held  that  the  two  justices  of  the 
Sessions  are  indispensable  to  constitute  a  legally  organized 
Court  of  Sessions,  and  that  neither  can  be  dispensed  with, 
any  more  than  a  county  judge.  {Blend  v.  The  People^  41 
N.  Y.,  604.)  The  question  there  arose,  however,  upon  ob- 
jection and  exception  taken  by  the  plaintiff  in  error,  and 
was  passed  upon  as  an  error,  and  not  as  a  matter  affecting 
the  jurisdiction  of  the  court.  The  court  was  held  disorgan- 
ized, by  one  of  the  justices  of  the  Sessions,  who  had  taken 
part  in  the  proceedings  on  the  trial  for  a  time,  after  that, 
absenting  himself  from  the  place  where  the  court  was  held, 
and  not  reappearing.  It  is  said  there,  that  it  was  not  the 
case  of  a  member  of  the  court  leaving  the  bench  for  a  few 
moments,  intending  to  return,  but  a  total  abandonment  of 
the  trial,  in  consequence  of  which  one-third  of  the  court  was 
changed.  It  there  appears  that  another  justice  of  the 
peace  was  called  by  the  circuit  judge  to  the  vacant  place. 
In  the  case  in  hand,  the  justice  of  the  Sessions  who  was 
sworn  as  a  witness  did  not  leave  the  court  room  while 
the  trial  was  progressing ;  he  did  not  abandon  the  trial ; 
he  left  the  bench  for  a  space,  intending  to  soon  return 
to  it,  and  did  soon  return.  The  mere  absence  from  the 
this  bench,  while  he  was  in  the  witness  box,  did  not  bring 
case  within  that  above  cited.  If  the  Niagara  County  Ses- 
sions lost  jurisdiction  of  this  case,  it  was  not  because  any 
of  the  members  of  the  court  were  not  present  at  the  trial 
ready  to  perform  the  duty  assigned  to  them  by  the  laws. 
The  court  had,  in  the  first  instance,  obtained  jurisdiction 
and  was  in  the  exercise  of  it.  Did  it  lose  it  because  one  of 
its  members  was  called  from  his  place  on  the  bench  to  stand 
for  a  time  in  the  witness  box  and  give  testimony  %  We  are 
inclined  to  think  that  it  was  error  to  permit  him,  to  take  his 
place  and  be  sworn  and  testify,  as  a  witness.  It  was  erro- 
neous, not  because  in  this  instance  any  harm  came  either  to 
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the  people  or  to  the  defendant,  for  neither  made  objection, 
and  both  consented;  but  because  such  practice,  if  sanctioned, 
may  lead  to  unseemly  and  embarrassing  results,  to  the 
hindering  of  justice,  and  to  the  scandal  of  the  courts.  Thus, 
it  has  been  sanctioned  that  two  of  the  members  of  a  court 
constituted  by  special  commission,  might  be  sworn  and  tes- 
tify as  witnesses  against  one  on  trial  before  it.  But  in  that 
case  it  would  seem  that  without  them  there  was  a  court  of 
legal  fullness  and  capacity  to  conduct  the  business  ;  for  they 
did  not,  after  being  improved  as  witnesses,  return  to  their 
seats  on  the  bench.  {Rex  v.  Racket^  Kel.,  fol.  12,  cited  in 
Hawk.  P.  C,  chap.  46,  §  17.)  It  is  asserted  that  in  Rex  v. 
Lee  and  Reg,  v.  Blunt  (1  St.  Tr.,  1403,  1416),  in  the  year 
1600,  PoPHAM,  Ch.  J.,  was  both  judge  and  witness ;  but  one 
would  not  wish  to  build  on  the  precedents  alone  of  those 
trials  in  those  times.  When  a  nobleman  is  tried  by  the 
House  of  Lords,  any  of  the  peers  is  a  competent  witness. 
{Jjord  Staff (yrcPs  Case,  7  How.  St.  Trials,  1384,  1458,  1552; 
£arl  of  Macclesfield  Case,  16  id.,  1252,  1391.)  In  those 
cases,  certain  lords  were  not  only  witnesses,  but  afterward 
gave  their  votes  upon  the  question,  guilty  or  not  guilty. 
But  the  same  reason  was  there,  that  without  them,  peers 
enough  were  present  to  form  a  court.  An  additional  reason 
is  given  also,  that  they  acted  in  the  capacity  of  jurors  as 
well  as  of  judges ;  and  it  is  settled,  that  a  juror  may  be  a 
witness  on  a  trial  before  himself  and  his  fellows,  first  being 
sworn  as  a  witness,  beside  his  oath  as  a  juror.  {Rex  v. 
Rosser,  7  C.  &  P.,  648 ;  Manley  v.  Sliaw,  Car.  &  M.,  361 ; 
Aiwn.,  1  Salk.,  405 ;  Bennett  v.  Hundred  of  Hartford, 
Styles,  233  ;  Fitz  James  v.  Moys,  Siderfin,  133.)  But  where 
the  judge,  who  is  called  to  the  witness  box,  is  actually  try- 
ing the  cause,  and  his  continuance  in  the  action  as  judge  is 
necessary  to  the  seemly  and  proper  trial  of  the  cause,  then 
he  may  not  become  a  witness ;  it  is  error  so  to  do,  and  if  ob- 
jection be  made,  and  exception  taken,  it  is  fatal  error.  In 
North  V-  Champernoon  (Cases  in  Ch.,  pt.  2,  p.  78),  it  was 
held  :  If  a  commissioner  in  a  cause  be  himself  examined  as 
a  witness,  he  must  be  first  examined ;  and  if  others  be  before 
him  examined  in  his  presence,  he  cannot  be  afterward  ex- 
amined, having  heard  the  former  examinations.  A  commis- 
sioner  who    had   so  done,   came  up  afterward  and  was 
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examined  in  court ;  but  his  deposition  was  suppressed  on 
motion.  In  Boss  v.  Buhler  (2  Martin  [N.  S.]  [La.],  312),  it 
was  held,  that  one  cannot  be  examined  as  a  witness  at  a 
trial  where  he  sits  as  judge.  One  of  the  reasons  there  given 
does  not  apply  to  the  case  in  hand.  It  was  asked  there, 
who  is  to  administer  the  oath  t  But  that  was  done  in  the 
court  below,  in  the  case  in  hand,  by  the  clerk.  It  is  though, 
as  applicable  in  this  case  as  that,  the  consideration  that  the 
judge  is  to  determine  on  his  own  competency,  and  whether  to 
give  a  nonsuit  in  a  civil  case,  or  to  instruct  the  jury  to  acquit 
in  a  criminal  one.  {The  People  v.  Bennett^  49  N.  Y.,  137.) 
If  a  judge  is  put  upon  the  stand  as  a  witness,  he  has  all  the 
rights  of  a  witness,  and  he  is  subject  to  all  the  duties  and 
liabilities  of  a  witness.  It  may  chance,  that  he  may  for  rea- 
sons sufficient  for  himself,  but  not  sufficient  for  another  of 
equal  authority  in  the  court,  decline  to  answer  a  question 
put  to  him,  or  in  some  other  way  bring  himself  in  conflict 
with  the  court.  Who  shall  decide  what  course  shall  be 
taken  with  him?  Shall  he  return  to  the  bench  and  take 
part  in  disposing  of  the  interlocutory  question  thus  arising, 
and  upon  the  decision  being  made,  go  back  to  the  stand,  or 
go  into  custody  for  contempt?  The  first  would  be  un- 
seemly, if  not  unlawful,  for  it  would  be  passing  judicially 
upon  his  own  case.  The  last  would  disorganize  the  court 
and  suspend  its  proceedings.  Other  like  results  may  be 
conceived  as  possible,  equally  as  contrary  to  the  good  con- 
duct of  judicial  proceedings.  {Beg  v.  Oazard^  8  C.  &  P., 
695;  see  an  interesting  foot-note,  1  Campbell's  Lives  Ch. 
Jus.,  166.)  Therefore  the  inclination  of  the  courts  has  been 
to  hold,  that  when  it  is  necessary  for  the  conduct  of  the  trial 
that  one  should  act  as  judge,  he  may  not  be  called  from  the 
bench  to  be  examined  as  a  witness  ;  but  when  his  action  as 
a  judge  is  not  required,  because  there  is  a  sufficient  court 
without  him,  he  may  become  a  witness,  though  it  is  then 
decent  that  he  should  not  return  to  the  bench.  (See,  also, 
People  V.  Miller^  2  Park.  Cr.,  197;  Mbrss  v.  MorsSj  11 
Barb.,  510.)  In  the  case  here,  the  justice  of  the  Sessions 
who  was  examined  as  a  witness  was  a  necessary  part  of  the 
court,  without  whose  continued  presence  and  assisting  ac- 
tion it  would  have  been  broken  up,  as  we  have  seen  from 
Blend  v.  People  {supra).    It  was  erroneous  for  him  to  be- 
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come  a  witness  in  the  case.  The  error  is  not  available  here, 
becaase  he  was  examined  by  the  consent  of  the  people  and 
the  prisoner.  But  the  fact  is  not  relied  upon  as  error.  A 
more  fundamental  position  is  taken.  It  is  insisted  that  the 
conrt  became  no  court,  and  the  county  judge  and  the  jus- 
tices of  the  Sessions  lost  jurisdiction  of  the  cas^.  We  are 
not  of  that  mind.  All  the  constituents  of  the  Court  of  Ses- 
Bions  were  together  in  one  place.  All  and  each  were  ready 
and  able  to  perform  each  and  every  duty  incumbent  upon 
them.  That  one  of  the  members  of  the  court  was  not  in  the 
place  in  the  room  customary  for  one  to  occupy  holding  his 
office,  did  not  disorganize  and  disrupt  the  court.  If  so, 
a  temporary  absence  from  the  bench  for  any  purpose  would 
work  the  same  result.  Blend  v.  People  {supra)  pronounces 
against  such  effect. 

We  have  seen  that  a  juror  may  be  sworn  and  give  his  tes- 
timony  to  the  court  and  to  his  fellows  without  breaking  up 
the  panel,  yet  he  for  the  moment  may  be  out  of  the  jury 
box  and  performing  a  double  duty,  rendering  his  testimony 
as  a  witness,  and  noting  its  effect  in  aiding  or  abating  the 
force  of  that  which  had  gone  before  it.  The  attitude  of  a 
judge  standing  as  a  witness  is  not  different  in  result  upon 
his  judicial  function.  He  still  retains  it  and  is  still  in  the 
exercise  of  it,  still  has  jurisdiction  of  the  case  before  him, 
together  with  his  fellows  on  the  bench.  All  of  the  compo- 
nent parts  of  the  court  are  present  together  and  co-operating, 
all  the  requisites  of  jurisdiction  still  exist  as  lively  as  when 
the  trial  began.  There  was  no  physical  impossibility,  as 
there  was  in  Blefnd  v.  The  People  {supra),  in  Justice  Baker 
at  any  moment  on  the  arising  of  a  question  asking  a  deci- 
sion from  the  bench,  joining  with  the  other  members  of  the 
court  in  arriving  at  and  pronouncing  it.  Cancemfs  Case 
(18  N.  Y.,  128),  and  others  {The  People  v.  Campbell,  4 
Park.,  386 ;  Grant  v.  Tlie  People,  id.,  627)  are  cited.  They 
are  not  applicable.  In  the  first,  confessedly,  there  was  not 
present  for  a  part  of  the  trial,  nor  on  the  rendition  of  the 
verdict,  a  full  and  constitutional  panel  of  jurors.  One  had 
been  withdrawn  from  the  panel  and  had  been  dismissed 
from  the  case,  and  but  eleven  remained  doing  the  duty 
which  by  law  could  be  done  only  by  twelve.  It  was  held 
that  consent  in  a  criminal  case  would  not  give  jurisdiction 
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to  a  tribunal  not  known  to  the  law.  The  People  v.  Camp- 
bell  is  like  it.  It  holds  that  where  a  court  is  without  juris- 
diction, consent  cannot  give  it  in  a  criminal  case.  Orant  v. 
The  People^  holds  that  an  issue  upon  a  special  plea  to  an 
indictment  can  only  be  tried  by  a  jury,  and  consent  cannot 
give  jurisdiction  to  the  court  to  try  it  without  a  jury.  But 
here,  as  we  have  shown,  the  tribunal  created  by  the  law, 
had  regularly  acquired  jurisdiction  of  the  case,  and  remain- 
ing in  due  and  orderly  session,  retained  it  to  the  end,  with- 
out aid  from  the  consent  of  the  parties,  or  either  of  them. 

We  do  not  consider  whether  this  questian  comes  prop- 
erly before  us  on  the  papers,  preferring  to  dispose  of  it  as  if 
it  did. 

The  prisoner's  counsel  took  several  exceptions  on  the  trial 
to  the  rulings  of  the  court  on  the  admission  and  rejection  of 
testimony.  He  also  took  an  exception  to  the  refusal  of  the 
court  to  direct  a  verdict,  on  the  ground  that  there  was  no 
legal  evidence  of  the  crime  having  been  committed.  It  is 
not  necessary  to  determine  whether  these  exceptions  were 
well  taken.  There  is  another  exception  in  the  case,  which 
requires  an  affirmance  of  the  judgment  of  the  General  Term. 
The  same  question  on  the  admissibility  of  evidence  may  not 
arise  again,  and  we  cannot  add  anything  to  what  was  said 
by  Church,  Ch.  J.,  in  The  People  v.  Bennet  (supra),  upon 
the  power  and  the  duty  of  the  court  to  advise  the  jury  to 
give  a  verdict  of  acquittal,  when  the  evidence  is  too  slight  to 
warrant  a  conviction. 

The  counsel  for  the  prisoner  asked  the  court  to  charge 
the  jury,  that  they  must  be  satisfied  from  the  evidence,  be- 
fore finding  the  prisoner  guilty,  that  the  prosecutrix  resisted 
him  to  the  extent  of  her  abillity,  on  the  occasion.  The  court 
declined  to  charge  the  jury  in  those  words,  but  did  charge 
that  the  act  must  have  been  done  by  force,  and  against  the 
will  and  resistance  of  the  prosecutrix,  without  saying  how 
forcible  and  continued,  or  how  feeble  and  yielding  that 
resistance  might  be.  The  counsel  excepted  to  the  refusal  to 
charge  and  to  the  charge  as  made.  There  is  no  error  in  the 
charge  as  made.  The  prisoner  was  indicted  under  the  stat- 
ute declaring  it  a  felony  to  forcibly  ravish  any  woman  of 
the  age  of  ten  years  or  upwards.  (2  R.  S.,  663,  §  22,  sub. 
2.)    The  charge,  as  made,  did  in  general  terms  express  the 


TiiE  People  v.  Doiiring.  147 

facts  which  make  the  crime.  The  act  to  be  a  crime  (so  far 
at  least  as  this  case  is  concerned),  must  be  done  by  force, 
an4  against  the  will  and  resistance  of  the  woman.  Coupled 
with  the  refusal  to  charge  as  requested,  it  failed,  however, 
to  express  all  that  it  was  necessary  for  the  jury  to  find. 
The  resistance  must  be  up  to  the  point  of  being  overpowered 
by  actual  force,  or  of  inability  from  loss  of  strength  the 
longer  to  resist,  or  from  the  number  of  persons  attacking, 
the  resistance  must  be  dangerous  or  absolutely  useless,  or 
there  must  be  duress  or  fear  of  death.  {Reg,  v.  Hallet^  9 
C.  &  P.,  748;  1  Hawk.  P.  C,  chap.  41,  §  2.)  In  the  case 
here,  there  is  no  evidence  of  inability  from  loss  of  strength 
longer  to  resist ;  there  was  but  one  for  the  prosecutrix  to 
oppose,  and  he  a  man 'in  years;  there  was  no  duress  nor 
reason  to  fear  death  ;  there  were  no  threats,  instead  thereof 
there  were  promises  and  words  of  palliation  and  persuasion  ; 
there  was  nothing  to  show  that  resistance  was  absolutely 
useless ;  she  had  possession  of  her  faculties  of  mind  and 
body,  and  retained  her  consciousness ;  she  was  then  capa- 
ble of  resistance  up  to  the  point  of  being  overpowered  by 
actual  force.  In  Reg.  v.  Hallett^  the  jury  was  instructed 
that  if  they  thought  from  all  the  circumstances,  that  al- 
though when  the  prosecutrix  was  laid  hold  of,  it  was  against 
her  will,  yet  she  did  not  resist  afterwards,  because  she  in 
some  degree  consented  to  what  was  done  to  her,  they  ought 
to  acquit  of  the  charge  of  rape ;  and  they  were  also  told 
that  they  would  have  to  consider  whether  the  female  made 
every  resistance  that  she  could.  The  text-books  speak  thus : 
"It  must  appear  that  the  offence  was  committed  without 
the  consent  of  the  woman,  but  it  is  no  excuse  that  she 
yielded  ai  last  to  the  violence^  if  her  consent  was  forced^ 
from  her  by  fear  of  death  or  by  duress.  (Roscoe's  Cr.  Ev., 
6th  Lond.  and  6th  Am.  ed'.,  806 ;  1  East  P.  C,  444,  §  7,  and 
citations.)  It  is  an  extreme  which  they  put,  that  shall  bo 
no  excuse.  So  in  Viner  it  is  laid  down,  that  a  woman  can- 
not be  ravished  by  one  man  without  some  extraordinary  cir- 
cumstances of  force.  (18  Viner  Ab.,  165,  Rape,  pi.  11.)  In 
The  People  v.  Abbot^  19  Wend.,  192,  Co  wen,  J.,  says :  "  Any 
fact  tending  to  the  inference  that  there  was  not  the  ut- 
most reluctance  and  the  utmost  resistance,  is  always  re- 
ceived."    Why,  if  the  jury  are  not  to  inquire  whether  there 
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were  the  utmost  relactance  and  the  utmost  resistance  ?  This 
saying  has  been  cited  with  approval  in  more  than  one 
instance.  {The  People  v.  Morrison^  1  Park.  Cr.,  625;  TJoe 
People  V.  Quin^  60  Barb.,  128 ;  Reynolds  v.  The  People^  41 
How.  Pr.,  179.) 

The  request  to  charge  is  not  beyond  the  limit  of  the  rule. 
Certainly,  if  a  female,  apprehending  the  purpose  of  a  man 
to  be  that  of  having  carnal  knowledge  of  her  person,  and 
remaining  conscious,  does  not  use  all  her  own  powers  of 
resistance  and  defence,  and  all  her  powers  of  calling  others 
to  her  aid,  and  does  yield  before  being  overcome  by  greater 
force,  or  by  fear,  or  being  surrounded  by  hostile  numbers,  a 
jury  may  infer  that,  at  some  time  in  the  course  of  the  act, 
it  was  not  against  her  will.  Of  course,  the  phrase,  *'the 
utmost  resistance,"  is  a  relative  one ;  and  the  resistance 
may  be  more  violent  and  prolonged  by  one  woman  than  an- 
other, or  in  one  set  of  attending  physical  circumstances 
than  in  another.  In  one  case  a  woman  may  be  surprised  at 
the  onset,  and  her  mouth  stopped  so  that  she  cannot  cry 
out,  Qr  her  arms  pinioned  so  that  she  cannot  use  them,  or 
her  body  so  pressed  about  and  upon  that  she  cannot  strug- 
gle. But  whatever  the  circumstances  may  be,  there  must 
be  the  greatest  effort  of  which  she  is  capable  therein,  to  foil 
the  pursuer  and  preserve  the  sanctity  of  her  person.  This 
is  the  extent  of  her  ability.  (And  see  TJie  People  v. 
Bransby,  32  N.  Y.,  626,  63-1,  540;  The  People  v.  Hulse^  3 
Hill,  309,  316,  317 ;  Rex  v.  Lloyd,  7  Carr.  &  P.,  318 ;  Cross- 
well  V.  The  People,  13  Mich.,  427,  433.) 

The  request  to  charge  in  this  case  differs  from  that  in  The 
People  V.  Monnais,  17  Abb.  Pr.,  346,  if  that  case  be  con- 
ceded to  be  correctly  decided,  as  to  which  we  need  not  now 
express  an  opinion.  There  the  request  was,  *'that  the  jury 
cannot  convict,  unless  they  are  satisfied  from  the  evidence 
that  utmost  resistance  was  used."  It  is  the  abstract  prop- 
osition which  is  presented  there,  and  might  be  understood 
to  be  the  utmost  reluctance  capable  on  the  part  of  any  one 
in  peril  of  violation.  In  this  case,  it  is  the  extent  of  the 
ability  of  this  prosecutrix  at  that  time.  To  quote  exactly 
the  language  of  the  request,  that  she  *' resisted  the  defend- 
ant to  the  extent  of  her  ability,  on  the  occasion,  it  is  alleged 
the  defendant  committed  the  offence  charged  against  him." 
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The  words  "her  ability,"  and  "on  the  occasion,"  make 
measarement  of  the  ability  to  the  extent  of  which  she  must 
be  found  to  have  gone.  It  was  the  extent  of  her  ability, 
but  not  only  that,  but  the  extent  of  her  ability  on  that  occa- 
sion, that  is«  amid  the  circumstances  in  which  she  then  was 
placed,  to  which  the  request  to  charge  asked  that  the  atten- 
tion of  the  jury  be  directed.  It  is  the  law  of  this  crime, 
in  this  State,  that  the  woman  must  have  resisted  to  the 
extent  of  her  ability  on  the  occasion  on  which  she  alleges 
that  this  grievous  wrong  was  done  her  %  Is  not  the  law  of 
her  conduct  in  the  transaction  included  in  the  form  of 
words  which  the  counsel  for  the  prisoner  offered  to  the 
court !  Would  it  have  been  error  to  have  so  instructed  the 
jury  ?  To  our  thinking,  these  first  two  queries  can  have  but 
one  answer,  in  the  affirmative;  and  that  given,  the  last 
query  must  be  replied  to  in  the  negative.  Can  the  mind 
conceive  of  a  woman,  in  the  possession  of  her  faculties  and 
powers,  revoltingly  unwilling  that  this  deed  should  be  done 
upon  her,  who  would  not  resist  so  hard  and  so  long  as  she 
was  able?  And  if  a  woman,  aware  that  it  will  be  done 
unless  she  does  resist,  does  not  resist  to  the  extent  of  her 
ability  on  the  occasion,  must  it  not  be  that  she  is  not 
entirely  reluctant  %  If  consent,  though  not  express,  enters 
into  her  conduct,  there  is  no  rape.  The  yielding  to  over- 
powering force  is  submission,  but  not  consent ;  if  the  force 
be  short  of  that,  there  may  be  consent,  or  the  act  may  not 
be  against  her  will.  We  are  aware  that  the  view  which 
some  other  courts  have  taken  of  this  question  does  not  seem 
to  agree  herewith.  We  have  already  named  The  People  v. 
Monnais  {9upra\  which,  however,  is  somewhat  distinguish- 
able from  our  case.  The  learned  Supreme  Court  of  Massa- 
chusetts, in  The  CorriTnonweaUh  v.  McDonald  (110  Mass., 
405),  approved  of  an  instruction  to  a  jury,  "  that  there  was 
no  rule  of  law  requiring  a  jury  to  be  satisfied  that  the 
woman,  according  to  their  measure  of  her  strength,  used 
all  the  physical  force  in  opposition,  of  which  she  was  capa- 
ble." The  case  is  meagerly  reported.  There  is  no  discus- 
sion of  the  question,  and  Regina  v.  Camplin  (1  Cox  C.  C, 
220;  see  8,  (7.,  1  Car.  &  K.,  746)  is  cited  as  an  authority. 
What  that  case  was  is  best  shown  by  the  remarks  of  Pat- 
TEBSOK,  J.,  in  pronouncing  sentence  upon  the  prisoner: 
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*'The  prosecutrix  showed  by  her  words  and  conduct,  up  to 
the  last  moment  at  which  she  had  sense  or  power  to  express 
her  will,  that  it  was  against  her  will  that  intercourse  should 
take  place.  And  it  was  by  your  illegal  act  alone,  that  of 
administering  liquor  to  her,  to  excite  her  to  consent  to  your 
unlawful  desires,  that  she  was  deprived  of  the  power  of 
continuing  to  express  such  want  of  consent.  Your  case, 
therefore,  falls  within  the  description  of  those  in  which 
force  and  violence  constitute  the  crime,  but  in  which  fraud 
is  held  to  supply  the  want  of  both."  And  it  must  have 
been  in  reference  to  the  circumstances  thus  spoken  of  that 
Lord  Denman,  C.  J.,  said,  during  the  argument :  "  It  is  put 
as  if  resistance  was  essential  to  a  rape ;  but  that  is  not  so, 
although  proof  of  resistance  may  be  strong  evidence  in  the 
case."  In  Massachusetts,  before  McDonald? s  Case  {supra\ 
it  was  declared  the  law  that  carnal  intercourse  with  a  woman, 
who  from  insensibility  was  incapable  of  consenting,  was 
rape.  {Com.  v.  Burke^  105  Mass.,  376.)  And  if  McDon- 
ald^s  Case  {supra)  was  in  its  facts  like  the  case  there  cited 
of  Reg.  V.  Camplin^  it  was  but  a  reiteration.  These  cases, 
however,  are  not  precisely  applicable  to  that  in  hand.  In 
this  State  our  statutes  make  a  distinction  between  a 
rape,  and  the  act  of  carnal  intercourse  without  her  consent 
with  a  woman  made  insensible  by  the  administration  of  that 
which  produces  stupor  ;  and  the  latter  is  an  offence  against 
the  person,  but  not  rape.  (2  R.  S.,  663,  §  23;  The  People 
v.  Quinn^  supra,)  It  is  yet  to  be  seen,  so  far  as  we  have 
discovered,  what  the  court  of  last  resort  would  hold,  where 
the  act  was  effected  by  stratagem  or  fraud,  or  by  insensi- 
bility brought  about  by  any  other  means  than  those  speci- 
fied in  the  twenty-third  section.  {Supra,  See,  however, 
1  Wheeler's  Cr.  Cases,  378,  381,  n..  Peoples.  Bartow,)  The 
revisers  say  that  the  offence,  under  such  circumstances, 
probably  would  not  be  rape.  (6  Edmonds'  Stat.,  542.)  In 
Iowa,  it  is  held  in  one  case,  that  it  is  not  necessary  to  estab- 
lish the  non-consent  or  force  by  the  outcry  of  the  female, 
nor  to  show  the  fact  of  an  actual  struggle.  It  is  to  be 
observed  of  that  case,  that  the  imbecility  of  mind  of  the 
female  was  shown,  and  that  some  force  was  used  by  the 
accused ;  and  the  case  turned,  I  think,  upon  the  lack  of 
intelligence  in  the  victim  to  give  or  withhold  consent,  or  to 
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prompt  a  vigorous -resistance.  {State  v.  Tarr,  28  Iowa,  397.) 
No  such  case  is  before  us. 

It  is  our  judgment,  however,  as  by  the  law  of  this  State, 
there  can  be  the  crime  of  rape  of  a  female  over  ten  years  of 
age,  only  where  the  act  is  against  her  will,  that  if  she  is 
conscious  of  what  is  attempted,  and  has  the  possession  of 
natural  mental  and  physical  powers  in  usual  degree,  is  not 
overawed  by  the  number  of  assailants,  nor  terrified  by 
threats  of  death  or  the  like ;  nor  in  such  place  and  position 
as  that  resistance  is  useless ;  she  must  resist  until  exhausted 
or  overpowered,  for  a  jury  to  find  that  it  is  against  her  will. 

In  this  case  the  prosecutrix  may  or  may  not  have  done 
all  that  she  could.  But  it  was  for  the  jury,  before  they 
convicted,  to  be  satisfied  that  she  had. 

For  this  reason  the  order  of  the  General  Term  should  be 
affirmed. 

AU  concur. 

Order  affirmed. 


SUPREME  COUKT. 

FlzBt  Department — New  York,  1874. 


Mahoney  V.  The  People. 

The  prisoner  was  tried  for  robbery  in  tbe  first  degree.  The  question  submitted 
by  the  connsel  for  the  prisoner  was,  did  his  client  commit  robbery  in  the 
first  degree,  or  was  it  simply  larceny  from  the  person?  The  Recorder 
chaiged  the  jnry  :  "If  yon  believe  his  statement  in  reference  to  the  occur- 
rence to  be  true,  I  charge  you  that  the  force  used  by  the  prisoner  is  that 
character  of  violence  comprehended  by  the  statute.  The  statute  does  not 
define  the  character  or  characters  of  the  force  or  injury  that  must  be  used 
to  constitute  one  of  the  elements  of  robbery  in  the  first  degree  ;  it  nowhere 
says  that  a  person  shall  be  knocked  down  and  beaten  senseless  before  the 
assailant  can  come  within  its  comprehension ;  but  I  charge  you,  if  you 
believe  Mr.  Corson's  statement  to  be  true,  that  the  prisoner  put  his  arm 
around  his  neck  and  violently  and  forcibly  then  and  there  jerked  his  head 
back,  in  the  manner  he  described  that  he  did,  and  forcibly  and  feloniously 
took  from  his  person  his  pocket-book  and  money,  that  it  was  a  robbery  with 
felonious  intent,  and  accompanied  by  violence." 

ndd,  that  the  violence  which  the  words  proved,  was  sufficient  to  prove  the 
charge.    The  amount  and  degree  of  violence  which  the  accused  must  exert 
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to  bring  him  within  the  statute  defining  robbery,  are  not  declared,  the  jury 
must  determine  that  from  the  evidence,  under  the  charge  of  the  court, 
which  in  this  instance  was  correct. 

John  0.  Mott^  for  the  prisoner. 
Benjamin  K.  PhelpSy  for  the  people. 

Westbrook,  J.  On  the  6th  day  of  April,  1873,  upon  a 
somewhat  rainy  night,  about  the  hoar  of  ten  and  a  half, 
one  Peter  R.  Corson,  who  was  on  his  way  to  his  residence 
at  No.  319  East  Twentieth  street,  in  the  city  of  New  York, 
from  Barnnm's  Maseam,  having  hold  of  his  boy  with  one 
hand,  and  an  umbrella  in  the  other,  was  immediately,  on 
stepping  upon  the  platform  of  a  Third  Avenue  car,  robbed 
of  his  pocket-book  and  contents  by  the  prisoner. 

The  questions  which  the  counsel  for  the  plaintiff  in  error 
presents  are,  was  the  crime  committed  that  of  which  he  was 
found  guilty,  to  wit :  Robbery  in  the  first  degree,  or  was  it 
simply  larceny  from  the  person?  The  prisoner's  counsel 
upon  the  trial  conceded  '*  that  his  client  was  guilty  of  the 
grand  larceny,  in  having  feloniously  taken  the  complain- 
ant's property  from  his  possession,"  but  insisted  "that  it 
was  unaccompanied  by  violence,  within  the  meaning  and 
comprehension  of  the  statute." 

The  recorder,  after  reading  to  the  jury  one  statute  which 
defines  the  crime  of  robbery  in  the  first  degree,  left  to  them 
the  question  of  the  truth  of  the  story  of  the  complainant,  and 
then  added :  "  If  you  believe  his  statement  in  reference  to  the 
occurrence  to  be  true,  I  charge  you  that  the  force  used  by  the 
prisoner  is  that  character  of  violence  comprehended  by  the 
statute.  The  statute  does  not  define  the  character  or  charac- 
ters of  the  force  or  injury  that  must  be  used  to  constitute  one 
of  the  elements  of  robbery  in  the  first  degree;  it  nowhere 
says  that  a  person  shall  be  knocked  down  and  beaten  sense- 
less before  the  assailant  can  come  within  its  comprehension  ; 
but  I  charge  you,  if  you  believe  Mr.  Corson's  statement  to 
be  true,  that  the  prisoner  put  his  arm  around  his  neck  and 
violently  and  forcibly  then  and  there  jerked  his  head  back, 
in  the  manner  he  described  that  he  did,  and  forcibly  and 
feloniously  took  from    his    person  his   pocket-book  and 
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money,  that  it  was  a  robbery  with  felonious  intent,  and  ac- 
companied by  violence." 

Various  exceptions  taken  by  the  prisoner's  counsel  to  this 
charge,  presents  this  question :  Conceding  the  truth  of  Mr. 
Corson's  evidence,  is  the  prisoner  guilty  of  the  crime  whereof 
he  stands  convicted  i 

The  narration  of  the  occurrence  by  the  complainant  is  as 
follows : 

'*  I  stept  on  and  made  an  effort  to  get  into  the  car  ;  there 
was  a  very  large  man  stood  right  in  the  front  door  of  the 
car,  holding  me  back ;  that  man  (the  prisoner)  came  and 
put  his  arm  around  my  neck ;  pulled  upon  me ;  pulled  up 
my  head  so  [showing],  and  I  had  this  arm  —  my  left  arm  — 
kind  of  up,  and  then  he  pulled  me  two  or  three  times  ;  said 
I  '  what  are  you  doing  V  he  said  *  I  want  to  get  that  lady 
in;'  I  saw  no  lady;  well,  perhaps,  in  less  than  one-tenth 
port  of  the  time  I  have  been  stating  it,  he  stepped  off ;  I  felt 
his  hand  come  out  of  my  pocket. 

"Q.  (By  the  court):  What  did  he  do  to  your  neck,  put 
your  head  up  '< 

"A.  Yes,  sir ;  and  pulled  back  with  his  left  arm. 

"Q.  (By  the  assistant  district  attorney):  Where  did'  he 
stand  then,  behind  you  ? 

"A.  He  stood  rather  in  front  of  me ;  that  way  [showing]  ; 
I  stood  this  way;  he  stood  in  front  of  me,  reaching  around ; 
the  other  man  stood  here,  crowding  me  against  the  door." 

The  witness  then  described  the  contents  of  his  pocket-book, 
and  said  that  he  felt  for  and  missed  it  as  soon  as  the  pris- 
oner withdrew  his  hand.  On  his  cross-examination,  the 
witness  further  testified : 

"  Q.  How  did  he  put  his  arm  around  your  neck  ;  was  he 
pushing  you  one  side  ? 

**  A.  No ;  he  was  pulling  me  to  him. 

"Q.  Where  was  he  ;  in  what  position  in  the  car  ;  was  he 
next  to  the  driver,  or  where  ? 

"  He  was  just  outside  ;  on  the  edge  like  that,  you  know  ; 
I  stood  right  here  ;  he  reached  in  and  got  his  hand  around 
my  neck,  and  pulled  me  to  him  ;  pulling  me  out ;  pulling 
up  in  the  front ;  up  so,  you  know  ;  I  stood  here. 

"  Q.  Yon  asked  him  what  he  was  doing  ? 

"A.  Yes  sir. 


'W"  " 
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^*Q.  Did  he  hurt  you  ? 

"  A.  He  did  not  hurt  me  particularly ;  he  gave  me  a 
pretty  good  jerk." 

The  foregoing  is  all  the  evidence  given  upon  the  trial, 
showing  the  violence  used ;  and  our  statute  governing  the 
case  is  as  follows  : 

■ 

"Every  person  who  shall  be  convicted  of  feloniously 
taking  the  personal  property  of  another  from  his  person,  or 
in  his  presence,  and  against  his  will,  by  violence  to  his  per- 
son, or  by  putting  such  person  in  fear  of  some  immediate 
injury  to  his  person,  shall  be  adjudged  guilty  of  robbery  in 
the  first  degree."     2  R.  S.,  p.  697,  §  55  (Eds.  ed.). 

In  discussing  the  point  made  by  the  prisoner's  counsel, 
that  the  recorder  erred  in  instructing  the  jury  that  if  they 
believed  the  truth  of  the  evidence  of  the  complainant,  here- 
inbefore detailed,  then  the  prisoner  was  guilty  of  the  offence 
described  in  the  statute  just  quoted,  it  is  apparent  that  it  is 
liable  to  the  fatal  objection  that  the  error  does  not  affirm- 
atively appear,  because  the  bill  of  exceptions  is  so  drawn 
as  not  to  show  to  this  court  all  the  evidence  of  violence  upon 
which  the  court  and  jury  acted.  It  is  an  elementary  prin- 
ciple, that,  in  the  absence  of  all  the  evidence  given  upon  the 
trial,  the  appellate  court  will  assume,  when  the  question  is 
upon  the  sufficiency  of  the  evidence,  that  that  which  is  not 
returned  to  it,  warranted  the  ruling,  and  justified  the  verdict 
Upon  the  trial  of  the  indictment,  not  only  did  the  complain- 
ant undertake  to  describe  the  alleged  robbery  by  words,  but 
by  acts ;  he  exhibiting  to  the  jury,  by  physical  action,  the 
mode  and  manner  thereof.  That  description  which  the 
court  and  jury  by  and  before  which  the  prisoner  was  tried, 
saw,  and  from  seeing  which  a  correct  idea  of  the  force  and 
violence  used  in  perpetrating  the  theft  can  alone  be  formed, 
this  court  cannot  see,  and  because  it  cannot,  it  is  unable  to 
say,  and  cannot  say,  that  the  recorder  erred!  in  his  charge. 
On  the  contrary,  upon  the  well-known  rule  to  which  we 
have  alluded,  that  the  tribunal  whose  proceeding  is  reviewed 
is  presumed  to  have  decided  rightly,  unless  the  error  affirm- 
atively appears,  this  court  must  assume  that  the  represen- 
tation by  action  of  the  force  used  in  the  perpetration  of  the 
crime,  and  which  it  is  impossible  for  us  to  learn  from  the 
bill  of  exceptions,  sufficiently  proved  to  it  that  the  prisoner 
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used  violence  enough  to  bring  bim  within  the  statute.     For 
this  reason  alone,  the  conviction  should  be  affirmed. 

But  it  also  seems  to  us  that  the  violence  which  the  words 
proved,  was  sufficient  to  prove  the  charge.  The  amount  and 
degree  of  violence  which  the  accused  must  exert  to  bring 
him  within  the  statute  defining  robbery,  are  not  declared, 
and  they  manifestly  could  not  be.  The  gravamen  of  the 
crime  consists  in  taking  "the  personal  property  of  another 
from  his  person,  or  in  his  presence,  and  against  his  will,  by 
violence  to  his  person,  or  by  putting  such  person  in  fear  of 
fiome  immediate  injury  to  his  person."  In  other  words,  the 
violence  to  the  person,  or  the  fear  of  immediate  injury  to 
the  person,  which,  against  the  owner's  will,  is  sufficient  to 
take  his  property,  will,  if  the  taking  be  felonious,  render 
the  taker  amenable  to  the  statute.  It  is  not  the  extent  and 
degree  of  force  which  make  the  crime,  but  the  success 
thereof.  In  short,  the  force  which  is  sufficient  to  take  the 
property  against  the  owner's  will,  is  all  that  the  statutes 
contemplates  ;  the  distinction  between  robbery  and  larceny 
consists  in  this:  In  the  latter,  the  act  ''is  accomplished 
secretly,  or  by  surprise  or  fraud,  while  in  the  former  the 
felonious  taking  must  be  accompanied  by  circumstances  of 
violence,  threats,  or  terror  to  the  person  despoiled."  (East's 
Pleas  of  the  Crown,  559.) 

In  the  case  before  us,  the  accomplice  of  the  prisoner 
crowds  the  complainant  against  the  door  of  the  car,  whilst 
the  accused  throws  his  arms  around  the  prosecutor's  neck, 
pulls  him  toward  him,  and  then  rifles  his  pocket.  If  this 
statement  be  true,  it  amply  justified  the  charge  ;  for,  whether 
the  force  gave  pain  or  not,  it  accomplished  the  theft,  and  by 
it,  and  it  alone,  Mr.  Corson  was  feloniously  deprived  of  his 
property,  against  his  will,  though  conscious  of  the  act  and 
trying  to  prevent  it. 

The  books  contain  many  cases  of  convictions  of  the  crime 
of  robbery,  where  the  force  employed  was  evidently  no 
greater  than  the  force  in  this,  with  the  citation  of  one  very 
familiar,  we  end  the  discussion.  In  Gommoimoealth  v.  Snel- 
ling  (4  Binney,  379),  "a  special  verdict  found  that  the  pris- 
oner took  the  prosecutor  by  the  cravat,  with  an  intention  to 
steal  his  watch,  and  also  pressed  his  breast  against  the 
prosecutor's,  and  held  him  against  a  wall,  during  which  he 
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took  the  prosecutor's  watch  from  his  fob  without  his  know- 
ing it,  and  that  the  prosecutor  had  no  idea  that  he  meant  to 
rob  him  ;  but  was  afraid  that  he  meant  to  whip  him.  This 
was  held  to  be  robbery."  (Cited  from  2  Wharton's  Crimi- 
nal Law  [7th  ed.],  §  1701.)  The  principle  which  the  case 
just  cited  determines,  is  this :  That  when  force  is  employed 
to  divert  the  owner's  attention,  whilst  he  is  unconsciously 
deprived  of  his  property,  the  taker  is  guilty  of  robbery, 
though,  by  means  of  the  force  which  distracts  his  attention, 
the  larceny  is  artfully  and  unknown  to  the  owner  completed. 

This  is  sound  sense  and  good  law.  The  force  stragetically 
employed  so  as  to  deceive  an  opposing  commander  as  to  the 
real  object,  whilst  the  latter  is  stealthily  but  successfully 
pursued,  is  that  which  wins  the  battle,  though  employed 
by  indirection  to  accomplish  the  result.  And  the  force 
which  a  thief  uses  to  and  upon  the  person  of  his  victim,  to 
consummate  a  robbery,  if  successful,  is  as  much  the  success- 
ful force  which  robs  when  excited  to  bewilder  and  confuse, 
as  when  used  and  exerted  directly  upon  the  main  object. 
In  either,  the  taking  would  be  the  result  of  force,  though  in 
one  case  indirectly  applied,  and  in  the  other  directly. 

In  the  case  before  us,  the  most  that  could  be  said  in  favor 
of  the  prisoner,  is,  that  his  confederate  and  he  used  force  to 
distract  Mr.  Corson' s  attention  whilst  his  pocket  was  picked. 
Unlike  the  Pennsylvania  case,  however,  the  hand  which 
grasped  the  pocket-book  was  felt,  and  the  theft  discovered. 
The  force,  however,  was  in  both  cases,  to  give  the  most 
favorable  construction  to  the  prisoner  of  the  evidence,  used 
for  the  same  purpose,  and  if  thus  employed  in  the  one  case 
it  was  robbery,  it  was  equally  so  in  the  other. 

The  result  of  our  examination  is,  that  the  conviction  and 
judgment  in  this  case  must  be  affirmed. 

Davis,  P.  J.,  concurred. 

Judgment  and  conviction  affirmed. 
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COURT  OF  APPEALS, 

New  York,  1874. 


The  People  v.  Genet. 

The  General  Tenn  of  the  First  Department  denied  a  motion  for  a  mandamus 
to  compel  the  Coort  of  Oyer  and  Terminer,  to  settle  and  seal  a  proposed  bill 
of  exceptions.  The  bill  of  exceptions  was  presented  to  the  court  for  settle- 
ment, bat  they  declined  to  proceed  on  the  ground  that  the  defendant  is  still 
a  "  fogitive  at  large,  and  beyond  the  control  and  without  the  power  of  the 
authorities  of  this  State,  he  having  made  his  escape  and  absconded  from 
their  custody  after  his  conviction,  and  while  awaiting  the  action  of  the 
eonrt  upon  it." 

MM,  that  an  escaped  prisoner  cannot  take  any  action  before  the  court.  The 
whole  theory  of  criminal  proceedings  is  based  upon  the  idea  of  the  defendant 
being  in  the  power,  and  under  the  control  of  the  court,  in  his  person.  The 
provisions  of  the  statutes,  giving  to  defendants  in  criminal  cases  the  right 
to  make  a  bill  of  exceptions,  are  not  so  absolute  as  to  displace  all  the  other 
principles  which  belong  to  criminal  proceedings,  but  must  be  taken  in 
sabordination  to  them. 

W.  A.  Beachj  for  the  defendant. 

Beiy'.  K.  PheVps^  district  attorney,  for  the  people. 

Johnson,  J.  The  order  appealed  from  denies  the  defend- 
ant's application  for  a  mandamus  to  compel  the  sealing  of 
a  proposed  bill  of  exceptions  relating  to  the  trial  of  the 
defendant  for  a  felony,  of  which  he  was  found  guilty  by  a 
verdict  of  the  jury. 

The  sole  ground  on  which  the  mandamus  was  denied  is, 
that  after  the  defendant  was  found  guilty,  and  before  sen- 
tence, he  escaped  out  of  custody  and  still  remains  at  large. 
We  think  it  essential  to  any  step,  on  behalf  of  a  person 
charged  with  felony  after  indictment  found,  that  he  should 
be  in  custody ;  either  actual,  by  being  confined  in  jail,  or 
constructive  by  being  let  to  bail. 

The  whole  theory  of  criminal  proceedings  is  based  upon 
the  idea  of  the  defendant  being  in  the  power,  and  under 
the  control  of  the  Court,  in  his  person.  While  the  Con- 
stitution and  the  statute  provide  him  with  counsel,  and 
the  statutes  give  the  right  of  appearance  by  attorney  in 
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civil  cases,  they  are  silent  in  respect  to  the  representation  of 
persons  charged  with  felony  by  means  of  an  attorney,  and 
in  regard  to  those  charged  with  lesser  offences,  the  statutes 
permit  them  to  be  tried  in  their  absence  from  court,  only  on 
the  appearance  of  an  attorney  duly  authorized  for  that  pur- 
pose. This  authority  it  has  been  held  must  be  special,  and 
distinctly  authorize  the  proceedings.  {People  v.  Petry^ 
2  Hilt.,  525;  People  v.  Wilkes,  5  How.  Pr.,  105.)  Evea 
in  the  absence  of  statutory  regulations  this  rule  has  been 
enforced  in  the  courts  of  the  United  States.  ( United  ^ates 
V.  Mayo,  1  Curtis'  C.  C,  433.)  In  criminal  cases  there  is 
no  equivalent  to  the  technical  appearance  by  attorney  of 
defendant  in  civil  cases,  except  the  being  in  actual  or  con- 
structive custody.  When  a  person  charged  with  felony  has 
escaped  out  of  custody,  no  order  or  judgment,  if  any  should 
be  made,  can  be  enforced  against  him  ;  and  courts  will  not 
give  their  time  to  proceedings  which,  for  their  effective- 
ness, must  depend  upon  the  consent  of  the  person  charged 
with  crime.  The  fact  that,  in  this  State,  the  law  allows 
proceedings  on  writs  of  error  without  requiring  the  actual 
presence  of  the  criminal  in  court,  does  not  at  all  conflict 
with  the  view  that  steps  will  not  be  allowed  to  be  taken  on 
his  behalf,  when  he  is  no  longer  in  custody  or  on  bail,  but 
has  fled  from  the  custody  of  the  law.  His  presence  in  court 
is  necessary  when  he  is  to  be  tried,  or  when  some  sentence 
or  judgment  involving  his  corporal  punishment  is  to  be  pro- 
nounced. His  being  in  custody  is  necessary  to  any  step  for 
or  against  him,  except  such  as  may  be  taken  to  bring  him 
again  into  custody.  All  the  cases  which  consider  the  ques- 
tion, seem  to  concur  in  the  view  that  an  escaped  prisoner 
cannot  take  any  action  before  the  court.  {CommonweaUh  v. 
Andrews,  97  Mass.,  545;  Reg,  v.  Candwell,  17  Q.  B.,  503; 
Shearman  v.  Commonwealth,  14  Gratt.,  677;  Lefiwich  v. 
The  Same,  20  id.,  716;  Anon,  31  Maine,  592.)  In  analogy 
to  these  cases,  while  proceedings  of  outlawry  were,  under 
former  laws,  the  consequence  of  a  defendant  criminal  not 
appearing  in  person,  he  could  only  have  a  writ  of  error  to 
reverse  those  proceedings  on  rendering  himself  into  custody 
and  coming  in  person  to  the  bar  to  pray  that  the  writ  should 
be  allowed  to  him.  (1  Chitty  Cr.  Law,  369;  1  R.  L.,  167, 
§9.)    The  provisions  of  the  statutes,  giving  to  defendants 
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in  criminal  cases  the  right  to  make  a  bill  of  exceptions,  are 
not  so  absolute  as  to  displace  all  the  other  principles  which 
belong  to  criminal  proceedings,  bat  must  be  taken  in  subor- 
dination to  them. 

We  think  they  do  not  require  the  courts  to  encourage 
escapes  and  facilitate  the  evasion  of  the  justice  of  the  State 
by  extending  to  escaped  convicts  the  means  of  reviewing 
their  convictions. 

The  order  should  be  affirmed. 

All  concnr. 

Order  affirmed. 


SUPREME  COURT. 

Third  Department — New  York,  1874. 


O'RouRKE  V.  The  People. 

The  prisoner  was  indicted  and  tried,  before  the  General  Sessions  of  Saratoga 
coonty,  for  a  violation  of  the  excise  law  in  selling  strong  and  spirituous 
liquors,  wines,  ale  and  beer,  in  quantities  less  than  five  gallons,  by  retail, 
vrithoot  a  license,  to  be  drank  in  his  house.  The  evidence  on  the  part  of 
the  prosecution  was,  that  the  defendant  kept  a  saloon  and  sold  ale  on  draught 
to  be  drank  on  the  premises. 

The  defence  offered  in  evidence  a  license  granted  to  him  by  the  board  of  com- 
missioners of  excise,  covering  the  time  laid  in  the  indictment  for  the  com- 
mission of  the  offence.  The  license  authorized  the  defendant  "  to  sell  and 
dispose  of  strong  and  spirituous  liquors,  wine,  ale  and  beer,  in  quantities 
less  than  five  gallons,"  at  his  saloon. 

The  trial  court  held,  that  such  license  afforded  no  justification  or  protection  to 
the  defendant,  and  excluded  the  evidence. 

Beid,  that  the  license  offered  in  evidence  afforded  a  justification  of  the  sale  proved 
against  the  defendant  on  the  trial,  and  its  exclusion  was  erroneous.  The 
license  was  good  to  the  extent  the  board  had  authority  to  license,  and  it  is 
plain  that  it  was  intended  by  the  board  to  grant  the  privilege  to  the  licensee 
to  sell  ale  and  beer.  Such  intent  appears  on  the  face  of  the  license  ;  it 
grants  the  right  in  express  terms.  It  does  not  follow  that  if  inoperative  in 
part,  it  is  therefore  void  in  toto.  By  the  amendment  of  18G0  full  power  was 
conferred  upon  the  board  of  excise  to  grant  a  license  to  sell  ale  and  beer  to 
he  drank  in  the  saloon  of  the  plaintiff  in  error. 

P.  H.  Cowen^  for  the  prisoner. 
E.  W.  PaigCj  for  the  people. 
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BocKES,  P.  J.:  The  plaintiff  in  error,  O'Rourke,  was 
indicted  for  unlawfully  selling  strong  and  spirituous  liquors, 
wines,  ale  and  beer,  in  quantities  less  than  five  gallons,  by 
retail,  to  be  drank  in  his  house.  The  proof  was  that  he 
kept  a  saloon,  and  sold  ale  on  draught  to  be  drank  on  the 
premises.  He  was  convicted  on  the  indictment,  and  was 
sentenced  by  the  court  to  pay  a  fine  of  fifty  dollars,  and  to 
stand  committed  until  the  fine  was  paid.  Thereupon  he 
sued  out  a  writ  of  error  to  this  court. 

By  way  of  justification  and  defence,  the  plaintiff  in  error 
offered  in  evidence  a  license  granted  to  him  by  the  board  of 
commissioners  of  excise  in  and  for  the  village  in  which  he 
conducted  his  business  of  saloon  keeping,  covering  the  time 
laid  in  the  indictment  for  the  commission  of  the  offence,  to 
wit :  February,  1874 ;  by  which  license  he  was  authorized 
*'  to  sell  and  dispose  of  strong  and  spirituous  liquors,  wine, 
ale  and  beeVy  in  quantities  less  than  five  gallons,"  at  his 
saloon.  The  license  did  not,  in  terms^  allow  the  drinking 
of  the  liquors,  wine,  ale  and  beer  on  the  premises  ;  nor  did 
it  declare  that  such  license  should  not  be  deemed  to  author- 
ize the  same  'Ho  be  drank  in  the  house."  (Sec.  11,  Act  of 
1857.)  The  court  held  that  such  license  afforded  no  justifi- 
cation or  protection  to  the  defendant,  and  excluded  the  evi- 
dence. The  question  is,  therefore,  whether  this  ruling  was 
correct  in  law. 

The  examination  in  this  case  involves  the  construction  of 
three  legislative  acts,  now  constituting  the  excise  system  of 
the  State,  The  first  was  adopted  in  1867  (Sess,  Laws  1857, 
chap.  628);  the  second,  amendatory  thereof,  passed  in  1869 
(Sess.  Laws  1869,  chap.  856) ;  the  third  (Sess.  Laws  1870, 
chap.  175),  after  making  some  general  provisions,  adopted 
the  act  of  1857,  in  so  far  as  its  provisions  were  not  inconsist- 
ent nor  in  conflict  therewith.  These  three  acts  must  be  con- 
sidered as  one  consolidated  act,  and  all  their  provisions  must 
be  made  to  harmonize,  so  far  as  may  be,  in  order  to  oarry 
out  the  purpose  the  legislature  had  in  view  in  their  enact- 
ment. 

It  may  be  well,  first,  to  note  the  provisions  of  the  Law  of 
1857,  before  it  was  amended  by  the  act  of  1869.  The  Law 
of  1857,  as  originally  passed,  provided  for  two  kinds  of 
licenses  (section  2),  one  to  be  granted  to  keepers  of  inns, 
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taverns  or  hotels ;  the  other  to  persons  denominated  "store- 
keepers." The  former  were  to  be  allowed  to  sell  intoxicat' 
ing  drinks  in  quantities  less  than  five  gallons,  to  be  drank 
on  the  premises.  The  latter  were  to  be  allowed  to  sell  by 
small  measnre  also,  but  not  to  be  drank  in  the  shop,  house, 
out-house,  yard,  or  garden  of  the  licensee.  To  these  two 
classes  of  persons,  and  to  none  other,  could  licenses  be 
granted  under  the  original  law.  Then  came  the  amendatory 
act  of  1869,  which  in  no  way  affected  the  subject  as  to  inn, 
tavern,  or  hotel  keepers,  but  authorizing  the  licensing  of 
persons,  in  the  discretion  of  the  commissioners  of  excise,  to 
sell  "afe  or  heer^^  without,  however,  making  an  expression 
on  the  subject  whether  such  beverages  might  or  might  not 
be  drank  on  the  premises  of  the  licensee.  This  section  reads 
as  follows : 

*^A11  the  provisions  of  this  act,  as  amended,  shall  be  held 
to  apply  to  the  sale  of  ale  or  beer,  except  so  much  thereof 
as  forbids  the  granting  of  licenses  to  any  ]:)erson,  except  to 
such  persons  as  propose  to  keep  an  inn,  tavern  or  hotel ; 
and  the  commissioners  of  excise  may,  in  their  discretion, 
grant  license  for  the  sale  of  ale  or  beer  for  a  sum  not  less 
than  ten  dollars  to  other  than  those  who  propose  to  keep  an 
inn,  tavern  or  hotel." 

This  amendment,  as  will  be  observed,  provided  for  the 
licensing  of  a  third  class  of  persons ;  and  thereafter,  there 
were  three  classes  of  persons  to  whom  licenses  might  be 
granted,  to  wit :  inn,  tavern,  or  hotel  keepers,  storekeepers, 
and  such  others  as  might  be  especially  licensed  to  sell  "  ale 
or  heer?'^  Then  came  the  act  of  1870,  which  restated  in  gen- 
eral terms  to  whom  licenses  might  thereafter  be  granted,  and 
adopted  the  act  of  1867  (as  amended  of  course),  wherein 
were  prescribed  the  qualifications  and  restrictions  attached 
to  the  power  of  the  board,  as  to  the  granting  of  licenses ; 
and  also  as  to  the  right  of  sale  by  licensees.  The  act  of 
1870  omitted  storekeepers^  under  that  designation,  but  au- 
thorized the  licensing  of  "any  person  or  persons"  of  good 
moral  character,  who  should  apply  in  due  form,  and  be  ap- 
proved of  by  the  board. 

We  must  now  recur  to  the  provisions  of  the  act  of  1857, 
in  order  to  determine  the  restrictions  which  attached  to  the 
authority  of  the  board  of  excise  to  license;  or,  in  other 
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words,  what  rights  of  sale  the  board  had  the  power  by  law  to 
confer  on  licensees. 

1st.  As  regards  inn,  tavern  or  hotel  keepers,  there  is  no 
question  here  raised.  They  might  be  licensed  to  sell  intoxi- 
cating drinks  by  small  measure  to  be  drank  on  the  premises, 
subject  to  certain  conditions  and  restrictions  particularly 
speci^ed  in  the  act.  (Act  of  1857.)  But  as  above  stated, 
no  question  is  here  raised  affecting  the  rights  of  persons 
licensed  to  keep  inns,  taverns  and  hotels. 

2d.  So,  too,  the  board  of  excise  could  grant  license  to  any 
person  or  persons,  in  their  discretion,  to  sell  by  small  meas- 
ure, but  not  to  be  drank  on  the  premises  of  the  licensee. 

The  qualifications  of  this  class  of  licenses  are  declared  in 
the  act  of  1870 ;  and  fee  for  license  to  them  should  not  be 
less  than  thirty,  nor  more  than  one  hundred  and  fifty  dol- 
lars. Under  such  license  the  licensee  would  be  authorized  to 
sell  ale  and  beer,  because  within  the  signification  of  strong 
liquors.  {Commissioners  v.  Taylor^  21  N.  Y.,  173.)  Be- 
sides, ale  and  beer  are  specifically  designated  in  the  act. 
The  condition  or  limitation  which  the  law  attaches  to  this  class 
is,  that  the  licensees  shall  not  be  allowed  to  sell,  to  be  drank  on 
the  premises.  This  restriction  is  imposed  by  the  provisions  of 
the  Law  of  1857.  It  is  claimed  (but  as  I  think,  without  basis 
of  support),  that  such  restriction  does  not  exist  since  the  pas- 
sage of  the  act  of  1870 ;  that  no  such  limitation  is  declared 
in  that  act ;  and  that  the  provisions  of  restriction  contained 
in  the  Law  of  1857,  are  in  confiict  therewith.  The  question 
then  arises,  are  the  provisions  of  the  Law  of  1857,  which 
prohibits  the  granting  of  licenses  for  the  sale  of  intoxicating 
drinks  by  small  measure,  to  be  drank  on  the  premises,  to 
others  than  inn,  tavern,  and  hotel  keepers,  and  to  persons 
especially  licensed  to  sell  ale  and  beer  only,  in  conflict  or 
inconsistent  with  the  general  provision  in  the  Law  of  1870  ? 

Let  us  consider  this  subject  by  bringing  the  two  provisions 
together.  The  Law  of  1870  provides  that  the  board  of  excise 
*' shall  have  power  to  grant  licenses  to  any  person  or  per- 
sons *  *  *  permitting  him  and  them  to  sell  and  dispose 
of ,  at  any  one  named  place  *  *  *  strong  and  spiritaous 
liquors,  wines,  ale  and  beer  in  quantities  less  than  five  gal- 
lons at  a  time,"  etc.  This  act  also  provides  (section  6),  that 
the  provisions  of  the  act  of   1857  shall  remain  in  force, 
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and  be  taken  and  continued  as  part  thereof,  except  so  far 
as  the  same  are  inconsistent  or  in  conflict  therewith.     The 
act  of  1857  declares  that  licenses  shall  not  be  granted,  to  any 
person  to  sell  strong  and  spirituous  liquors,  to  be  drank  on 
the  premises  of  the  person  licensed,  unless  such  person  pro- 
poses to  keep  an  inn,  tavern  or  hotel.    (Section  6.)    The  pur- 
port and  effect  of  the  amendatory  act  of  1869,  as  to  ale  and 
beer,  will  be  hereafter  separately  considered.     Now,  are 
these  provisions  of  law,  above  cited,  inconsistent  or  in  con- 
flict, to  an  extent  that  both  cannot  stand  and  have  effect } 
It  has  been  deemed  a  wise  policy  during  a  long  period 
in  the  history  of  our  State,  to  prevent  the  sale  of  intox- 
icating drinks  on  the  premises  where  sold,  except  under 
circumstances  of   restraint;   hence  two  kinds  of  licenses 
were  provided  for ;  one  of  which,  while  it  allowed  a  sale  in 
quantities  less  than  five  gallons,  yet  did  not  allow  it  to  be 
drank  on  the  premises.     This  was  deemed  to  be,  and  doubt- 
less was,  wholesome  in  its  results ;  as  then  no  encourage- 
ment was  given  to  the  congregating  of  dissipated  and  idle 
persons  at  the  place  of  sale.     The  result  was  attained  by  a 
special  provision  in  the  law  qualifying  the  general  provi- 
sion ;  and  such  qualifying  general  provision  was  never  sup- 
posed to  be  inoperative  for  repugnancy.     The  act  of  1857, 
like  all,  or  nearly  all,  preceding  excise  laws,  recognized  this 
policy.     It  authorized   the  licensing  of  inn,  tavern,  and 
hotel  keepers,  to  sell  strong  and  spirituous  liquors  to  be 
drank  on  the  premises  of  the  licensee  (section  2),  and  it  also 
provided  for  the  licensing  of   "storekeepers,"  who  were 
authorized  to  sell  in  quantities  less  than  five  gallons,  but 
not  to  be  drank  in  their  shops,  houses,  out-houses,  yards  or 
gardens   (section  2).     Then  came  the  act  of  1870,  with  the 
provision  above  cited,  which  extended  the  right  of  license 
to  others  beside  storekeepers,  to  wit :    "To  any  person  or 
persons    *    *    *    permitting  him  and  them  to  sell  and  dis- 
j)ose  of,  at  any  one  named  place    *    *    *    strong  and  spir- 
ituous liquors,  wines,  ale  and  beer,  in  quantities  less  than 
five  gallons  at  a  time."     This  provision  does  not  abrogate 
the  section  of  the  act  of  1857,  which  declares  that  licenses 
shall  not  be  granted  to  others  than  inn,  tavern  and  hotel 
keepers,  to  sell  strong  and  spirituous  liquors  to  be  drank  on 
the  premises.    These  provisions  are  to  be  read  and  con- 
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Btrued  together.  The  section  of  the  act  of  1857  having  been 
adopted  by  express  terms  into  the  act  of  1870,  qualifies  and 
limits  the  provisions  of  the  latter  act,  in  so  far  as  that  act 
gives  the  right  to  the  board  to  license  persons,  other  than 
inn,  tavetn,  and  hotel  keepers,  to  sell  intoxicating  drinks. 
It  is  often  the  case  that  one  section  or  provision  of  a  law 
operates  as  a  qaalification  and  restriction  of  another ;  then 
the  law  remains  in  force  as  qualified  and  restricted.  Thus 
the  law  of  1867  prohibits  the  granting  of  licenses  to  per- 
sons other  than  inn,  tavern  or  hotel  keepers,  to  sell  in  small 
measure  to  be  drank  on  the  premises  of  the  licensee.  The 
act  of  1870  adopts  this  prohibition,  and  declares  it  opera- 
tive. The  Law  of  1867  authorized  the  licensing  of  store- 
keepers, giving  them  also  permission  to  sell  by  small 
measure ;  and  the  Law  of  1870  extended  this  right  to  any 
person^  leaving,  however,  the  general  provision  in  the  act 
of  1857  in  force,  which  prohibited  all  persons,  except  inn, 
tavern  and  hotel  keepers,  from  selling  by  small  measure  to 
be  drank  on  the  premises  of  the  licensees.  Thus  read 
together,  there  is  no  conflict  or  inconsistency  in  these  pro- 
visions ;  and  thus  construed,  they  harmonize,  and  effect  is 
given  to  the  evident  intent  of  the  legislature.  It  would 
seem  that  the  Law  of  1870  superseded  the  provision  in  the 
act  of  1867,  which  authorized  the  licensing  of  storekeepers 
by  that  designation :  for,  by  the  Law  of  1870,  permission  is 
given  to  the  board  of  excise  to  license  any  person  or  per- 
sons to  sell  intoxicating  drinks  by  small  measure,  in  its  dis- 
cretion. In  this  law  the  right  to  license  is  not  restricted  to 
storekeepers,  but  extends  to  any  i)erson  in  the  discretion 
of  the  board,  and  of  course  would  embrace  the  former. 
Thus  any  person  may  be  authorized  by  license,  in  the  dis- 
cretion of  the  board,  to  sell  by  small  measure ;  not,  how- 
ever, to  be  drank  on  the  premises,  for,  by  another  provision, 
none  but  inn,  tavern  and  hotel  keepers  could  be  licensed  to 
do  that.  This  prohibition  remains  in  force  unless  repealed 
by  implication.  A  repeal  of  a  law  by  implication  is  never 
allowed,  except  from  necessity ;  as  when  the  two  cannot 
stand  together,  the  former  is  deemed  to  be  repealed  by  the 
latter.  {Spratt  v.  Huntington^  48  How.,  97,  101.)  Such  is 
not  this  case.  Nor  is  it  reasonable  to  suppose  that  such 
result  was  intended ;  for  if   the  restriction  be  repealed  in 
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this  case,  all  restraint  upon  the  licensing  power  to  be  exer- 
cised by  boards  of  excise,  is  abrogated  as  regards  the  place 
where  intoxicating  drinks  authorized  by  them  to  be  sold, 
shall  be  drank ;  and  then,  under  a  license  granted  in  pur- 
snance  of  section  4,  of  the  act  of  1870,  the  licensee  might 
sell  all  kinds  of  intoxicating  drinks  by  small  measare,  to 
be  drank  on  his  premises,  with  impunity.  Such  is  not,  iu 
my  judgment,  the  condition  of  the  laws  of  this  State.  Wheu 
read  and  construed  as  one  legislative  act,  the  Law  of  1867 
and  of  1870  are  harmonious  iu  this:  That  inn,  tavern  and 
hotel  keepers  may  be  licensed  to  sell  intoxicating  drinks  by 
small  measure,  to  be  drank  on  the  premises ;  and  any  per- 
son or  persons  may  also  be  licensed  to  sell  by  small  meas- 
ure, not  to  be  drank  on  the  premises.  Against  the  licensing 
of  any  person  or  persons  (except  innkeepers)  to  sell  intox- 
icating drinks  by  small  measure  to  be  drank  on  the  premi- 
ses, there  is  a  general  and  complete  prohibition.  It  is  as 
follows :  ^^  Licenses  shall  not  be  granted  to  any  person  to 
sell  strong  and  spirituous  liquors  and  wines  to  be  drank  on 
the  premises  of  the  person  licensed,  unless  such  person 
proposes  to  keep  an  inn,  tavern  or  hotel."  This  provision 
IB  not  repealed  by  express  terms ;  nor  is  it  abrogated  by 
necessary  implication.  It  therefore  stands  in  full  force  as 
the  Law  of  this  State.  The  construction  above  given  har- 
monizes the  various  provisions  of  the  Law  of  1857  and  of 
1870 ;  secures  wholesome  police  regulations,  and  sustains  the 
general  moral  purpose  sought  to  be  attained  by  a  useful  and 
sound  system  of  excise,  applicable  to  the  promiscuous  sale 
of  intoxicating  drinks. 

Particular  note  has  not  been  above  taken  of  the  Law  of 
1869,  which  will  now  receive  attention. 

3d.  There  is  also  another  class  of  licensees  :  persons  who 
may  be  licensed  to  sell  ' '  ale  or  beer ' '  under  the  Law  of 
1869,  amendatory  of  the  act  of  1867.  For  license  to  sell 
snch  beverage  only,  the  fee  is  in  the  discretion  of  the  board, 
not  however  to  be  less  than  ten  dollars.  Can  this  class  of 
licensees  sell  such  beverages  by  small  measure  to  be  drank 
on  the  premises?  The  law  does  not  give  this  right  in  ex- 
press terms,  but  I  am  inclined  to  the  opinion  that  it  gives 
such  right  by  fair,  if  not  by  necessary  implication.  The 
law  reads  as  follows:  ''All  of  the  provisions  of  this  act, 
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as  amended,  shall  be  held  to  apply  to  the  sale  of  ale  or 
beer,  except  as  much  thereof  as  forbids  the  granting  of 
license  to  any  person,  except  to  such  persons  as  propose  to 
keep  an  inn,  tavern  or  hotel ;  and  the  commissioners  of  ex- 
cise may,  in  their  discretion,  grant  license  for  the  sale  of  ale 
or  beer  for  a  sum  not  less  than  ten  dollars  to  other  than 
those  who  propose  to  keep  an  inn,  tavern  or  hotel."  Now 
this  law  qualifies  every  section  of  the  act  of  1867,  which,  by 
express  terms  or  by  implication,  forbids  the  granting  of 
licenses  to  persons  to  sell  ale  or  beer.  Therefore,  in  every 
such  section,  there  must  be  understood  to  be  an  exception, 
which  will  give  this  amendatory  law  due  effect.  Let  us 
then  insert  such  exception  accordingly,  and  see  then  what 
the  law  is,  as  applicable  to  the  power  of  the  board  of  excise 
to  grant  licenses  to  sell  ale  and  beer. 

The  first  section  which  bears  on  this  subject,  in  the  act  of 
1857,  is  section  6.  Insert  the  necessary  exception,  and  this 
section  will  read  as  follows :  '^  Licenses  shall  not  be  granted 
to  any  person  to  sell  strong  and  spirituous  liquors  and 
wines,  except  ale  or  beer^  to  be  drank  on  the  premises  of  the 
persons  licensed,"  etc.;  and  close  the  section  with  an  ex- 
press power  to  grant  licenses  to  sell  ale  or  beer  to  any  per- 
son, in  the  discretion  of  the  board.  (See  last  clause  of 
section  4  of  act  of  1866.)  The  next  section  requiring  an 
exception,  is  section  11.  With  the  exception  inserted,  it 
will  read  as  follows :  ''In  all  licenses  that  may  be  granted 
to  sell  strong  or  spirituous  liquors  or  wines,  in  quantities 
less  than  five  gallons  (except  to  inn,  tavern  or  hotel  keepers, 
and  except  also  to  persons  to  sell  ale  or  beer),  there  shall  be 
inserted  an  express  declaration  that  such  license  shall  not 
be  deemed  to  authorize  the  sale  of  any  strong  or  spirituous 
liquors  or  wine,  to  be  drank  in  the  house  or  shop  of  the 
person  receiving  such  license,  or  in  any  out-house,  yard  or 
garden  appertaining  thereto,  or  connected  therewith." 

With  the  proper  exceptions  inserted  in  the  next  section 
requiring  it,  being  section  14,  it  will  read  thus :  "  Whoever 
shall  sell  any  strong  or  spirituous  liquors  or  wines,  except 
ale  or  beer^  to  be  drank  in  his  house  or  shop,  *  *  *  * 
without  having  obtained  a  license  therefor  as  an  inn,  tavern 
or  hotel  keeper,  shall  forfeit  fifty  dollars  for  each  offence." 

Apply  the  amendatory  law  of  1869  to  these  three  sections 
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of  the  act  of  1857,  ia  manner  above  stated,  by  inserting  the 
proper  exceptions  therein  to  give  the  former  law  eflfect,  and 
there  will  remain  no  provision  forbidding  the  granting  of 
licenses  by  the  board  of  excise  to  any  person  in  their  discre- 
tion, to  sell  ale  or  beer  to  be  drank  on  the  premises  of  the 
licensee,  nor  any  provision  forbidding  or  making  penal  the 
selling  of  those  beverages  by  the  person  licensed,  to  be 
drank  on  the  premises  specified  in  his  license. 

Then  why  need  any  one  take  license  at  all  to  sell  ale  or  beer  t 
The  answer  is,  that  there  is  still  ia  provision  of  law  which 
renders  the  selling  thereof  without  license,  penal.  Section 
13  declares  that  '^  whoever  shall  sell  any  strong  or  spiritu- 
ous liquors  "  [which  terms  embrace  ale  and  beer]  *'  or  wines, 
in  quantities  less  than  five  gallons  at  a  time  without  having 
a  license  therefor,  granted  as- herein  provided^  shall  forfeit 
fifty  dollars  for  each  oflfence."  This  provision  applies  to 
the  amendatory  law  of  1869,  which,  while  it  removes  all 
restriction  upon  the  authority  of  the  board  of  excise  to 
grant  licenses  to  any  person  in  their  discretion,  to  sell  ale 
and  beer  in  small  quantities  to  be  drank  on  the  premises  of 
the  person  licensed  or  elsewhere,  yet,  provides  for  the  grant- 
ing of  a  license  to  sell  such  beverage,  and  adopts  the  Law 
of  1857,  which  renders  it  penal  to  sell  it  without  license. 
Therefore,  no  person  without  license  can  sell  ale  or  beer,  in 
quantities  less  than  five  gallons,  with  impunity.  But  hav- 
ing license  to  sell  such  beverage,  as  authorized  to  be  granted 
by  the  amendatory  law  of  1869,  the  licensee  may  sell  it 
without  any  restriction  as  to  the  place  where  it  is  to  be 
drank. 

If  the  conclusions  above  declared  be  sound,  there  are, 
under  the  provisions  of  the  excise  laws  of  this  State  now  in 
force,  three  classes  of  persons  who  may  be  licensed*  by  the 
board  of  excise  to  sell  intoxicating  drinks,  to  wit :  Inn,  tav- 
ern and  hotel  keepers,  who  may,  under  proper  license,  sell 
in  quantities  less  than  five  gallons,  to  be  drank  on  the  prem- 
ises ;  (2),  persons  who  may  sell  by  small  measure,  not  to  be 
drank  on  the  premises  ;  and  (3),  persons  who  may  sell  '^  ale 
or  beer"  only,  without  restriction  as  to  the  place  where  the 
same  may  be  drank. 

In  the  case  at  bar,  no  justification  was  offered  for  the  sale 
proved  against  the  plaintiff  in  error  under  an  innkeeper's 
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license.  He  was  not  an  innkeeper,  nor  did  he  attempt  to 
jastify  the  sale  as  such.  Nor  did  his  license,  offered  in  evi- 
dence, afford  him  protection  for  the  sale  of  strong  and  spirit- 
uous liquors  (except  ale  and  beer)  to  be  drank  either  on  or 
off  his  premises.  It  could  not  justify  a  sale  by  him  (except 
of  ale  or  beer)  in  quantities  less  than  five  gallons,  to  be  drank 
on  his  premises,  for  the  board  of  excise  had  no  authority  to 
grant  such  license  to  any  others  than  to  inn,  tavern  and 
hotel  keepers,  and  to  persons  to  sell  ale  and  beer  under  the 
provisions  of  the  act  of  1869.  And  it  did  not  justify  a  sale 
by  him  (except  of  ale  and  beer)  by  small  measure  to  be 
drank  elsewhere,  because  it  did  not  contain  the  clause  re- 
quired to  be  inserted  by  section  11  of  the  act  of  1857,  with- 
out which  the  license  would,  in  case  of  sale,  be  amenable  to 
section  13  of  that  act ;  which  last  mentioned  section  declares 
a  penalty  against  persons  who  sell  without  license  granted 
as  in  that  act  provided.  The  license  offered  in  evidence  was 
of  no  force  or  effect  whatever,  except  as  to  ale  and  beer. 
The  question  then  is,  whether  it  was  effectual  to  protect  the 
licensee  for  the  sale  of  ale  and  beer  on  draught.  If  so,  there 
being  by  law  no  restriction  as  to  the  place  where  it  might  be 
drank,  the  sale  proved  against  the  plaintiff  in  error  was  jus- 
tified by  it.  The  Law  of  1870  authorized  an  application  for, 
and  the  granting  of,  a  license  to  sell  '^ale  and  beer."  Sec- 
tion 4  of  the  Law  of  1869,  fixed  the  terms.  In  this  case  the 
licensee  applied  for  greater  privileges,  to  wit :  the  right  to 
sell  generally,  strong  and  spirituous  liquors  and  wines,  as 
well  as  ale  and  beer ;  and  it  seems  the  board  of  excise  at- 
tempted to  confer  those  greater  rights.  In  this  there  was  a 
failure.  But  I  am  unable  to  perceive  any  good  reason  why 
the  license  was  not  good  to  the  extent  the  board  had  author- 
ity to  license.  It  is  plain  that  it  was  intended  by  the  board 
to  grant  the  privilege  to  the  licensee  to  sell  ale  and  beer. 
Such  intent  appears  on  the  face  of  the  license.  It  grants  the 
right  in  express  terms.  Strike  therefrom  all  that  is  valueless 
in  law,  and  the  license  is  complete  as  a  license  to  sell  ale  and 
beer.  It  does  not  follow  that  if  inoperative  in  part,  it  is  there- 
fore void  in  toto.  The  board  of  excise  intended  to  grant,  and 
did  in  fact  grant,  the  right  to  the  licensee  to  sell  ale  and  beer 
at  his  saloon.  This  the  board  might  do  by  law.  Whatever 
else  was  desired,  or  was  attempted  to  be  done  beyond  the 
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power  of  the  board  to  do,  and  in  no  way  affecting  what  it 
might  do,  would  not  vitiate  and  render  void  that  which  was 
done  by  lawful  authority. 

The  granting  of  the  license  was  a  judicial  act.  The  judg- 
ment and  discretion  of  the  board  was  exercised  with  a  view 
to  meet  the  requirements  of  law  applicable  to  the  granting 
of  a  license  to  sell  ale  and  beer.  So  the  board  adjudged  iu 
favor  of  the  application  under  the  provisions  of  the  law ; 
and,  according  to  its  requirements,  determined  the  character 
of  the  applicant,  the  fitness  of  the  proposed  place  of  sale, 
and  the  amount  to  be  paid  for  the  license.  I  can  perceive 
no  reason  why  a  license  may  not  be  so  framed  as  to  combine 
the  right  to  a  license,  other  than  an  innkeeper,  to  sell  strong 
and  spirituous  liquors  and  wines  by  small  measure,  with 
the  special  right  to  sell  ale  and  beer.  If  all  the  conditions 
and  requirements  of  the  law  be  satisfied,  the  applicant  may, 
I  think,  be  allowed  to  sell  strong  and  spirituous  liquors  and 
wines  to  be  drank  off  his  premises,  and  ale  and  beer  to  be 
drank  thereon.  Both  privileges  may  be  granted  to  the 
same  person,  to  be  exercised  at  one  and  the  same  place. 

If  so,  why  may  not  the  board,  observing  all  requisite 
formalities,  combine  both  in  one  license  i  I  can  see  no  good 
reason  why  this  may  not  be  done.  This  subject  of  inquiry 
is  not,  however,  of  any  importance  in  this  case.  The  ques- 
tions here  are,  whether  the  board  of  excise  had  authority  iu 
law  to  grant  licenses  to  persons  other  than  inn,  tavern  and 
hotel  keepers,  to  sell  ale  and  beer,  in  quantities  less  than  five 
gallons  to  be  drank  on  the  premises ;  and  if  so,  then  whether 
the  plaintiff  in  error  in  this  case  beld  such  license  at  the 
time  of  the  sale  of  ale  proved  against  him.  These  questions 
must  be  answered  in  the  affirmative.  The  license  offered  iu 
evidence  afforded  a  justification  of  the  sale  proved  against 
the  plaintiff  in  error,  and  its  exclusion  on  the  trial  was 
erroneous. 

There  is  no  force  in  the  suggestion  that  the  statute  does 
not,  in  express  terms,  declare  the  unauthorized  sale  of  intox- 
icating drinks  a  misdemeanor,  or  declare  it  punishable  as 
Buch.  It  is  sufficient  that  the  act  charged  in  the  indictment, 
is  declared  by  law  to  be  an  offence,  and  is  made  penal.  This 
subject  is  not  open  to  discussion,  having  been  elaborately 
considered  and  definitely  settled  by  the  Court  of  Appeals. 
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{Behan  v.  The  People,  17  N.  Y.,  516 ;  ffiU  v.  The  People, 
20  id.,  363 ;  ^oote  v.  T?ie  People,  manascript  opinion  by 
FoLGER,  J.)  But  the  conclusions  above  stated,  require 
that  a  new  trial  be  granted. 

Countryman,  J.:  The  important  question  in  the  case 
arises  on  the  ruling  of  the  court,  rejecting  the  license  offered 
in  evidence,  granting  to  the  plaintiff  leave  ^Ho  sell  and  dis- 
pose of  *  *  *  ale  and  beer,  in  quantities  less  than  five 
gallons,  at  his  saloon."  The  only  sale  proved  on  the  trial 
to  sustain  the  conviction,  was  of  ale  at  the  plaintiff's  saloon, 
which  had  been  drank  on  his  premises.  The  court  held  that 
no  power  existed  to  grant  a  license  giving  the  plaintiff  the 
right  to  sell  ale  and  beer  to  be  drank  at  his  saloon,  and  that 
the  license  in  question  afforded  him  no  protection.  The  pre-  . 
cise  point  is  therefore  presented,  whether  the  board  of  excise 
had  power,  under  the  various  statutes  now  in  force  regulating 
the  sale  of  intoxicating  liquors,  to  grant  license  to  a  saloon 
keeper  to  sell  ale  and  beer  to  be  drank  on  his  premises. 

The  act  of  1857  (Laws  of  1857,  ch.  628,)  gave  the  "power 
to  grant  licenses  to  keepers  of  inns,  taverns  and  hotels  *  * 
to  sell  strong  and  spirituous  liquors  and  wines  to  be  drank 
in  their  houses,  respectively ;  and  to  storekeepers  *  *  * 
a  license  to  sell  such  liquors  and  wines  in  quantities  less 
than  five  gallons,  but  not  to  be  drank  in  their  shops,"  etc. 
(Sec.  2.)  It  then  prohibited  granting  a  license  "to  any 
person  to  sell  strong  and  spirituous  liquors  and  wines  to  be 
drank  on  the  premises  of  the  person  licensed,  unless  such 
person  proposed  to  keep  an  inn,  tavern  or  hotel."  (Sec.  6.) 
It  also  requires  that  "in  all  licenses  granted  (excepting  to 
inn,  tavern  or  hotel  keepers)  to  sell  strong  or  spirituous 
liquors  or  wines,  in  quantities  less  than  five  gallons,  there 
shall  be  inserted  an  express  declaration  that  such  license 
shall  not  be  deemed  to  authorize  the  sale  of  any  strong  or 
spirituous  liquor  or  wine,  to  be  drank  in  the  house  or  shop 
of  the  person  receiving  such  license."  (Sec.  11.)  It  further 
provided  that  "  such  licenses  "  [to  others  than  hotel  keepers] 
"  shall  not  be  granted  *  *  *  until  such  applicant  shall 
have  executed  a  bond  *  *  *  with  sufficient  sureties 
*  *  *  conditioned  that  he  will  not  sell,  or  suffer  to  be 
sold,  any  strong  or  spirituous  liquors  or  wines  to  be  drank 
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in  his  shop  or  house  *  *  »  and  will  not  suffer"  the 
Banae  to  be  drank  there.     (Sec.  12.) 

By  another  provision,  it  was  declared  that  whoever  should 
Bell  any  strong  or  spirituous  liquors  or  wines  to  be  drank  in 
bis  house  or  shop,  or  should  suffer  or  permit  the  same  to  be 
drank  there  without  having  obtained  a  license  therefor  as  an 
inn,  tavern  or  hotel  keeper,  should  forfeit  fifty  dollars  for 
each  offence.  (Sec.  14.)  It  was  subsequently  determined 
in  the  Court  of  Appeals,  that  ale  and  beer  were  included  in 
the  terms  ^^  strong  and  spirituous  liquors,"  as  used  in  these 
provisions,  and  therefore  came  within  the  prohibition  of  the 
statute.  {Commissioners  of  Excise  v.  Taylor^  21  N.  Y., 
173.)  And  it  was  also  judicially  settled  by  the  same  high 
authority,  that  a  wilful  violation  of  any  of  these  provisions 
constituted  a  criminal  offence,  for  which  the  party  may  be 
indicted,  convicted  and  punished.  {Behan  v.  The  People^ 
17  N.  Y.,  520;'  Morris  v.  The  People,  2  Thomp.  &  Cook, 
219.)  It  is  very  clear  that  under  these  provisions,  no  valid 
license  could  have  been  granted  to  the  defendant  to  sell  ale 
or  beer  to  be  drank  in  his  saloon,  and  his  conviction,  before 
the  amendment  of  the  statute,  would  have  been  unexcep- 
tionable. 

It  will  be  observed  that  under  the  act  of  1867,  there  was 
full  power  to  grant  licenses  to  hotel  keepers  to  sell  strong 
and  spirituous  liqi^ors,  including  ale  and  beer,  to  be  drank 
on  their  premises,  and  full  power  to  grant  licenses  to  all 
other  persons  (possessing,  of  course,  the  statutory  qualifi- 
cations) to  sell  liquors,  including  ale  and  beer,  by  the 
measure,  in  quantities  less  than  five  gallons,  with  the  sim- 
ple condition  annexed,  that  the  liquors  could  not  be  drank 
at  the  place  of  sale.  The  hotel  keepers  accordingly  secured 
the  monopoly  of  selling  liquor,  including  ale  and  beer,  as  a 
beverage.  This  condition  of  affairs  caused  loud  complaints 
on  the  part  of  the  keepers  of  saloons  and  boarding  houses, 
who  made  repeated  efforts  to  induce  the  legislature  to  grant 
them  the  same  privileges  held  by  the  keepers  of  hotels. 
The  act  of  1869  (Laws  of  1869,  chapter  856)  was  finally 
passed  in  answer  to  these  complaints,  and  petitions,  and 
was  manifestly  intended  to  enlarge  the  rights  of  the  peti- 
tioners. It  amended  the  act  of  1857  in  several  particulars 
not  material  to  our  present  purpose,  and  then  specially  pro- 
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vided  as  follows:  "All  the  provisions  of  this  act,  as 
amended,  shall  be  held  to  apply  to  the  sale  of  ale  or  beer, 
except  as  much  thereof  as  Jforhids  the  granting  of  license 
to  any  person,  except  to  such  persons  as  propose  to  keep  an 
inn,  tavern  or  hotel ;  and  the  commissioners  of  excise  may, 
in  their  discretion,  grant  license  for  the  sale  of  ale  or  beer 
*  *  *  to  others  than  those  who  propose  to  keep  an  inn, 
tavern  or  hotel."  (Section  4.)  Notwithstanding  the  language 
of  the  first  clause  in  the  sentence,  taken  alone,  may  seem  to 
fail  in  giving  full  expression  to  the  idea  meant  to  be  con- 
veyed, the  attention  of  the  legislature  is  quite  apparent 
when  the  entire  section  is  read  in  connection  with  the  vari- 
ous provisions  to  which  it  relates  in  the  act  of  1867.  As 
the  statutes  are  in  pari  materia^  it  is  the  duty  of  the  court, 
in  order  to  ascertain  their  meaning,  to  read  and  construe 
them  together  as  one  act.  Thus  read,  there  is  no  need  of 
interpretation ;  the  provisions  are  clear  and  consistent,  and 
the  sense  is  manifest.  If  we  incorporate  the  two  acta 
together,  and  read  the  original  statute  as  amended,  it  will 
be  as  follows:  *' License  should  not  be  granted  to  any  per- 
son to  sell  strong  and  spiritous  liquors  and  wines  (except 
ale  and  beer),  to  be  drank  on  the  premises  of  the  person 
licensed,  unless  such  person  proposes  to  keep  an  inn,  tavern 
or  hotel ;  (and  the  commissioners  of  excise  may,  in  their 
discretion,  grant  license  for  the  sale  of  ale  or  beer  *  *  « 
to  others  than  those  who  propose  to  keep  an  inn,  tavern  or 
hotel").  But  if  the  act  of  1869  be  regarded  as  equivocal 
or  ambiguous,  it  is  incumbent  on  the  court,  in  searching  for 
its  proper  interpretation,  to  refer  to  the  state  of  the  law 
upon  the  matter  involved  prior  to  its  enactment,  to  consider 
the  purpose  or  object  had  in  view  in  its  adoption ;  and, 
if  possible,  to  give  it  some  some  practical  effect.  **The 
interpretation  which  renders  a  statute  inoperative  cannot 
be  admitted ;  it  is  an  absurdity  to  suppose  that  after  it  is 
reduced  to  terms  it  means  nothing."  (Potter's  Dwarris  on 
Statutes,  128.)  This,  however,  is  the  necessary  result  of 
the  construction  adopted  in  the  court  below.  As  before 
remarked,  the  board  of  excise  had  full  power  under  the  act 
of  1857  to  grant  licenses  to  all  persons,  in  their  discretion, 
to  sell  liquors,  including  ale  and  beer,  for  any  other  purpose 
than  to  be  drank  on  their  premises ;  and  unless  the  amend- 
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ment  of  1869  gave  the  right  to  sell  ale  and  beer  to  be  drank 
on  the  premises  of  the  vendor,  the  sole  object  of  the  provi- 
sion is  frustrated,  and  the  entire  section  a  nullity. 

It  is  urged,  however,  that  the  amendment  does  not  in 
terms  confer  the  power  to  grant  a  license  to  sell  ale  and 
beer  to  others  than  hotel  keepers,  to  be  drank  on  their 
premises,  and  under  sections  11,  12  and  14,  of  the  original 
act,  no  such  license  could  be  granted ;  and  it  is  insisted  that 
the  letter  of  the  new  act  may  therefore  be  obeyed  by  grant- 
ing license  to  sell  ale  and  beer  by  the  measure,  and  not  as  a 
beverage.  Aside  from  the  objections  already  noticed,  thafe 
this  construction  would  render  the  amendment  wholly 
inoperative,  it  is  a  perfect  answer  that  no  affirmative  leave  or 
assertion  of  the  right  to  sell  by  the  drink,  either  in  the  stat- 
ute or  the  license,  was  necessary.  Prior  to  the  act  of  1869, 
a  license  to  any  other  person  than  a  hotel  keeper,  to  sell  ale 
and  beer  to  be  drank  on  the  premises,  would  have  been  void, 
because  section  2  of  the  statute,  in  terms,  limited  the  power 
to  grant  a  license  to  such  person  to  sell,  ''in  quantities  less 
than  five  gallons,  but  not  to  be  drank  in  the  house  or  shop" 
of  the  licensee ;  and  section  6  also  expressly  prohibited  the 
granting  such  a  license,  ''unless  the  person  proposed  to 
keep  a  hotel."  It  was  necessary  in  order  to  keep  the  liquor 
from  being  drank  on  the  premises  of  the  vender  after  the 
sale,  to  limit  in  terms  the  rights  of  the  parties  by  an  affirm- 
ative declaration  to  that  effect.  But  in  the  absence  of  any 
limitation  or  prohibition,  a  mere  license  to  sell  confers  the 
right  to  drink  or  use  the  liquor  on  the  premises,  or  at  any 
place  where  the  parties  have  a  right  to  be.  When,  there- 
fore, the  amendment  of  1869  removed  the  prohibition  in 
regard  to  the  sale  of  ale  and  beer,  a  mere  license  to  sell  those 
liquors  ipso  /acta  carried  the  right  to  allow  it  to  be  drank 
or  used  on  the  premises,  in  any  manner  agreeable  to  the 
parties  in  interest. 

But  power  was  given  by  the  amendment  to  grant  a  license 
which  conferred  on  the  licensee  the  right  to  sell  ale  and  beer 
to  be  drank  on  his  premises.  This  was  the  obvious  inten- 
tion of  the  act,  as  the  entire  section  is  devoted  to  the  re- 
moval of  the  old  prohibition  against  granting  licenses  to  sell 
ale  and  beer  to  others  than  hotel  keepers  to  be  drank  on. 
their  premises,  and  to  the  express  affirmation  of  the  power 
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to  issae  such  licenses,  in  the  discretion  of  the  board,  to  all 
other  persons. 

It  excepts  in  terms  from  any  application  to  the  sale  of 
ale  and  beet  as  a  beverage  so  much  of  the  prohibition  con- 
tained in  section  6,  of  the  original  statnte,  as  forbids  the 
granting  a  license  to  any  person  but  the  keeper  of  a  hotel, 
and  explicitly  confers  the  identical  power  which  had  previ- 
ously been  prohibited,  to  wit :  the  right  to  grant  such  a 
license  to  all  other  persons.  The  prohibition  removed  the 
power  conferred  to  grant  such  a  license,  and  a  license  issued 
in  pursuance  of  the  power,  the  conclusion  is  obvious  that 
the  sale  could  no  longer  constitute  a  criminal  offence. 

There  is  no  difficulty  in  adjusting  any  apparent  incon- 
gruity between  sections  11, 12  and  14  of  the  act  of  1867,  and 
the  amendment  of  1869,  as  the  special  license  to  sell  ale  and 
beer  given  in  the  latter  act,  must  be  regarded  as  an  addi- 
tional exception  to  the  provisions  of  the  former.  But  if  the 
two  statutes  were  inconsistent  and  irreconcilable,  the  former 
would  yield  to  the  latter  as  the  latest  expression  of  the  legis- 
lature ;  and  all  portions  of  the  original  statute  which  were 
repugnant  to  the  new  act,  would  be  regarded  as  repealed.  It 
follows  that  full  power  was  conferred  by  the  amendment  of 
1869  upon  the  board  of  excise  to  grant  the  plaintiff  a  license 
to  sell  ale  and  beer  to  be  drank  in  his  saloon,  and  that  the 
license  offered  in  evidence  on*  its  face  was  valid,  and  a  legal 
defence  to  the  indictment.  It  is  hardly  necessary  to  add 
that  the  license  would  have  afforded  no  protection  to  the 
plaintiff  for  the  sale  of  any  other  liquors  than  ale  or  beer  to 
be  drank  on  his  premises.  Indeed,  prior  to  1870,  it  would 
have  been  necessary  to  have  obtained  a  special  license  to  sell 
ale  and  beer,  to  have  secured  protection  under  the  amend- 
ment of  1869,  but  since  the  act  of  1870,  the  leave  to  sell  ale 
and  beer  to  be  drank  on  the  premises,  may  be  included  in 
the  general  license.  (Laws  of  1870,  chap.  176.)  There  is  no 
force  in  the  objection  that  the  license  was  unauthorized  be- 
cause there  was  no  petition  of  freeholders,  or  compliance  with 
the  other  requirements  of  section  6  of  the  act  of  1867,  in  rela- 
tion to  hotel  licenses,  as  they  have  no  application  to  licenses 
of  this  character,  altliough  those  provisions  are  doubt- 
less still  in  force,  and  must  be  observed  in  all  cases  where 
the  applicant  for  a  license  '^proposes  to  keep  an  inn,  tavern 
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or  hotel.''  It  does  not  appear  whether  the  plaintiff  com- 
plied with  all  the  provisions  of  the  statute  applicable  to  this 
case,  and  no  question  of  this  kind  was  raised  on  the  trial. 
The  evidence  was  rejected,  and  the  case  decided,  on  the 
broad  ground  that  the  license,  on  its  face,  was  invalid  and 
conferred  no  right  on  the  plaintiff  to  sell  ale  and  beer  to  be 
drank  in  his  saloon.  As  this  ruling  was  erroneous,  the  con- 
viction and  judgment  must  be  reversed,  and  a  new  trial 
granted. 

Present — Bookes,  P.  J.,  Landon  and  Countryman,  J  J. 
Judgment  and  conviction  reversed,  and  new  trial  granted. 


COUET   OF  APPEALS. 

Nbw  York,  1875. 


Gabdneb  et  al.  V.  The  People 

The  pUdntiffs  in  error  "were  convicted  of  a  misdemeanor. 

The  indictment  charged  and  the  proof  was  that  the  plaintiffs  in  error,  were 
commiBsioners  of  police  and  unlawfully  removed  one  Sheridan,  an  inspector 
of  election,  from  his  office  when  he  was  not  actually  on  duty  on  a  day  of 
registration,  revision  of  registration  or  election,  without  first  giving  him 
notice  in  writing,  setting  forth  the  reagons  for  such  removal  as  required  by 
the  act  of  1872,  chapter  675,  §  13. 

On  the  trial  the  accused  offered  to  prove  that  Sheridan  had  been  guilty  of  im- 
proper conduct  as  an  election  officer,  and  on  the  day  of  his  removal  threat- 
ened that  he  would  stuff  ballot-boxes,  which  facts  were  communicated  by 
way  of  affidavits  to  the  commissioners  before  removal,  and  that  they  be- 
lieving the  charges  acted  under  them  in  good  faith,  and  under  belief  and 
legal  advice  that  the  cause  of  removal  brought  the  case  under  one  of  the 
statutory  exceptions  excusing  notice. 

This  evidence  was  excluded  as  irrelevant  and  immaterial. 

Hdd,  that  the  statute  requires  notice  to  be  given  as  a  rule  ;  the  exception  re- 
lates to  a  particular  time,  and  particular  cause.  Both  must  exist  to  justify 
removal  without  notice.  The  time  must  be  on  a  day  of  registration,  revision 
of  r^stration  or  election,  and  the  cause  must  be  improper  conduct  as  an 
election  officer,  and  in  addition  the  incumbent  must  be  on  duty.  Unless 
these  facts  all  exist,  notice  is  indispensable  to  a  removal. 

Edd,  farther,  that  the  manifest  construction  of  the  statute  is  as  if  it  read  "The 
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inspectors  of  election  shall  hold  office  for  one  year,  unless  sooner  remoTed 
for  the  want  of  the  requisite  qualifications,  or  for  cause,  In  either  which 
cases  such  removal  shall  only  be  made  after  notice  in  writing  to  the  officer 
to  be  removed,  unless  made  while  the  inspector  is  actually  on  duty  on  a  day 
of  registration,  revision  of  registration,  or  election,  and  for  improper  con- 
duct as  an  election  officer. 

The  offer  of  the  accused  to  prove,  that  they  believed  the  charges  made  were  true, 
and  that  they  acted  in  good  faith  and  under  legal  advice  that  they  had  a 
right  to  remove  for  cause  without  notice  was  ruled  out  by  the  court,  and  it 
held  that  intentionally  doing  the  act  prohibited  constituted  the  offence. 

Heldy  that  the  accused  made  a  mistake  of  law.  Such  mistakes  do  not  excuse 
the  commission  of  prohibited  acts.  The  rule  is,  that  in  acts  mala  in  se,  the 
intent  governs,  but  in  those  mala  proJiibita,  the  only  inquiry  is,  has  the  law 
been  violated?  The  act  prohibited  must  be  intentionally  done.  A  mistake 
as  to  the  fact  of  doing  the  act  will  excuse  the  party,  but  if  the  act  is  inten- 
tionally done,  the  statute  declares  it  a  misdemeanor,  irrespective  of  the  mo- 
tive or  intent.  To  sustain  an  indictment  for  doing  a  prohibited  act,  it  is 
sufficient  to  prove  that  the  act  was  knowingly  and  intentionally  done. 

It  is  claimed  that  the  Court  of  Oyer  and  Terminer  had  no  jurisdiction  to  try  the 
indictment  under  chapter  337  of  the  Laws  of  1855. 

Held,  that  there  is  nothing  in  the  statute  showing  an  intention  to  deprive  the 
Oyer  and  Terminer,  from  hearing  and  determining  misdemeanors  by  indict- 
ment and  trial  in  the  usual  way. 

A.  OqJcey  Hall^  for  the  plaintiflfs  in  error. 
Charles  S.  Fairchild^  for  the  defendants  in  error. 

Church,  Ch.  J.  The  first  question  that  naturally  arises 
is,  whether  the  statute  was  violated  in  not  giving  notice  to 
inspector  Sheridan  before  removing  him.  The  statute  is  as 
follows : 

*'The  inspectors  of  election  appointed  under  the  provi- 
sions of  this  act  shall  hold  oflSce  for  one  year  unless  sooner 
removed  for  want  of  the  requisite  qualifications  or  for 
cause,  in  either  of  which  case  such  removal,  unless  made 
while  the  inspector  is  actually  on  duty  on  a  day  of  regis- 
tration, revision  of  registration  or  election,  and  for  improper 
conduct  as  an  election  officer,  shall  only  be  made  after  no- 
tice in  writing  to  the  officer  sought  to  be  removed,  which 
notice  shall  set  forth  clearly  and  distinctly  the  reason  for 
his  removal."     (Laws  of  1872,  chap.  675,  §  13.) 

Sheridan  was  removed  without  notice,  and  not  on  a  day  of 
registration,  revision  of  registration  or  election,  but  it  is 
claimed  that  he  was  removed  for  improper  conduct  as  an  elec- 
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tion  officer,  and  that  no  notice  was  necessary.  The  statute  re- 
quires notice  to  be  given  as  a  rule ;  the  exception  relates  to 
a  particular  time,  and  a  particular  cause.  Both  must  exist 
to  justify  removal  without  notice.  The  time  must  be  on  a 
day  of  registration,  revision  of  registration  or  election,  and 
the  cause  must  be  improper  conduct  as  an  election  officer, 
and  in  addition  the  incumbent  must  be  on  duty.  Unless 
these  facts  all  exist,  notice  is  indispensable  to  a  removal. 
The  construction  contended  for  would  authorize  a  removal 
on  the  specified  days  for  any  cause,  and  on  any  other  day 
for  improper  conduct  as  an  election  officer,  without  notice. 
This  would  make  the  exception  broader  than  the  rule.  If 
the  word  "and"  had  been  "or"  there  would  have  been 
much  more  force  in  the  position.  Then  it  might  be  claimed 
that  the  power  of  removal  on  specified  days  was  unrestricted, 
and  might  therefore  be  exercised  for  any  cause,  and  that  the 
additional  clause,  furnished  another  exception,  but  as  it 
reads,  the  words  "and  for  improper  conduct  as  an  election 
officer,"  are  words  of  limitation,  operating  to  restrict  the 
preceding  general  language.  A  slight  transposition  of  the 
statute  will  i*ender  its  meaning  more  manifest : 

"The  inspectors  of  election  *  *  *  shall  hold  office 
for  one  year,  unless  sooner  removed  for  the  want  of  the  re- 
quisite qualifications,  or  for  cause,  in  either  of  which  cases 
such  removal  shall  only  be  made  after  notice  in  writing  to 
the  officer  sought  to  be  removed  *  *  *  *  unless  made 
while  the  inspector  is  actually  on  duty  on  a  day  of  regis- 
tration, revision  of  registration,  or  election,  and  for  im- 
proper conduct  as  an  election  officer." 

It  is  difficult  to  place  any  other  construction  upon  the 
language  than  that  indicated  by  this  rendering,  which  re- 
quires the  concurrence  of  time  and  particular  offence  to 
warrant  a  removal  without  notice,  and  such  was  doubtless  the 
intention.  The  exception  was  evidently  designed  to  protect 
the  parity  of  the  ballot  box  and  the  rights  of  the  voters,  in 
an  emergency  which  required  prompt  action.  If  the  incum- 
bent, while  engaged  in  registering,  was  found  inserting  fic- 
titious names,  or  neglecting  the  requirements  of  law,  or  on 
election  day  in  stufing  the  boxes,  or  other  improper  con- 
duct, it  was  intended  that  the  power  of  removal  might  be 
instantly  exercised  as  a  necessity  to  prevent  the  continuance 
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of  fraud,  while  no  such  necessity  would  exist  upon  a  day 
when  the  incumbent  was  off  duty,  or  for  not  being  "able  to 
read,  write  and  speak  the  English  language  understand- 
ingly,"  or  the  want  of  some  other  qualification.  It  was 
to  arrest  the  fraud  while  being  committed,  by  a  prompt 
removal  and  a  new  appointment,  that  the  exception  was 
intended  to  provide  for.  Besides  the  term  of  one  year  would 
be  utterly  valueless  upon  the  construction  contended  for. 
Practically  the  inspectors  would  hold  merely  during  the 
pleasure  of  the  police  commissioners,  while  the  legislature 
evidently  designed  to  give  them  a  fixed  term  of  office  to  be 
terminated  only  in  the  manner  referred  to. 

The  trial  proceeded  and  the  conviction  was  had  under  a 
general  provision  of  the  Revised  Statutes,  as  follows : 

"When  the  performance  of  an  act  is  prohibited  by  any 
statute,  and  no  penalty  for  the  violation  of  such  statute  is 
imposed,  either  in  the  same  action  containing  such  prohit)i- 
tion  or  in  any  other  section  or  statute,  the  doing  such  act 
shall  be  deemed  a  misdemeanor."  (2  R.  S.^TIO  [Edm.  ed.], 
§39.) 

The  point  was  presented,  whether  the  statute  first  quoted 
contained  such  a  prohibition  as  constituted  a  misdemeanor 
tinder  the  section.  The  prohibition  is  not  in  express  terms, 
but  I  am  inclined  to  think  that  it  is  necessarily  implied. 
The  provision  that  removals  shall  only  be  made  with  notice, 
may  be  regarded  as  equivalent  to  a  mandate  that  they  shall 
not  be  made  without.  What  is  necessarily  implied  in  a 
statute,  is  expressed.  So  it  is  sufficient  that  the  act  is  for- 
bidden, unless  certain  other  acts  are  first  done,  or  certain 
facts  exist,  if  it  appear  that  the  other  acts  were  not  done, 
or  the  facts  did  not  exist.  The  plaintiffs  in  error  were  pro- 
hibited from  removing  an  inspector  except  on  notice.  A 
removal,  therefore,  without  notice,  is  as  much  a  violation  of 
the  statute,  as  if  no  removal  was  permitted.  (3  Pat.  C.  R., 
143.) 

It  was  nncontro verted  on  the  trial,  that  the  inspector  was 
not  removed  on  a  day  of  registration,  revision  of  registra- 
tion, or  election,  nor  that  he  was  removed  without  no- 
tice, but  the  defendants  offered  to  prove,  in  substance,  that 
they  had  been  informed,  by  affidavit,  and  otherwise,  that 
Sheridan  had  been  guilty  of  improper  conduct  as  an  election 
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officer,  and  bad,  on  tbe  day  of  his  removal,  threatened  that 
he  would  stuff  the  ballot-boxes  the  next  day  whenever  op- 
portunity occurred ;  that  they  believed  the  charges  made 
were  true,  and  that  they  acted  in  good  faith  and  under  legal 
advice  that  they  had  a  right  to  remove  for  such  a  cause 
without  giving  notice.  In  short,  the  defence  was  an  honest 
misconstruction  of  the  law  under  legal  advice.  The  court 
ruled  out  the  evidence  offered,  and  held  that  intentionally 
doing  the  act  prohibited  constituted  the  offence.  It  is  quite 
clear  that  the  facts  offered  to  be  shown,  if  true,  would  re- 
lieve the  defendants  from  the  imputation  of  a  corrupt  intent, 
and,  indeed,  from  any  intent  to  violate  the  statute.  The 
defendants  made  a  mistake  of  law.  Such  mistakes  do  not 
excuse  the  commission  of  prohibited  acts.  "The  rule  on 
the  subject  appears  to  be,  that  in  acts  rnala  in  se^  the  intent 
governs,  but  in  those  Tnala  prohibita^  the  only  inquiry  is, 
has  the  law  been  violated."  (3  Den.,  403.)  The  act  pro- 
hibited must  be  intentionally  done.  A  mistake  as  to  the 
fact  of  doing  the  act  will  excuse  the  party,  but  if  the  act  is 
intentionally  done,  the  statute  declares  it  a  misdemeanor, 
irrespective  of  the  motive  or  intent.  The  distinction  be- 
tween a  mistake  of  law  and  fact  is  illustrated  in  1  Bishop  on 
Crim.  Law  (§§  374  to  377).  In  The  People  v.  Brooks  (1  Den., 
467),  the  defendant  was  indicted  for  a  wilful  neglect  of 
official  duty,  in  refusing  to  take  an  affidavit,  and  it  was  held 
that  it  was  no  defence  that  the  officer  believed  that  .he  was 
not  bound  to  do  the  act,  and  was  not  guilty  of  bad  faith  in 
refusing.  It  was  also  held  that  ^^ wilful"  in  the  statute 
meant  simply  intentional,  and  that  was  a  much  stronger 
case  than  this.  There  is  authority  for  holding  that  the  word 
"wilfully"  may  mean  corruptly  or  maliciously.  (1  Bish. 
on  Crim.  Law,  §  421.)  In  this  statute  the  word  is  not  em- 
ployed, and  hence  there  is  no  necessity  of  defining  it.  The 
authorities  seem  to  establish  that  to  sustain  an  indictment 
for  doing  a  prohibited  act,  it  is  sufficient  to  prove  that  the 
act  was  knowingly  and  intentionally  done.  (See  cases  be- 
fore cited;  64  Barb.,  318;  4  T.  R.,  461.)  The  evidence 
offered  did  not  tend  to  show  the  contrary,  but  only  that  the 
defendants  were  of  opinion  that  the  statute  did  not  require 
notice  to  be  given  before  removal.    This  opinion,  if  enter- 
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tained  in  good  faith,  mitigated  the  character  of  the  act,  bat 
was  not  a  defence. 

The  learned  counsel  for  the  plaintiffs  in  error  submitted 
an  able  and  eloquent  argument  against  a  conviction  for 
crime  where  the  intent  to  violate  the  law  is  wanting ;  bnt, 
while  agreeing  with  his  general  views  on  the  subject  of  the 
ingredients  necessary  to  establish  crime,  we  think  that  the 
terms  of  the  statute,  and  the  distinction  between  mistakes 
of  law  and  fact,  render  these  views  inapplicable  to  the  pres- 
ent case.  In  the  cases  ingeniously  put  by  the  counsel,  a 
defence  would  be  established  because  the  acts  would  not  be 
intentionally  or  designedly  done.  In  this  case,  if  the  de- 
fendants could  have  shown  that  they  believed  that  in  fact 
notice  had  been  given  to  the  inspector,  although  it  had  not, 
they  would  not  have  been  guilty  of  the  offence,  because  the 
intention  to  do  the  act  would  have  been  wanting.  Their 
plea  is :  True,  we  intended  to  remove  the^inspector  without 
notice,  but  we  thought  the  law  permitted  it.  This  was  a 
mistake  of  law,  and  is  not  strictly  a  defence.  The  case  cited 
from  5th  Nevada,  378,  tends  to  support  the  views  of  the 
plaintiff  in  error,  but  it  is  evident  that  a  majority  of  the 
court  struggled  to  relieve  the  defendant  from  a  harsh  pun- 
ishment for  a  comparatively  innocent  act.  The  remarks  in 
the  note  of  a  case  in  1st  East,  663,  simply  define  the  distinc- 
tion between  a  liability  for  a  judicial  and  a  ministerial  act 
The  doctrine  applicable  to  a  case  arising  under  the  statute 
in  question  is  too  well  settled  in  this  State  to  justify  the 
court  in  disturbing  it,  and,  besides,  we  think  it  is  right.  If 
the  offence  is  merely  technical,  the  punishment  can  be  made 
correspondingly  nominal ;  while  a  rule  requiring  proof  of  a 
criminal  intent  to  violate  the  statute,  independent  of  an 
intent  to  do  the  act  which  the  statute  declares  shall  consti- 
tute the  offence,  would,  in  many  cases,  prevent  the  restrain- 
ing influence  which  the  statute  was  designed  to  secure. 

A  doubt  has  been  suggested  whether  the  general  statute 
referred  to  is  applicable  for  the  reason  that  other  statutes, 
viz.,  for  a  wilful  neglect  of  official  duty  and  for  corrupt  con- 
duct as  an  election  officer  under  the  general  statutes,  were 
intended  to  embrace  all  cases  of  misconduct  of  the  character 
charged ;  but  this  point  was  not  urged  upon  the  trial  nor  in 
this  court,  and  it  is  unnecessary  to  consider  it. 
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It  is  claimed  that  the  Court  of  Oyer  and  Terminer  had  no 
jurisdictioQ  to  try  the  indictment,  and  this  is  predicated 
upon  section  5  of  chapter  337  of  the  Laws  of  1856,  which  de- 
clares that  the  Conrt  of  Special  Sessions  shall  have  power 
to  hear,  determine  and  punish,  according  to  law,  all  com- 
plaints for  misdemeanors,  and  shall  possess  ^^  exclusive  juris- 
diction thereof"  unless  said  court  orders  the  complaint  into 
the  General  Sessions,  or  unless  the  accused,  when  arrested, 
shall  elect  to  be  tried  in  the  Court  of  General  Sessions. 
We  do  not  think  this  statute  was  designed  to  take  away  the 
jurisdiction  of  the  General  Sessions  which  is  declared,  in  the 
first  section  of  the  same  act,  to  be  ^^  to  hear,  determine  and 
punish,  according  to  law,  all  crimes  and  misdemeanors 
whatsoever."  The  counsel  for  the  plaintiff  in  error  argues 
that  the  words,  ^'according  to  law"  limits  the  jurisdiction 
to  cases  ordered  into  the  court  under  the  fifth  section. 
These  words  relate  not  to  jurisdiction  or  power,  but  to  the 
manner  of  exercising  it.  It  cannot  be  supposed  that  the 
l^slature  in  one  section  of  a  statute  conferred  power  upon 
the  General  Sessions  to  hear  all  misdemeanors,  and  in  an- 
other section  gave  the  Special  Sessions  exclusive  power  to 
hear  all  of  them,  except  such  as  the  latter  court  might  send 
to  the  former.  Such  incongruous  provisions  would  not  be 
likely  to  be  found  in  the  same  statute.  We  should  expect 
the  use  of  quite  different  terms,  but  the  language  of  the  two 
sections  is  materially  unlike.  The  General  Sessions  may 
hear,  etc.,  all  misderaeanors^  the  Special  Sessions  have  ex- 
clusive power  to  hear  all  complaints  for  misdeineanors. 
Complaints  are  preliminary  charges  before  committing 
magistrates ;  and  it  is  such  complaints  when  properly  be- 
fore them,  that  the  Special  Sessions  have^  exclusive  jurisdic- 
tioa  to  hear.  If  the  party  brought  before  a  committing 
magistrate  elect  to  have  his  case  heard  by  the  General  Ses- 
sions, it  must  go  there,  and  the  Special  Sessions  itself  may 
send  cases  to  the  General  Sessions.  All  other  complaints 
they  have  exclusive  jurisdiction  to  try,  that  is,  all  other 
complaints  before  them.  At  the  time  this  act  was  passed 
there  were  cases  where  an  appeal  was  allowed,  after  convic- 
tion, from  the  Special  to  the  General  Sessions,  and  upon  such 
appeal  the  conviction  was  void.  (2  R.  S.  [Edm.  ed.],  740, 
§  21.)    The  word  exclusive  may  have  been  used  to  meet  that 
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provision ;  but  whether  so  or  not  there  is  nothing  in  the 
statute  showing  an  intention  to  deprive  the  General  Ses- 
sions, much  less  the  Oyer  and  Terminer,  from  hearing  and 
determining  misdemeanors  by  indictment  and  trial  in  the 
usual  way.  Jurisdiction  is  never  deemed  taken  away  by 
implication ;  and  if  the  word  exclusive  is  capable  of  any 
other  interpretation  it  must  be  given,  and  that  it  is  so  is 
manifest. 
The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


COURT  OF  APPEALS- 
NEW  York,  1874. 


The  People  v.  Quigg. 

This  was  an  appeal  from  an  order  of  the  General  Term  of  the  Supreme  Coart, 
affirming  an  order  of  Special  Term,  which  denied  a  motion  of  defendant, 
to  vacate  a  judgment  entered  on  a  forfeited  criminal  recognizance.  The 
judgment  was  perfected  under  chapter  315,  of  the  Laws  of  1844.  The 
record  consisted  of  the  recognizance  and  certified  copy  of  the  order  forfeit- 
ing the  same. 

The  defendant  urges  as  a  ground  for  vacating  the  judgment,  that  the  summary 
method  of  perfecting  such  a  judgment  upon  forfeited  recognizances,  author- 
ized by  the  laws  of  1844  and  1861,  is  in  direct  contravention  of  the  funda- 
mental doctrine  embodied  in  the  State  Constitution,  that  '*  no  person  shall 
be  deprived  of  life,  liberty  or  property,  without  due  process  of  law." 

Held,  that  the  defendant  is  not  in  a  situation  to  take  this  objection.  By  the 
recognizance  the  defendant  acknowledged  an  indebtedness,  subject  to  a  de- 
feasance, and  consented  that  upon  failure  to  perform  the  condition,  the  debt 
should  become  absolute,  and  judgment  perfected  thereon,  and  that  execu- 
tion might  issue  as  upon  other  judgments  for  the  recovery  of  a  sum  certain. 
The  cognizors  waived  their  right  to  any  day  in  court  other  than  that  given 
them  by  the  terms  of  the  recognizance,  and  that  day  was  had  accordingly. 

The  defendant  further  says  that  the  judgment  was  taken  in  disregard  of  the 
constitutional  provision,  preserving  inviolate  the  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used. 

Held,  that  the  right  to  a  trial  by  jury,  was  waived  by  the  terms  of  the  recogni- 
zance and  assent  of  the  cognizors,  and  in  all  civil  proceedings  the  right  of  a 
trial  by  jury  may  be  waived.  But  the  proceedings  for  judgments  were  not 
suits  at  common  law,  but  a  special  statutory  proceeding,  summary  in  its 
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cbaracter  and  unknown  to  the  common  law,  and  therefore  not  within  the 
provision  of  the  Constitution  invoked  bj  the  defendants. 

HMy  that,  repeal  of  statutes  bj  implication  is  not  favored  and  only  takes  place 
when  two  acts  are  so  inconsistent  that  both  cannot  stand,  and  then  the  later 
act  prevails.  Laws,  special  and  local  in  their  application,  are  not  deemed 
rep^ded  by  general  legislation,  except  upon  the  clearest  manifestation  of  an 
intent  bj  the  legislature  to  effect  such  repeal,  and  ordinarily  an  express  re- 
peal by  some  intelligible  reference  to  the  special  act  is  necessary  to  accom- 
plish that  end. 

J,  C.  Shaw  and  W.  A.  Beach^  for  the  appellants. 

Benj.  K.  Phelps^  district  attorney,  for  the  people,  re- 
spondents. 

Allen,  J.  The  enactment  under  which  the  judgments, 
from  which  the  defendants  seek  to  be  released  were  perfected, 
makes  a  part  of  an  act  entitled  ^^  An  act  for  the  establish- 
ment and  regulation  of  the  police  of  the  city  of  New  York." 
(Laws  of  1844,  chap.  316.)  The  principal  provisions  of  the 
law  are  strictly  within  its  purpose,  as  expressed  by  its  title, 
and  relate  only  to  the  organization  of  the  police  force  of  the 
city,  its  officers,  and  their  appointment,  removal,  compen- 
sation and  general  duties.  But  slight  reference  is  made  in 
the  act  to  police  magistrates,  or  other  judicial  officers,  and 
there  is  nothing  in  the  act  itself  connecting  the  section 
under  which  the  proceedings  under  review  were  had,  with 
the  duties  of  any  particular  class  of  judicial  officers,  or 
courts  of  criminal  jurisdiction.  The  provision  makes  a 
part  of  article  4  of  the  law  which  is  entitled  ''compensa- 
tion of  officers,"  and  the  provision  stands  by  itself,  and  is 
independent  of  every  other  provision  of  the  statute.  (Laws 
of  1844,  supra^  art.  4,  §  8.)  The  language  is  general  and 
sufficiently  comprehensive  to  embrace  all  recognizances 
taken  by  any  magistrate  or  court  for  the  appearance  of  per- 
sons to  answer  to  criminal  charges.  The  language  is :  ''All 
cognizances  given  to  answer  to  a  charge  preferred,  or  for 
good  behavior,  or  to  appear  and  testify  in  all  cases  cogniza- 
ble before  courts  of  criminal  jurisdiction,  on  being  forfeited 
shall  be  filed,"  &c.  A  charge  or  complaint  may  be  pre- 
ferred by  individuals  before  a  magistrate  upon  which  arrests 
may  be  made,  and  recognizance  taken,  for  the  appearance 
of  the  accused,  or  it  may  be  preferred  by  the  presentment 
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of  a  grand  jury  in  the  form  of  an  indictment.  An  indict- 
ment is  merely  a  written  accusation  of  one  or  more  persons 
of  a  crime  of  a  public  nature,  preferred  by  and  presented 
upon  oath  by  a  grand  jury.  (Wharton's  Law  Die.)  It  is 
an  accusation  by  a  grand  jury  to  a  court  having  jurisdiction 
to  take  proceedings  for  the  arrest  and  punishment  of  the 
offender.  The  language  of  the  act  is  technically  as  appli- 
cable to  recognizances  taken  after  indictment  as  before,  and 
there  is  nothing  in  the  terms  employed,  or  in  the  connection 
of  the  provision  with  other  parts  of  the  act,  or  in  the  act 
itself,  to  restrict  its  operation  to  recognizances  taken  by  com- 
mitting magistrates,  or  before  indictment,  as  is  urged  by  the 
appellants.  The  act  has  for  thirty  years  received  and  had 
a  practical  interpretation  in  accordance  with  these  views, 
and  it  would  seriously  affect  the  administration  of  criminal 
law  in  the  city  of  New  York  to  give  it  a  different  and  more 
restricted  interpretation  at  this  late  day,  even  if  there  might 
have  been  reason  for  some  doubt  at  the  first,  as  to  the  true 
meaning  and  intent  of  the  legislature.  But  we  see  no  rea- 
son to  doubt  that  the  practical  construction  was  warranted 
by  the  language  used. 

The  notice  required  by  chapter  802  of  the  Laws  of  1846, 
from  the  sheriff  to  the  chief  of  police,  and  by  him  to  the 
Court  of  Sessions  and  the  Police  Courts,  of  the  result  of 
attempts  to  collect  judgments  upon  recognizances  by  execu- 
tion, and  the  cause  of  a  failure  to  collect,  was  for  a  purpose 
entirely  foreign  to  the  character  of  the  recognizances,  or  the 
court  in  which  or  magistrate  by  whom  they  were  taken,  and 
therefore  does  not  aid  in  the  interpretation  of  the  act  under 
consideration.  The  object  of  the  notice  was  to  protect  the 
courts  and  magistrates  named  from  imposition  by  fraudu- 
lent or  irresponsible  sureties ;  and  no  notice  was  necessary 
to  courts  of  record  for  the  reason  that  the  district  attorney 
would  have  knowledge  of  the  facts  in  virtue  of  his  office, 
and  would  not  be  liable  to  imposition  as  would  the  police 
magistrate  and  the  courts  named. 

The  act  of  1844  and  chapter  343  of  the  Laws  of  1839  have 
no  connection  with  each  other,  except  as  they  both  deal  with 
the  same  general  subject.  They  have  respect  to  different 
remedies,  in  part,  and  that  given  by  the  later  act  is  cumula- 
tive and  does  not  interfere  with  those  regulated  or  pre- 
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scribed  by  the  earlier  statute,  and  they  are  independent  of 
each  other  and  both  are  valid.  {Almy  v.  Harris^  6  J.  R., 
175;  Weiinore  v.  Tracy y  14  Wend.,  265.)  No  help  in  the 
construction  of  either  act  is  derived  by  a  reference  to  the 
other. 

It  is  claimed  that  part  of  the  act  of  1844,  in  pursuance  of 
which  these  judgments  were  perfected,  was  repealed  by 
chap.  202  of  the  Laws  of  1855,  extending  the  provisions  of 
the  Code  of  Procedure  to  forfeited  cognizances  and  repeal- 
ing all  laws  in  conflict  with  the  same.  If  this  provision  is 
effective  for  any  purpose  it  only  subjects  actions  upon  recog- 
nizances, when  brought,  to  the  provisions  of  the  Code.  It 
does  not,  in  terms,  require  actions  to  be  brought  in  all  cases, 
or  repeal  the  act  authorizing  summary  judgments  in  the  city 
of  New  York  upon  recognizances,  on  default  being  made 
in  their  condition.  Whatever  be  its  interpretation  and 
effect  in  respect  to  ''recognizances  forfeited  in  any  Court  of 
General  Sessions  of  the  Peace,  or  of  Oyer  and  Terminer  in 
any  of  the  counties  of  this  State,"  it  does  not  operate  as  a 
repeal  of  special  legislation  upon  the  same  subject,  effecting 
and  applicable  only  to  the  city  of  New  York.  As  such 
special  legislation  was  consistent  with  different  general  pro- 
visions of  law,  controlling  in  all  other  parts  of  the  State,  it 
is  equally  consistent  with  the  provisions  of  the  act  of  1855 ; 
and  no  intent  of  the  legislature  to  repeal  or  interfere  with 
8i)ecial  statutes,  applicable  only  to  the  city  of  New  York, 
can  be  implied  from  general  legislative  action  upon  the  sub- 
ject. Repeal  of  statutes  by  implication  is  not  favored,  and 
only  takes  place  when  two  acts  are  so  inconsistent  that  both 
cannot  stand,  and  then  the  later  act  prevails.  Laws,  spe- 
cial and  local  in  their  application,  are  not  deemed  repealed 
by  general  legislation,  except  upon  the  clearest  manifesta- 
tion of  an  intent  by  the  legislature  to  effect  such  repeal,  and 
ordinarily  an  express  repeal  by  some  intelligible  reference 
to  the  special  act  is  necessary  to  accomplish  that  end.  But 
all  questions  in  respect  to  the  vitality  of  the  law  under  con- 
sideration is  answered  by  the  law  of  1861  declaring  the  same 
to  ** be  in  force,  and  that  it  shall  be  applicable  to  the  city 
and  county  of  New  York."  (Laws  of  1861,  chap.  333.) 
The  act  embraces  but  parts  of  one  general  subject,  and  each 
part  of  the  act  is  closely  connected  with  every  other  part, 


r**^r   I    ^P   H.Mi  N.K./, 


f* 


186  Co  wen's  CEiMmAL  Repobts. 

and  the  whole  subject,  in  all  its  details,  is  well  expressed  in 
the  title:  ^'An  act  in  relation  to  fines,  recognizances  and 
forfeitures."  {Conner  y.  Mayor ^  elc.j  1  Seld.,  285;  In  re 
Mayer  J  50  N.  Y.,  604.)  The  proceedings  and  entry  of  judg- 
ment upon  the  recognizances,  were  authorized  by  the  act  of 
1844,  expressly  continued  in  force  by  the  act  of  1861. 

The  defendants  urge  as  a  further  ground  for  vacating  the 
judgments,  that  the  summary  method  of  perfecting  judg- 
ments upon  forfeited  recognizances,  authorized  by  the  laws 
of  1844  and  1861,  is  in  direct  contravention  of  the  funda- 
mental doctrine  embodied  in  the  State  Constitution,  that 
"no  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law."  (Cons.,  art.  1,  §  6.)  The 
same  provision  is  found  in  the  federal  Constitution,  in  the 
form  of  a  restriction  upon  the  States.     (Art.  14,  §  1.) 

It  is  sufficient  to  say  that  the  defendants  are  not  in  a 
situation  to  take  this  objection.  A  party  may,  by  his 
voluntary  act,  waive  any  and  every  right  or  privilege  per- 
sonal to  himself,  and  affecting  only  his  rights  of  property, 
conferred  or  secured  to  him  either  by  the  Constitution  or  by 
statute.  {Shufe  v.  Eifner^  45  N.  Y.,  102;  ETnbury  v.  Con- 
ner^ 3  Comst.,  511.)  The  law  permitting  judgment  to  be 
perfected  upon  the  recognizances  upon  default  in  the  con- 
dition, was  in  force  at  the  time  the  recognizances  were 
entered  into  and  made  a  part  of  the  terms  and  conditions  of 
the  undertaking  and  covenant  of  the  parties,  as  much  as  if 
inserted  bodily  in  the  instrument.  By  the  recognizances 
the  defendants  acknowledged  an  indebtedness  to  the  people 
in  the  sum  named,  subject  to  a  defeasance,  and  consented 
that  upon  a  failure  to  perform  the  condition,  the  debt  should 
become  absolute,  and  might  be  made  a  debt  of  record  and 
judgment  perfected  thereon,  which  should  be  a  lien  upon 
real  property,  and  upon  which  execution  might  issue  as 
upon  other  judgments  for  the  recovery  of  a  sum  certain. 

The  cognizors  voluntarily  waived  their  right  to  any  day 
in  court  other  than  that  given  them  by  the  terms  of  the  re- 
cognizance, and  their  consent  to  the  remedy  given  by  law, 
subject  to  and  pursuant  to  which  the  recognizances  were 
taken,  was,  as  in  the  case  of  a  bond  and  .warrant  of  attorney 
for  the  confession  of  a  judgment,  a  substitute  therefor, 
and  a  waiver  of  the  necessity  of  any  other  process  of  law. 
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The  remedy  taken  pursaant  to  the  act,  and  thus  acquiesced 
in  by  the  defendants,  was  "due  process  of  law,"  and  a  com- 
pliance with  the  Constitution  in  that  respect.  The  defend- 
ants had  in  truth  a  day  in  court,  if  that  was  essential  to  the 
validity  of  the  proceedings.  They  undertook  for  the  ap- 
pearance, that  is,  that  they  would  have  the  body  of  their 
principal  in  court  at  a  time  appointed,  and  it  was  their  priv- 
ilege to  appear  at  that  time  with  their  principal,  who  was 
constructively  in  their  custody,  or  show  cause  why  they  did 
not  perform  the  condition,  and  legally  excuse  the  default, 
and  prevent  a  forfeiture  of  the  recognizance. 

The  defendants  also  seek  to  avoid  the  judgments  on  the 
groand  that  they  were  taken  in  disregard  of  the  provision 
of  the  Constitution  of  the  United  States  (art.  7),  declaring 
that  in  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved,  and  the  Constitution  of  the  State  (art.  1,  §  3), 
preserving  inviolate  the  trial  by  jury  in  all  cases  in  which  it 
has  been  heretofore  used.  The  right  of  a  trial  by  jury,  if 
any  such  right  would  have  existed  but  for  the  special  laws 
affecting  the  obligations  and  liability  of  the  defendants,  was 
waived  by  the  terms  of  the  recognizances  and  assent  of  the 
cognizors,  and  in  all  civil  proceedings  the  right  of  a  trial  by 
jury  may  be  waived.  {People  v.  Murray^  5  Hill,  468 ;  Lee 
V.  Tilotson^  24  Wend.,  337.)  But  the  proceedings  for  judg- 
ment were  not  suits  at  common  law,  but  a  special  statutory 
proceeding,  summary  in  its  character  and  unknown  to  the 
common  law,  and  therefore  not  within  the  provision  of  the 
federal  Constitution  invoked  by  the  defendants.  Neither 
are  proceedings  for  the  forfeiture  of  recognizances,  and  en- 
forcing their  collection,  cases  in  which  a  trial  by  jury  has 
been  heretofore  used  within  the  meaning  of  the  State  Con- 
stitution. The  legal  character  and  effect  of  recognizances, 
and  their  history,  and  the  course  of  procedure  in  a  default 
in  a  performance  of  their  condition,  as  well  at  common  law 
as  under  the  statutes  of  the  State,  as  they  have  varied  from 
time  to  time,  are  considered  in  Oildersleeve  v.  People  (10 
Barb.,  35),  and  People  v.  Lott  (21  id.,  130),  and  the  policy 
and  validity  of  the  act  of  1844  satisfactorily  vindicated.  It 
sufSces  to  say  now  that  a  recognizance  at  common  law  and 
under  the  statutes  of  this  State  becomes  and  is,  when  prop- 
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erly  filed  and  enrolled,  a  debt  of  record,  subject  to  a  condi- 
tion that  it  shall  be  discharged  or  become  void  upon  the 
performance  of  the  thing  stipulated.  It  is  an  obligation  of 
record.  They  do  not  in  this  State  bind  lands  at  this  time, 
but  are  merely  evidences  of  debt.  (2  R.  S.,  362,  §  21.) 
Whether,  when  properly  filed  or  enrolled,  it  is  any  the  less 
a  debt  of  record,  that  is,  evidenced  by  the  record,  than  at 
common  law  and  the  earlier  statutes  of  the  State,  is  not  ma- 
terial, and  need  not  be  considered.  But  at  common  law 
and  under  the  earlier  statutes  of  this  State,  it  was  a  debt  of 
record,  proved  only  by  the  record,  and  the  forfeiture,  upon 
default  in  the  performance  of  the  condition,  was  also  matter 
of  and  proved  by  the  record. 

In  actions  upon  recognizances,  the  trial  was  at  common 
law  by  the  record,  and  by  the  court  and  not  by  a  jury,  and 
even  in  actions  upon  recognizances  an  issue  upon  the  exist- 
ence of  the  recognizance,  as  well  as  the  forfeiture  were  not 
triable  by  a  jury.  (Bac.  Ab.,  Trial  [B] ;  Hoe  v.  MarsTud^ 
Cro.  Eliz.,  131 ;  Welby  v.  Canning,  Kob.,  210 ;  2  Arch.  Pr., 
873  ;  Knapp  v.  Mead,  2  J.  Cas.,  111.)  If  the  issue  involved 
matters  of  fact,  as  well  as  matters  of  record,  it  was  to  the 
country.  But  it  is  enough  that  an  action  upon  a  reoogni- 
zance  was  not  necessarily  triable  by  a  jury,  although  qnes* 
tions  of  fact  might  arise  in  actions  thereon  properly  triable 
in  that  form. 

The  remedies  upon  forfeited  recognizances  have  at  all 
times  been  subject  to  legislative  action  and  regulated  by 
statute,  and  summary  proceedings,  rather  than  formal  suits 
at  law,  have  been  usually  allowed. 

It  is  only  when  common  law  actions  are  brought  for  their 
collection  that  they  are  within  the  rules  prevailing  in  com- 
mon law  proceedings,  and  a  jury  trial  may  be  demanded* 

The  orders  must  be  affirmed. 

All  concur. 

Order  affirmed. 
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Shufflin  V.  The  People. 

The  locufled  was  tried  and  convicted  of  murder  in  the  second  degree. 

The  court  charged  the  jnrj  that  in  murder  there  must  be  an  intent  to  kUl,  and 
that  to  constitute  manslaughter  it  was  not  necessary  that  there  should  be 
such  intent ;  and  that  the  courts  looked  leniently  upon  a  man  who  slays  his 
wife,  when  caught  in  the  act  of  adultery,  from  the  excitement  consequent 
upon  the  discovery  and  a  momentary  deprivation  of  control  on  his  part ; 
and  that  was  covered  by  the  "  heat  of  passion"  when  there  ^as  no  inten- 
tion to  kill,  as  used  in  the  statutes  defining  manslaughter. 

The  court  submitted  to  the  jury  whether,  from  the  evidence,  they  believed  that 
the  prisoner  had  caught  his  wife  in  the  act  of  adultery,  or  that  the  circum- 
stances justified  him  in  concluding  that  she  was  committing  adultery,  and 
whether  he  was  under  the  excitement  and  in  the  heat  of  passion  which  that 
discovery  would  be  likely  to  produce,  and  did  the  act  under  it. 

Bddt  that  the  charge  was  a  clear  exposition  of  the  law.  The  meaning  of  it  was, 
that  if  the  prisoner  killed  his  wife  under  these  circumstances,  and  without 
a  premeditated  design  to  efiEect  her  death,  the  offence  would  be  manslaughter 
in  some  of  its  degrees. 

The  counsel  for  the  accused  requested  the  court  to  charge  :  "  that  the  law  ro- 
gaids  adultery  as  so  great  a  provocation  and  makes  such  allowance  for  the 
passion  which  its  discovery  excites,  that  it  aHmlutely  reduces  the  grade  of 
the  offence  of  killing  to  manslaughter,  and  that  in  the  lowest  degree." 
This  the  judge  refused,  except  as  already  charged. 

Hdd,  no  error.  The  request  does  not  confine  the  case  to  one  of  a  sudden  killing, 
immediately  following  discovery  in  the  act ;  it  might  embrace  one  of  a  sub- 
sequent deliberate  killing,  out  of  jealousy  or  revenge,  and  it  is  far  too  strong 
in  stating  that  the  provocation  absolutely  reduces  the  grade  of  the  offence. 
Whether  it  does  or  not,  must  depend  upon  the  circumstances  of  each  par- 
ticular case.  It  cannot  be  laid  down  as  a  rule  of  law  that  adultery  gives  a 
license  to  kill  dther  of  the  offending  parties  without  being  guilty  of  murder. 

Edit  further,  that  the  question  in  all  cases  is,  whether  the  act  was  done  with 
intent  to  kill,  or,  whether  it  was  done  in  the  heat  of  passion  engendered  by 
the  sudden  discovery,  and  without  intent  to  kill.  Adultery,  though  provo- 
cation of  the  gravest  character,  is  still  but  provocation,  it  is  not  justification ; 
and  every  intentional  killing,  however  extreme  the  provocation,  is  and  was, 
under  our  statute,  murder,  unless  justified  as  provided  in  the  statute. 

diaries  W.  Brooke^  for  the  prisoner. 

* 

Benj.  K.  PTuUps^  district  attorney,  for  the  people. 
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Rapallo,  J.  The  judge,  in  charging  the  jury,  instructed 
them  explicitly  as  to  the  distinction  between  murder  and 
manslaughter.  That  in  murder  there  must  be  an  intent  to 
kill,  and  that  to  constitute  manslaughter  it  was  not  neces- 
sary that  there  should  be  such  intent.  He  further  instrocted 
them,  that  the  courts  looked  leniently  upon  a  man  who 
slays  his  wife,  when  caught  in  the  act  of  adultery,  from  the 
excitement  consequent  upon  the  discovery  and  a  momentary 
deprivation  of  control  on  his  part ;  that  that  was  what  was 
covered  by  the  ''  heat  of  passion  "  when  there  was  no  inten- 
tion to  kill,  as  used  in  the  statutes  defining  manslaughter. 
He  then  submitted  to  the  jury  to  determine  whether  they 
believed  the  statement  which  the  prisoner  made  on  the  sub- 
ject of  the  difficulty  with  his  wife,  and  the  circumstances  at- 
tending it.  Whether  they  believed  from  the  evidence  that 
he  caught  her  in  the  act  of  committing  adultery,  or  that  the 
circumstances  surrounding  the  woman  justified  him  in  con- 
cluding that  she  was  committing  adultery,  and  whether  he 
was  under  the  excitement  and  in  the  heat  of  passion  which 
that  discovery  would  be  likely  to  produce,  and  did  the  act 
under  it.  The  clear  purport  of  the  charge  was,  that  if  the 
jury  found  that  the  prisoner  killed  his  wife  under  these  cir- 
cumstances, and  without  a  premeditated  design  to  effect  her 
death,  the  offence  would  be  manslaughter  in  some  of  its 
degrees. 

This,  we  think,  was  a  correct  exposition  of  the  law,  and 
fully  covered  the  theory  of  the  defence.  No  exception  was 
taken  by  the  prisoner's  counsel  to  the  charge  as  delivered, 
but  he  made  two  requests  for  a  further  charge,  and  the  re- 
fusals to  charge  as  thus  requested  present  the  only  material 
exceptions  in  the  case.  The  first  request  was  to  charge, 
*'  that  if  the  jury  believed  that  the  prisoner  detected  the  de- 
ceased committing  adultery,  and  thereupon  instantly  struck 
her,  and  from  the  effect  of  such  blow  she  died,  the  killing 
can  only  be  manslaughter."  This  the  court  refused,  except 
as  already  charged. 

The  charge,  as  previously  given,  embraced  the  proposition 
requested,  with  the  qualifications  only  that  the  killing  was 
done  under  the  excitement  and  heat  of  passion,  produced 
by  the  discovery,  and  not  with  intent  to  kill.  We  do  not 
think  the  prisoner  was  entitled  to  have  the  charge  repeated 
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without  these  qualifications.  Furthermore,  we  agree  with 
the  General  Term  in  the  opinion  that  the  evidence  did  not 
present  circumstances  to  which  the  charge  requested  was 
applicable,  but  was  entirely  inconsistent  with  the  hypothe- 
sis contained  in  the  request  —  that  is,  that  the  prisoner 
instantly  struck  the  deceased,  and  that  from  the  effect  of 
SQch  blow  she  died.  He  insisted  in  his  testimony  —  and  in 
this  he  was  corroborated  by  his  mother,  who  was  the  only 
witness  present  at  the  time  —  that  when  he  discovered  his 
wife  in  the  bedroom,  and  the  man  who  was  with  her  passed 
oat,  he  dragged  her  into  the  sitting-room  and  there  slapped 
her  on  the  side  of  the  face  with  his  open  hand,  and  that  was 
all  the  violence  he  inflicted ;  that  she  was  at  the  time  so 
grossly  intoxicated  that  she  could  not  stand,  and  in  passing 
around  the  stove  she  fell  upon  it ;  that  she  tried  to  get  up 
and  fell  again  upon  the  stove  ;  that  he  then  laid  her  down 
by  the  stove  ;  she  was  in  a  nude  condition.  This  occurred 
between  nine  and  ten  o'clock  at  night.  That  she  afterwards 
got  up  and  went  out  into  the  yard  naked;  it  was  a  cold 
night  in  January ;  that  he,  the  prisoner,  remained  sitting 
by  the  stove  about  an  hour  after  she  went  out,  and  he  then 
went  out  after  her  and  found  her  lying  naked  in  the  snow  ; 
that  he  brought  her  in  and  laid  her  by  the  stove  ;  that  he 
then  had  more  clothes  put  over  her  and  went  to  bed  ;  that 
in  the  morning  she  was  found  dead.  He  was  positive  that 
the  only  violence  he  inflicted  on  her  was  the  slap  in  the  face. 
When  found  in  the  morning,  by  the  police  officers  and 
others,  she  was  lying  by  the  stove  dead.  There  were  vari- 
ous bruses  on  her  body  ;  her  scalp  was  torn  off  and  thrown 
backwards  from  her  forehead  to  the  crown  of  her  head,  un- 
covering the  anterior  temporal  arteries,  which  were  injured 
and  bleeding ;  she  had  a  cut  over  the  eyebrow  and  on  the 
lip,  and  there  was  a  large  quantity  of  blood  upon  the  floor 
and  on  the  cloth  or  pillows  upon  which  the  head  rested ; 
there  was  also  blood  upon  the  snow  in  the  yard.  A  keeper 
of  a  drinking  saloon  testified  that  about  nine  o'clock  in  the 
morning  the  prisoner  came  to  his  place  to  drink  and  told 
him  that  his  wife  was  dead,  that  the  night  before  he  had 
come  in,  after  taking  some  drinks,  and  a  man  ran  out  of  his 
bedroom,  and  he  commenced  licking  his  wife ;  that  he 
licked  her  pretty  hard  in  the  room  and  outside  in  the  yard, 
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then  threw  water  on  her  and  got  her  into  the  room  again  and 
licked  her  on  the  floor  and  then  went  to  bed  to  sleep.  He 
then  took  the  witness  into  the  house  and  exhibited  the  bodj 
to  him.  Another  witness  testified  that  the  prisoner,  when 
asked  about  the  scalping,  said  that  it  must  have  been  done 
by  kicks. 

From  this  reference  to  the  evidence  it  appears  that  the 
question  of  fact  before  the  jury  was,  whether  the  injuries 
which  caused  the  death  resulted  from  the  deceased  falling 
against  the  stove  by  reason  of  her  intoxication,  as  claimed 
by  the  prisoner  at  the  trial  —  in  which  case  he  would  have 
been  entitled  to  an  acquittal  —  or  whether  they  were  caused 
by  a  series  of  acts  of  brutality,  continued  through  the  night. 
They  could  not  have  found  that  the  death  resulted  from  the 
hasty  blow  struck  by  the  prisoner  at  the  beginning  of  the 
difficulty.  His  own  evidence  entirely  rejec^ts  that  idea.  He 
says  that  after  he  slapped  her  she  turned  away  and  then  re- 
turned, and  in  passing  around  the  stove  fell  upon  it.  Neither 
of  the  witnesses  say  that  the  slap  threw  her  on  the  stove. 

The  second  request  to  charge  was,  "that  the  law  regards 
adultery  as  so  great  a  provocation  and  makes  such  allow- 
ance for  the  passion  which  its  discovery  excites,  that  it  od- 
solutely  reduces  the  grade  of  the  offence  of  killing  to 
manslaughter,  and  that  in  the  lowest  degree."  This  the 
judge  refused,  except  as  already  charged. 

Much  of  what  has  been  said  in  reference  to  the  first  re- 
quest is  also  applicable  to  this.  The  judge  had  already 
charged  all  that  was  required  on  the  subject  of  the  provoca- 
tion of  adultery.  But  the  proposition  as  a  general  proposi- 
tion of  law,  in  the  unqualified  form  in  which  it  is  presented 
by  the  request,  cannot  be  sustained.  In  the  first  place,  it 
does  not  confine  the  case  to  one  of  a  sudden  killing,  imme- 
diately following  discovery  in  the  act.  It  might  embrace 
one  of  a  subsequent  deliberate  killing,  out  of  jealousy  or 
revenge.  (Foster's  Criminal  Law,  296;  State  v.  Samuel^  3 
Jones'  Law  [N.  C],  74;  Rex  v.  Kelly,  2  Car.  &  Kir.,  814.) 

Secondly,  it  is  far  too  strong  in  stating  that  the  provoca- 
tion absolutely  reduces  the  grade  of  the  offence.  Whether 
it  does  or  not,  must  depend  upon  the  circumstance  of  each 
particular  case.     It  is  often  stated  in  elementary  books  and* 
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in  jadicial  opinions,  in  general  terms,  that  if  a  man  kill  his 
wife  or  the  adulterer  in  the  act  of  adultery,  it  is  man- 
slaughter. But  this  is  not  a  proposition  of  universal  appli- 
cation as  matter  of  law,  and  although  practically  the  result 
indicated  would  generally  follow,  cases  may  be  supposed 
where  the  crime  would  still  be  murder.  It  cannot  be  laid 
down  as  a  rule  of  law  that  adultery  gives  a  license  to  kill 
either  of  the  offending  parties  without  being  guilty  of  mur- 
der. The  language  often  found  in  the  books  is  sustained  by 
the  report  of  Manning^ s  Case  in  Sir  T.  Raymond's  Reports 
(p.  212).  ^^The  jury  found  that  Manning  found  the  person 
killed  committing  adultery  with  his  wife,  in  the  very  act, 
and  flung  a  pointed  stool  at  him,  and  with  the  same  killed 
him ;  and  resolved  by  the  whole  court  that  this  was  but 
manslaughter ;  and  Manning  had  his  clergy  at  the  bar  and 
was  burned  in  the  hand ;  and  the  court  directed  the  execu- 
tioner to  bum  him  gently,  because  there  could  not  be  greater 
provocation  than  this."  But,  in  a  more  accurate  report  of 
the  same  case  contained  in  Yentris  (p.  168),  under  the  title 
of  Jfaddy^s  Oase^  it  appears  that  the  verdict  was  special; 
and  that  the  jury  also  found  that  the  prisoner  had  no  pre- 
yious  malice  toward  the  deceased,  and  this  was  an  import- 
ant consideration  upon  which  the  judgment  turned. 

TwiSDEN,  who  presided  at  the  trial,  said  there  was  a  case 
found  before  justice  Jokes  which  was  the  same  as  this,  ex- 
cept that  it  was  found  that  the  prisonor  being  informed  of 
the  adulterer's  familiarity  with  his  wife,  said  he  would  be 
revenged  of  him ;  and  after  finding  him  in  the  act,  killed 
him,  which  was  held  to  be  murder,  which  the  court  said 
might  be  BO  by  reason  of  the  former  declaration  of  his 
intent 

The  question  in  all  these  cases  must  necessarily  be 
whether,  as  stated  by  Bbadt,  J.,  in  his  charge  to  the  jury, 
the  act  was  done  with  intent  to  kill  or  in  the  heat  of  passion 
engendered  by  the  sudden  discovery,  and  without  intent 
to  kill. 

The  proposition  contained  in  the  second  request  was  de- 
fective in  not  negativing  the  intent  to  kill,  and  this  omission 
is  fatal  to  both  requests.  The  killing  of  a  human  being 
with  a  premeditated  design  to  effect  death,  even  under  the 
extreme  provocation  of  finding  him  or  her  in  the  act  of 

Voh.  II.  13 
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adaltery,  would,  under  the  statute  of  this  State  as  it  stood 
at  the  time  of  the  offence  in  this  case,  have  been  murder  in 
the  first  degree,  and,  under  the  judicial  construction  which 
had  been  put  upon  that  statute,  it  would  have  been  sufficient 
if  the  intent  were  formed  the  instant  before  the  killing.  By 
the  amendment  of  1873,  to  constitute  murder  in  the  first 
degree  the  design  must  be  not  only  premeditated  but  delib- 
erate. If  the  killing  is  intentional,  but  not  deliberate  and 
premeditated,  it  is  murder  in  the  second  degree.  But,  as 
the  law  then  stood,  and  still  stands,  every  killing  of  a 
human  being  without  the  authority  of  the  law  was  and  is 
either  murder  in  the  first  or  second  degree,  or  manslaughter, 
or  excusable  or  justifiable  homicide.  (2  B.  S.,  656,  §  4.) 
Every  definition  of  manslaughter,  except  when  the  homicide 
is  unnecessarily  committed  in  resisting  an  attempt  to  commit 
felony,  expressly  excludes  an  intent  to  kill ;  and,  therefore, 
to  reduce  the  offence  to  that  grade  the  proposition  should 
have  excluded  such  intent.  Every  definition  of  excusable 
homicide  requires  that  the  killing  be  by  accident,  or  accident 
and  misfortune,  and  excludes  the  idea  of  an  intentional 
killing.  The  cases  of  justifiable  homicide  are  defined,  and 
do  not  include  the  case  specified  in  the  request.  Adultery, 
though  provocative  of  the  gravest  character,  is  still  but  pro- 
vocation, it  is  not  justification ;  and  every  intentional  killing, 
however  extreme  the  provocation,  is  and  was,  under  our 
statute,  murder,  unless  justified  as  provided  in  the  statute. 

For  all  these  reason,  we  are  of  opinion  that  the  requests 
to  charge  were  properly  refused. 

None  of  the  other  exceptions  appear  to  us  to  require  fur- 
ther attention  than  they  have  received  in  the  opinion  deliv- 
ered at  General  Term.  Although  there  are  extenuating 
circumstances  in  the  case,  and  a  verdict  of  manslaughter 
might  well  have  been  rendered,  there  being  very  slight  evi- 
dence of  an  intent  to  kill,  we  find  no  error  of  law  requiring 
a  reversal  of  the  judgment. 

Judgment  affirmed. 

All  concur. 

Judgment  affirmed. 


-TT 
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SUPREME  COURT. 

Third  Department  —  New  York,  1874. 


ROSEKRANS  V.     PEOPLE. 

The  accused  was  indicted  for  forgery.  Upon  his  arraignment  he  demurred  to 
the  whole  of  the  indictment,  and  to  each  and  every  count  therein. 

Jadgment  was  given  for  the  people  upon  the  demurrer. 

The  indictment  contained  five  counts,  and  was  for  forgery  in  the  third  degree, 
in  forging  and  counterfeiting  an  instrument  in  writing,  purporting  to  be  an 
account  of  one  Samuel  Johnson  for  alleged  services  as  constable  against  the 
county  of  Saratoga,  together  with,  the  affidavit  and  jurat  thereto  attached, 
including  the  certificate  of  the  justice. 

The  first  objection  was  that  the  indictment  did  not  contain  a  criminal  offence  ; 
inasmuch  as  the  crime  of  forgery  could  not  be  predicated  upon  the  instru- 
ment set  forth  in  the  indictment. 

Meid,  that  the  statute  provides,  that  "  every  person  who,  with  intent  to  injure 
or  defraud,  shall  falsely  make,  alter,  forge,  or  countefeit  *  *  *  any 
instrument  or  writing,  being,  or  purporting  to  be,  the  act  of  another,  by 
which  any  pecuniary  demand  or  obligation  shall  be,  or  shall  purport  to  be, 
created,  increased,  discharged  or  diminished  *  *  *  by  which  false 
making,  forging,  altering,  or  countefeiting,  any  person  may  be  affected, 
bound,  or  in  any  way  injured  in  his  person  or  property,  upon  conviction 
thereof,  shall  be  adjudged  guilty  of  forgery  in  the  third  degree  ;"  and  that 
it"&hall  be  sufficient,  if  such  intent  appear  to  defraud  *  *  *  any 
county,  city,  town  or  village  *  *  *  or  any  person  whatever."  .These 
provisions  are  sufficiently  comprehensive  to  include  the  instrument  in  ques- 
tion. It  is  a  writing  purporting  to  be  the  act  of  another,  by  which  a  pecuni- 
ary demand  is  purported  to  be  created,  and  by  which  another  might  have  been 
affected,  and  it  is  alleged  that  it  was  falsely  made,  forged  and  counterfeited 
by  the  defendant  with  intent  to  defraud  the  county  of  Saratoga.  If  the  in- 
strument was  complete  in  itself,  and  sufficient  on  its  face  to  have  induced 
an  acceptance  and  allowance  of  the  account  by  the  Board  of  Supervisors,  so 
that  it  might  have  produced  injustice  if  the  fraud  had  not  been  detected,  it 
was  the  subject  of  forgery  under  the  statute.  It  is  clearly  within  the  letter 
and  spirit  of  the  statute,  and  would  have  been  sufficient  as  the  foundation 
of  an  indictment  at  conmion  law.  ^ ' 

It  is  objected  that  each  count  separately,  is  bad  for  duplicity. .^/'^ 

Sddy  that  there  is  no  force  in  the  objection.  The  account  and  the  signatures  to 
the  affidavit  and  jurat,  were  all  essential  to  the  completion  of  the  instru- 
ment before  it  could  be  properly  presented  to  the  Board  of  Supervisors ; 
and  all  of  them,  therefore,  constituted  but  one  instrument. 

L.  T^emain^  for  the  prisoner. 
ff.  Smithy  for  the  people. 
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Countryman,  J,  Tlje  first  objection  raised  by  the  de- 
murrer presents  the  question  whether  the  indictment  con- 
tains a  criminal  offence.  It  is  insisted  that  the  crime  of 
forgery  cannot  be  predicated  upon  the  instrument,  a  copy 
of  which  is  set  forth  in  each  count  of  the  indictment.  The 
statute  provides,  that  **  every  person  who,  with  intent  to 
injure  or  defraud,  shall  falsely  make,  alter,  forge,  or  counter- 
feit *  *  *  any  instrument  or  writing,  being,  or  purport- 
ing to  be,  the  act  of  another,  by  which  any  pecuniary  demand 
or  obligation  shall  be,  or  shall  purport  to  be,  created,  in- 
creased, discharged  or  diminished  *  *  *  by  which  false 
making,  forging,  altering,  or  counterfeiting,  any  person  may 
be  affected,  bound,  or  in  any  way  injured  in  his  person  or 
property,  upon  conviction  thereof,  shall  be  adjudged  guilty 
of  forgery  in  the  third  degree."  (2  R.  S.,  673,  §  33.)  By 
another  provision  it  is  declared  that  it  '^  shall  be  sufficient, 
if  such  intent  appear  to  defraud  *  *  *  any  county, 
city,  town  or  village  *  *  «  or  any  person  whatever." 
(2  R.  S.,  675,  §  46.)  We  think  these  provisions  are  suffi- 
ciently comprehensive  to  include  the  instrument  in  question. 
It  is  a  writing  purporting  to  be  the  act  of  another,  by  which 
a  pecuniary  demand  purported  to  be  created,  and  by  which 
another  might  have  been  affected,  and  it  is  alleged  that  it 
was  falsely  made,  forged  and  counterfeited  by  the  defend- 
ant with  intent  to  defraud  the  county  of  Saratoga.  The 
revisers,  in  their  note  to  the  first  section  above  cited,  state 
that  it  was  intended,  "to  reach  every  case  of  forgery  that 
ever  has  been  committed,  or  that  ever  can  be  committed," 
not  otherwise  specially  provided  for,  and  their  complete 
success  in  giving  expression  to  their  intention,  has  since 
been  repeatedly  affirmed  by  the  courts.  {NoaJces  v.  T%e 
People,  26  N.  Y.,  380,  384;  People  v.  Stearns^  23  Wend., 
634,  637.) 

Section  45  (2  R.  S.,  676)  does  not  limit  the  meaning  of  the 
provisions  in  the  previous  sections,  nor  was  it  intended  as  a 
general  definition  of  the  document  described  as  an  "instru- 
ment or  writing"  but  was  merely  enacted  to  remove  all 
doubts  in  regard  to  the  special  cases  therein  mentioned,  so 
that  *' every  instrument  partly  printed  and  partly  written, 
or  wholly  printed  with  a  written  signature  thereto"  should 
be  included.    Nor  was  it  essential  that  a  legal  liability  or 
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obligauon  should  have  been  created  by  the  instrument  upon 
which  an  action  could  be  maintained.  It  was  sufficient  that 
it  purported  to  create  a  pecuniary  demand,  by  which  an- 
other might  be  affected  or  injured.  If  the  instrument  was 
complete  in  itself,  and  sufficient  on  its  face  to  have  induced 
an  acceptance  and  allowance  of  the  account  by  the  board  of 
su])er visors,  so  that  it  might  have  produced  injustice  if  the 
fraud  had  not  been  detected,  it  was  the  subject  of  forgery 
under  the  statute.  {People  y.  Stearns^  21  Wend.,  409,  414; 
People  V.  Krummer^  4  Park.  C.  R.,  217.)  Now  this  doc- 
ument purports  to  be  a  formal  bill  or  statement  of  an  ac- 
count, on  the  part  of  a  public  officer,  for  services  against  the 
county  of  Saratoga,  setting  forth  the  items  in  detail,  with  an 
affidavit  of  the  claimant,  as  required  by  law,  constituting, 
apparently,  a  legal  claim,  in  proper  form  to  be  audited 
and  paid.  It  is-  clearly  within  the  letter  and  spirit  of  the 
statute,  and  would  have  been  sufficient  as  the  foundation  of 
an  indictment  at  common  law. 

The  next  objection  is  of  a  more  special  character,  and 
relates  to  each  of  the  counts  separately,  as  bad  for  dupli- 
city. It  is  insisted  for  the  defence,  that  the  bill  or  account, 
fiignatture  to  the  affidavit,  and  signature  to  the  jurat  or  cer- 
tificate, are  different  instruments  or  writings  within  the 
meaning  of  the  statute,  and  hence,  that  the  forgery  of  each  of 
them  is  a  distinct  offence ;  so  that  they  cannot  properly  be 
united  in  the  same  count.  The  general  rule  is  familiar,  that 
two  or  more  separate  criminal  offences  cannot  be  joined  in 
one  count.  The  public  prosecutor  may,  however,  allege  in 
the  indictment  several  felonious  acts,  which,  in  themselves 
separately  considered^  are  distinct  offences,  so  far  as  they 
are  essential  portions  of  one  continuous  transaction  or  con- 
nected charge,  and  collectively  constitute  but  one  offence, 
and  may  set  forth  in  different  counts  various  versions  of  the 
same  charge  or  transaction,  alleging  different  grades  or  de- 
grees of  the  principal  offence,  provided,  as  thus  alleged,  they 
may  all  be  merged  in  one,  and  do  not  necessarily  constitute 
different  and  distinct  offences.  But  each  count  should  con- 
tain only  one  version  of  one  offence,  or  one.  degree  of  the 
principal  offence,  and  should  be  complete  in  itself,  and  un- 
connected with  the  others  for  any  purpose,  except,  perhaps, 
special  reference  to  particular  allegations,  to  avoid  unneces- 
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sary  repetition.  And  it  is  never  permissible  to  allege  in  one 
and  the  same  count  facts  which  constitute  separate  and  dis- 
tinct offences,  created  by  different  statutes  and  requiring 
different  degrees  of  punishment.  (1  Bishop  on  Crim.  Proc, 
§§  432-439,  449  and  note ;  Reed  v.  The  People,  1  Park.  Cr. 
R.,  481 ;  People  v.  Wright,  9  Wend.,  193;  People  v.  Ryn- 
ders,  12  id.,  426  ;  Nelson  v.  The  People,  23  N.  Y.,  293, 297.) 
It  is,  however,  a  misapprehension  of  the  legal  effect  of  the 
document,  set  out  in  the  indictment,  to  call  the  account  and 
the  signature  to  the  affidavit  and  jurat  there  separate  instru- 
ments, as  they  were  all  essential  to  the  completion  of  the 
account  before  it  could  be  properly  presented  to  the  board 
of  supervisors  (Laws  of  1847,  ch.  490,  §  24) ;  and  all  of  them, 
therefore,  constituted  but  oue  instrument. 

Unless  the  affidavit  had  been  attached,  the  account  itself 
would  not  have  been  a  legal  instrument  on  its  face,  and  the 
crime  of  forgery,  in  reference  to  it,  could  not  have  been 
committed.  ( Vincent  v.  The  People,  11  Abb.,  234 ;  People  v, 
Harrison,  8  Barb.,  560;  People  v.  OaUoThey,  17  Wend., 
640.)  And,  as  the  forgery  of  the  account  and  the  signature 
to  the  affidavit  and  certificate  must  be  sustained  under  the 
same  section  of  the  statute,  this  disposes  of  the  objection  of 
duplicity  as  t6  them,  if  they  were  all  made  at  one  time  and 
as  one  act  or  transaction.  But  the  first  count  alleges  each 
of  these  parts  of  the  paper  separately,  as  different  instru- 
ments, and  each  act  of  forgery  as  distinct  and  independent ; 
and,  although  it  fails  to  make  a  proper  allegation  of  the  for- 
gery of  the  signature  to  the  certificate  against  the  defend- 
ant, it  must  be  regarded  as  double  within  the  rule.  The 
second  and  third  counts,  on  the  contraigr,  allege  the  forgery  of 
the  whole  paper,  as  one  instrument  and  as  one  act  or  trans- 
action, and  are  not  therefore  obnoxious  to  this  objection. 
There  is  no  force  in  the  suggestion  that  the  alleged  forgery 
is  the  joint  act  of  Johnson  and  Gorsline,  whereas  their  sig- 
natures purport  to  be  attached  separately  to  the  affidavit 
and  jurat  annexed  to  the  account,  as  the  allegation  is  that 
the  entire  instrument  was  forged,  and  each  of  the  signatures 
are  attached  to  and  form  a  part  of  the  instrument.  It  is 
proper  to  allege,  in  the  same  count,  an  offence  upon  two  or 
more  persons,  when  it  was  the  result  of  a  single  act,  or  was 
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all  one  transaction  (1  Bishop^  s  Crim.  Proc,  §  437,  and  cases 
cited). 

Bat  it  is  also  insisted,  that  the  second  and  third  counts 
are  bad  for  duplicity,  as  well  as  the  first,  because  the  dis- 
tinct offence  of  uttering  the  instrument  is  joined  with  the 
offence  of  forging  the  same.  It  is  a  sufficient  answer  to  this 
objection,  that  if  the  pleader  intended  to  charge  such  an 
offence,  which  is  not  apparent,  he  utterly  failed.  It  is 
alleged  in  each  of  these  counts,  after  averring  the  forgery  of 
the  instrument,  that  the  defendant  ''feloniously  presented 
and  caused  it  to  be  presented  for  audit  against  the  county 
of  Saratoga."  There  is  no  allegation  that  he  ''  uttered  and 
published  it  as  true,"  which  is  essential,  both  at  common 
law  and  under  the  statute.  In  order  to  render  the  counts 
objectionable,  they  must  describe  two  offences  in  adequate 
terms.  Otherwise  the  additional  allegations  will  be  regarded 
as  surplusage.  (1  Bishop  Crim.  Proc,  §  440;  Dawson  v. 
The  People^  25  N.  Y.,  399,  402.) 

The  fourth  count  is  clearly  good  within  all  the  authorities. 
An  indictment  which  alleges  that  the  defendant  falsely  made, 
forged,  and  counterfeited  an  instrument  within  the  statute, 
with  intent  to  defraud,  setting  forth  the  instrument  in  haeo 
verba^  is  a  sufficient  description  of  the  circumstances  to  con- 
stitute the  offence.  (ffolmesY.  The  People^  15  Abb.,  154; 
People  V.  BynderSy  12  Wend. ,  425 ;  People  v.  Clements ^  26 
N.  Y.,  193.) 

Judgment  must  therefore  be  ordered  for  the  defendant  on 
the  first  count,  and  for  the  people  on  the  second,  third  and 
fourth  counts ;  and  the  judgment  below  on  the  indictment 
must  be  affirmed,  with  leave  to  the  defendant  to  plead  if  he 
shall  be  so  advised. 

Present  —  Bockbs,  P.  J.,  Countryman  and  Landon,  J  J. 

Judgment  accordingly. 


■»  • 
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SUPREME  COUET. 

Third  Department — New  York,  1874. 


Shaw  v.  The  People, 

The  accused  was  indicted  for  the  marder  of  his  wife,  by  poisoniDg  with  oorro- 
sive  sublimate,  and  Sarah  Briggs  was  jointlj  indicted  with  him,  as  aoces- 
sory  before  the  fact. 

On  the  trial  it  was  shown  by  the  people,  under  objection,  that  the  deceased 
stated  during  her  illness,  and  after  she  had  abandoned  hope  of  recoyery, 
'*  that  Charles  and  the  Briggs  woman  was  the  cause  of  all  this  suffering, 
the  cause  of  all  this.  That  Charles  and  the  Briggs  woman  knew  all  aboat 
this — something  to  that  effect."  "I  talked  ¥rith  Mrs.  Shaw  only  onoe 
about  the  cause  of  her  sickness ;  she  said  she  expected  it  was  Charles  and 
Mrs.  Briggs." 

MM,  that  these  declarations  were  errcmeously  received,  for  the  reason  that  they 
were  not  narratives  of  facts,  but  were  conclusions  or  conjectures  of  the  de- 
ceased as  to  the  cause  of  her  illness.  Neither  of  these  statements  would 
have  been  competent  evidence  if  the  deceased  had  been  alive  and  examined 
as  a  witness  under  oath  ;  and  they  were  therefore  equally  inadmissible  as 
dying  declarations. 

The  counsel  for  the  accused  offered  to  prove  that  the  deceased  said  several  days 
before  her  sickness,  *'  that  she  had  poison  and  knew  how  to  use  it ;  and 
that  rather  than  Mrs.  Briggs  should  have  her  children,  she  would  put  them 
all  under  the  sod ;"  and  also,  "  that  rather  than  Mrs.  Briggs  should  be  step- 
mother to  her  children,  she  would  put  them  under  the  sod."  The  court  re- 
jected the  evidence  and  an  exception  was  taken. 

Held,  error.  The  prosecution  were  permitted  to  give  in  evidence  the  threats  of 
the  accused  against  the  life  of  the  deceased,  and  it  was  equally  proper  for 
the  accused  to  prove  the  threats  of  the  deceased  against  her  own  life  and 
the  lives  of  her  children. 

The  court  for  the  trial  of  the  prisoner  was  organized  by  there  being  upon  the 
bench  the  circuit  judge,  the  county  judge  of  Washington  county,  and  the 
two  justices  of  the  peace,  designated  as  justices  of  the  Sessions  of  said 
county.  Several  days  were  devoted  to  the  taking  of  evidence,  and  an  ad 
joumment  was  had  over  Sunday.  On  Monday,  when  the  court  re-assem- 
bled, JtLstice  Steere  was  absent.  The  trial  proceeded  and  evidence  was 
taken  on  Monday,  and  on  Tuesday  Justice  Steere  returned  and  resumed  his 
seat  upon  the  bench,  joined  the  court,  and  took  part  in  its  deliberations 
during  the  subsequent  part  of  the  trial. 

Held,  that  the  participation  of  Justice  Steere  in  the  trial  after  his  absence  from 
the  courthouse,  while  the  whole  of  Monday's  evidence  was  given,  was 
against  the  provision  of  the  law  and  Constitution  giving  a  jury  trial  before 
a  regularly  constituted  court,  the  members  of  which  should  hear  all  the 
evidence  and  proceedings. 
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Charles  Hughes  and  D,  M.  Wesifall^  for  the  prisoner. 

if.  D.  Orover  and  James  Gibson^  for  the  people. 

Countryman,  J.:  The  declarations  of*  the  deceased, 
received  in  evidence,  were  shown  to  have  been  made  in  ex- 
iremis^  within  the  rale  rendering  them  admissible  as  dying 
declarations.  But  in  two  instances  they  were,  nevertheless, 
erroneously  received,  for  the  reason  that  the  declarations 
were  not  narratives  of  facts,  but  were  conclusions  or  conjec- 
tures of  the  deceased  as  to  the  cause  of  her  illness.  In  one 
instance  the  declaration  was,  that  the  defendant  and  Mrs. 
Briggs  were  the  cause  of  all  her  sufferings;  and,  in  the 
other,  in  answer  to  an  inquiry  of  the  cause,  that  she  expected 
it  was  Charles  (referring  to  the  defendant)  and  Mrs.  Briggs. 
No  facts  were  stated  to  the  witnesses  testifying  tp  these 
declarations,  directly  or  indirectly  connecting  the  defendant 
with  her  misfortune,  or  from  which  an  inference  could  be 
drawn  by  the  court  or  jury  concerning  his  connection  with 
the  alleged  crime ;  but  the  declaration,  in  one  instance,  was 
a  bare  assertion  of  her  opinion  that  he  was  the  cause,  and 
in  the  other  a  mere  expression  of  her  suspicion  to  the  same 
effect.  Neither  of  these  statements  would  have  been  com- 
petent evidence  if  the  deceased  had  been  alive  and  examined 
as  a  witness  under  oath ;  and  they  were  therefore  equally 
inadmissible  as  dying  declarations.  (1  Greenl.  Evidence, 
§169;  Boscoe's  Crim.  Evidence,  28,  marg.;  Wharton's 
Crim.  Law,  §  678.)  The  limitations  of  the  rule  allowing  the 
reception  of  this  kind  of  evidence,  should  be  strictly 
observed.  It  is  even  more  important  to  exclude  an  opinion 
declared  in  articulo  mortis^  than  in  an  ordinary  case,  where 
the  witness  may  be  subjected  to  a  cross-examination.  lu 
the  latter  case,  the  grounds  of  the  opinion  may  be  ascer- 
tained, and,  if  unfounded  or  untenable,  the  error  exposed ; 
while,  in  the  former,  there  is  no  opportunity  or  means  of 
testing  its  accuracy,  The  bare  assertion  and  reiteration  of 
an  inference  or  conclusion,  which  may  have  been  honestly 
but  mistakenly  entertained,  and  may  have  been  founded  on 
mere  suspicion  or  conjecture,  were,  in  this  case,  committed 
to  the  consideration  of  the  jury  as  equivalent  to  positive 
statements  of  the  fact,  made  on  the  personal  knowledge  of 
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the  declarant.  The  evidence  was  clearly  incompetent,  and 
may  have  had  a  material  influence  on  the  verdict.  It  would 
be  exceedingly  hazardous,  at  least,  to  assume  that  it  did 
not,  or  to  speculate  upon  the  probable  weight  attached  to  it 
in  the  deliberations  of  the  jury.  It  is  urged  that  the 
defendant  is  not  in  a  position  to  avail  himself  of  these 
errors,  as  the  objections  and  rulings  were  made  and  excep- 
tions taken  to  the  questions,  which  it  is  claimed  were  proper 
in  form,  and  not  to  the  answers  of  the  witnesses ;  and  it  is 
insisted  that  if  the  answers  or  any  portion  of  them  were 
improper,  it  was  incumbent  on  the  defendant  to  have  moved 
to  strike  them  out,  and  thus  have  raised  the  points  as  to 
their  incompetency.  This  criticism,  if  technically  correct, 
should  hardly  be  entertained  in  a  capital  case ;  but  it  is  not 
well  founded  in  fact.  The  questions  called  for  the  conver- 
sations of  the  deceased  '^  About  the  cause  of  her  sickness  or 
condition;"  to  which  the  defendant  objected  as  "incom- 
petent and  inadmissible,"  among  other  grounds;  and  the 
answers  were  directly  responsive  to  the  questions.  The 
defendant  is  therefore  entitled  to  raise  the  points  and  review 
these  erroneous  rulings. 

It  was  also  an  error  to  exclude  the  declarations  or  threats 
of  the  deceased,  made  several  days  prior  to  the  illness  of 
herself  and  children,  that  she  had  poison  and  knew  how  to 
use  it ;  and  that  rather  than  Mrs.  Briggs  should  have  her 
children,  she  would  put  them  all  under  the  sod.  It  is 
insisted,  for  the  prosecution,  that  these  declarations  were  no 
part  of  the  res  gestce^  and  are  strictly  within  the  rule  ex- 
cluding hearsay  evidence.  The  case  has  many  remarkable 
features.  It  was  the  theory  of  the  prosecution  that  the 
deceased  and  four  of  her  children  were  poisoned  at  one  time 
and  in  the  same  manner,  three  of  the  children  and  the 
mother  dying  from  its  effects,  while  the  other  child  finally 
recovered.  Evidence  was  therefore  given  of  the  acts  of  the 
accused  toward  the  children  as  well  as  the  wife,  and  the  effects 
produced  on  all  of  them  by  the  potions  which  were  adminis- 
tered, including  tbe^o^^  mor^^;72' examinations  and  chemical 
analyses  of  their  remains.  The  dying  declarations  of  the 
wife  were  received;  some  of  them,  according  to  the  testi- 
mony, directly  tending  to  inculpate  the  accused  as  the  per- 
son who  administered  the  poison,  and  others  delivered  later 
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to  the  coroner  completely  exonerating  him  from  all  criminal 
responsibility.  It  was  also  proven  that  the  defendant  had 
repeatedly  threatened  the  life  of  his  wife,  prior  to  her  ill- 
ness, and  made  other  declarations  indicative  of  personal 
hostility  and  evil  designs ;  and  as  a  motive  for  the  crime, 
evidence  was  received  tending  to  show  the  existence  of  illicit 
relations  between  the  defendant  and  Sarah  Briggs.  On  the 
other  hand,  upon  the  assumption  that  the  deaths  were  the 
results  of  criminal  agencies,  it  was  the  theory  of  the  de- 
fence, that  all  the  poison  was  administered  by  the  wife  and 
mother  herself,  under  the  exasperating  influences,  if  not  an 
actual  delirium,  of  jealousy.  The  issue  therefore  on  this 
branch  of  the  case  was  direct  and  clear,  that  the  poison  was 
administered  either  by  the  accused  or  the  deceased,  the 
prosecution  endeavoring  to  prove  the  former  and  the  defence 
the  latter  theory.  It  is  true  the  defendant  also  contended 
that  the  deaths  had  ensued  from  innocent  causes,  as  the 
reception  of  deleterious  food  into  the  system,  which,  in  the 
process  of  chemical  change,  generated  the  poison.  But  in 
the  event  the  jury  were  satisfied  that  criminal  means  had 
been  employed,  it  was  equally  important  and  indispensable 
to  the  accused  to  show,  if  be  could,  that  he  was  not  the 
criminal.  How  could  he  do  so  more  eflfectaally  than  by 
proving  that  the  real  criminal  was  the  deceased  herself} 
All  of  the  acts  and  declarations  of  the  accused  and  the 
deceased,  tending  to  throw  light  upon  the  cause  of  death, 
or  upon  any  criminal  relations  of  either  of  them  with  the 
proximate  cause,  were  accordingly  proper  and  original  evi- 
dence ;  the  acts  and  declarations  of  the  accused,  in  favor  of 
the  prosecution,  to  prove  his  alleged  guilt,  and  the  acts  and 
declarations  of  the  deceased,  in  favor  of  the  defence,  to  sus- 
tain the  theory  of  suicide.  The  prosecution  were  properly 
permitted,  in  support  of  their  theory,  to  ^ive  in  evidence 
the  threats  of  the  accused  against  the  life  of  the  deceased, 
but  it  was  equally  proper  and  essential  to  the  rights  of  the 
accused,  that  he  should  have  been  allowed  to  prove  the 
threats  of  the  deceased  against  her  own  life  and  the  lives 
of  her  children.  This  was  the  best  evidence,  in  the  nature 
of  things,  that  could  be  produced.  Indeed  it  was  the  only 
evidence,  and  therefore  admissible  from  necessity.  There 
is  no  difficulty  with  this  question  on  principle  or  the  rules 
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of  evidence.  It  is  not  necessary  to  regard  these  threats  as 
a  portion  of,  or  as  characterizing  the  principal  transaction, 
and  therefore  admissible  as  a  part  of  the  res  gestce^  although 
the  rule  limiting  this  class  of  evidence  merely  to  contem- 
poraneous acts  and  declarations,  is  properly  undergoing 
material  modification.  {Insurance  Company  v.  Mosley, 
8  Wall.,  397;  Hanover  B.  R.  Co.  v.  CoyJs,  56  Penn.,  402; 
Hansom  v.  HoigTi^  2  Bingh.,  99 ;  ComTnonweaUh  v.  liPPike^ 
3  Cush.,  181.)  But  it  was  original  evidence  as  distinguished 
from  hearsay.  The  term  hearsay,  in  its  legal  sense,  as  de- 
fined by  the  elementary  writers,  denotes  that  kind  of  evi- 
dence which  does  not  derive  its  value  solely  from  the  credit 
to  be  given  to  the  witness  himself,  but  rests,  also,  in  part, 
on  the  veracity  and  competency  of  some  other  person.  (1 
Greenl.  Ev.,  §  99 ;  1  Phill.  Ev.,  185.) 

The  narmtive  given  of  past  transactions  by  the  deceased, 
before  she  was  under  apprehension  of  death,  as  testified  to 
by  a  witness  who  heard  it,  would  clearly  fall  within  the  rule 
as  hearsay,  because,  in  determining  the  material  question 
whether  the  narrative  was  true,  it  would  be  necessary  to 
consider  the  credibility  of  the  witness,  and  the  veracity  of 
the  declarant.  But  the  declarations  of  third  persons,  not 
under  oath,  do  not  always  relate  to  past  transactions,  and 
are  not  therefore  necessarily  hearsay.  Very  often  the  mate* 
rial  fact  to  be  ascertained  from  the  evidence  simply  is,  whether 
the  alleged  threat  or  declaration  was  made,  and  not  whether 
as  a  statement  or  narrative  it  was  really  true.  In  such  a 
case  the  mere  fact  whether  the  declaration  was  made,  de- 
pends solely  on  the  credibility  of  the  witness  who  testifies 
that  he  heard  it,  and  such  testimony  is,  therefore,  strictly 
and  properly  original  evidence.  Now,  it  was  a  material 
fact,  under  the  issues  in  this  case,  whether  the  deceased  had 
ever  threatened  to  resort  to  poison  for  the  purpose  of  self- 
destruction,  or  the  destruction  of  her  children.  It  was,  if 
true,  an  independent  fact,  of  more  or  less  importance,  ac- 
cording to  the  circumstances,  although  it  did  not  follow  that 
she  had  actually  carried  the  threat  into  execution. 

The  threat  to  commit  suicide  (whether  in  direct  terms  or 
by  implication  would  only  affect  the  weight  of  the  evidence), 
was  as  competent  and  material  for  the  defence  as  were  the 
threats  of  the  accused  against  her  life  for  the  prosecution. 
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The  utterance  of  the  threat  is  received  in  evidence  as  a  fact 
or  circumstance  indicating  an  intention  on  the  part  of  the 
person  making  it  to  commit  the  crime  ;  and,  if  the  intention 
be  clearly  shown,  a  probability  is  thereby  created,  that, 
upon  a  favorable  opportunity,  it  would  be  carried  into  effect. 
But  this  result,  or  probability,  is  wholly  a  matter  of  infer- 
ence for  the  court  or  jury,  in  determining  the  weight  to  be 
given  to  the  fact  thaf  the  threat  was  made,  in  connection 
with  the  other  evidence  in  the  case.  Until  the  fact  is  estab- 
lished, there  is  no  ground  for  the  inference,  and  the  proof 
of  the  fact  depends  exclusively  on  the  amount  of  credit  to 
be  given  to  the  witness.  This  precise  question  does  not 
seem  heretofore  to  have  been  the  subject  of  judicial  investi- 
gation in  this  State.  The  rule,  however,  above  stated,  was 
recognized,  and  similar  declarations  admitted,  by  a  very 
eminent  authority  on  evidence,  from  his  great  learning  and 
experience  as  a  nisi  prius  magistrate,  the  late  Judge  Ed- 
MOKDS,  in  the  case  of  People  v.  Knapp.  (1  Edmonds'  Select 
Cases,  177.)  Similar  declarations  were  also  held  admissible, 
and  the  general  doctrine  considered  and  approved  by  the 
Court  of  Appeals,  in  the  recent  case  of  People  v.  Stokes^ 
(53  N.  Y.,  164,  174.)  And  in  other  States,  whenever  the 
question  has  been  judicially  examined,  the  same  general 
conclusion  has  been  adopted.  {State  v.  Ooodrich^  19  Verm., 
116;  Keever  v.  The  Stale,  18  Q-a.,  194,  224-228;  Common- 
v>eaUh  V.  Wilson^  1  Q-ray,  337 ;  Campbell  v.  The  People,  16 
ni.,  17;  ComelitbS  v.  Commonwealth,  15  B.  Mon.,  539.) 

For  these  errors  the  conviction  and  judgment  must  be  re- 
versed, and  a  new  trial  granted. 

Habdin,  J. :  Courts  of  Oyer  and  Terminer  shall  be  com- 
posed of  a  justice  of  the  Supreme  Court,  who  shall  preside, 
the  county  judge  and  the  justices  of  the  peace,  designated 
as  members  of  the  Court  of  Sessions,  and  the  presiding  jus- 
tice, and  any  two  of  the  other  officers  above  mentioned,  shall 
\i9kyr%  power  to  hold  said  court.  (Vol.  4,  N.  Y.  Stat.  [Edms. 
ed.],  566,  sec.  38.) 

Under  this  provision  the  court  was  properly  organized, 
when  the  trial  was  commenced  before  a  circuit  judge,  the 
county  judge  of  Washington  county,  and  the  two  justices 
of  the  peace,  designated  as  justices  of  the  sessions  of  said 
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county.  Several  days  were  devoted  to  the  taking  of  evi- 
dence, and  an  adjournment  over  Sunday  had,  before  a  court 
regularly  and  properly  constituted.  When  the  court  reas- 
sembled, Justice  Steere  was  absent,  and  the  court  -pro- 
ceeded, composed  of  one  justice  of  the  peace,  the  county 
judge  and  the  circuit  judge.  The  evidence  taken  on  Mon- 
day, and  during  the  absence  of  Justice  Steebe,  was  taken 
before  a  court  composed  of  three  of  the  officers  named  in  the 
statute  having  "power  to  hold  said  court."  If  the  trial  had 
continued  to  its  close  before  the  court  thus  constituted  it 
may  be  conceded  that  it  would  have  been  regular,  and  no 
error  could  have  been  predicated  upon  the  absence  of  Justice 
Steere.  But  on  Tuesday  morning,  after  his  absence  from 
the  court  on  Monday,  and  without  having  heard  the  evidence 
given  during  Monday,  and  without  having  read  the  evi- 
dence thus  given  during  his  absence,  and  without  the  evi- 
dence being  again  given.  Justice  Steer^  returned  to  the 
court-room,  resumed  his  seat  upon  the  bench,  joined  the 
court,  and  took  part  in  its  deliberations  and  all  the  subse- 
quent part  of  the  trial.  Whenever  an  objection  was  made 
by  the  prisoner's  counsel  to  evidence,  and  it  became  neces- 
sary for  the  court  to  deliberate  upon  the  proper  ruling.  Jus- 
tice Steere  took  part,  it  must  be  assumed,  and  his  voice 
and  vote  were  as  potential  in  affecting  the  rights  of  the  pris- 
oner, as  well  as  the  interests  of  the  prosecution,  as  the  vote 
of  the  other  justice  of  sessions,  the  county  judge  or  even  the 
circuit  judge.  The  latter  thcee  had  heard  all  the  evidence 
given  upon  the  trial,  and  therefore  could  intelligently  and 
Tinderstandingly  pass  upon  the  question  involved  in  the  de- 
liberation. Certainly  their  understanding  and  intellects 
were  better  prepared,  by  reason  of  having  heard  the  whole 
evidence,  than  was  Steere' s  who  had  not  heard  the  evi- 
dence taken  on  Monday,  when  he  was  absent  from  the  court 
house.  His  vote  and  voice  upon  any  question  arising  upon 
the  trial  after  his  return,  may  have  produced  a  different  re- 
sult from  what  they  would,  had  he  remained  during  the 
whole  trial,  heard  the  whole  evidence,  and  given  his  reflect- 
ive judgment  to  it,  preparatory  to  voting  and  speaking  in 
the  deliberations  which  ensued  after  his  return  to  the  bench 
which  he  had,  so  far  as  the  parts  of  the  trial  which  took 
place  on  Monday,  vacated  and  abandoned.     It  is  not  for  us 
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to  epecnlate,  in  a  case  where  the  life  of  a  prisoner  is  involved, 
as  to  the  extent  of  the  influence  of  the  vote  and  voice  of  one 
who  has  not  heard  the  whole  evidence.  The  prisoner  is  en- 
titled to  the  fall  benefit  of  the  understanding  and  judgment 
of  those  who  take  part  in  the  judicial  deliberations  which 
affect  his  life ;  he  is  entitled  to  all  the  forms  of  law,  to  all 
the  provisions  of  the  Constitution  by  which  his  rights  are 
secured.  Where  life  is  involved,  the  law  humanely  pro- 
vides that  the  prisoner  stands  upon  all  his  rights,  and  does 
not  and  cannot  waive  them.  {People  v.  McKay,  18  John., 
212;  Cancemiv.  Peopley  18  N.  Y.,  128;  ArundelVs  Case^ 
6  Coke,  14;  PeopUv.  Wfiite,  22  Wend.,  167;  S,  (7.,  24  id., 
520  ;  Safford  v.  People^  1  Parker  Cr.  R.,  474  ;  Shepherd  v. 
People,  25  N.  T.,  406 ;  Blend  v.  People,  41  id.,  606  ;  Mess- 
Tier  V.  People,  45  id.,  1  ;  Stokes  v.  People,  83  id.,  164 ;  Doh- 
ring  v.  People,  2  S.  C.  R.,  458.) 

The  learned  counsel  for  the  people  insist  that  no  error 
was  committed  by  reason  of  the  absence  during  a  portion 
of  the  trial  of  Justice  Steebe.  But  we  cannot  say  that  no 
iojory  was  done  to  the  rights  of  the  prisoner,  for  it  mani- 
festly appears  that  it  may  have  done  him  some  injury. 
{Shorter  v.  People,  2  Comst.,  193 ;  Willis  v.  People,  5  Parker, 
647;  People  v.  Fernandez^  35  N.  Y.,  49;  Fralich  v.  Peo- 
ple, 65  Barb.,  48 ;  ^kes  v.  People,  53  N.  Y.,  164.)  It  is 
provided  by  statute,  that  no  judge  shall  decide  "or  take 
part  in  the  decision  of  any  question  which  shall  have  been 
argued  in  the  court  when  he  was  not  present  and  sitting 
therein  as  a  judge."  (2  Revised  Statute  [Eds.  ed.],  284, 
section  2.)  Though  the  technical  language  of  that  section 
may  not  apply  here,  yet  the  same  reasons  exist  for  holding 
that  Stesre  should  not  take  part  in  the  decision  necessary 
to  be  made,  after  his  return  to  the  trial,  as  apply  under  the 
statute  above  cited*  to  prevent  a  judge  from  deciding  when 
he  has  not  heard  the  argument.  We  are  referred  to  Corn- 
ing V.  Slosson  (16  N.  Y.,  294),  by  the  learned  counsel  for 
the  people,  where  it  was  held,  that  three  judges  might  hold 
a  General  Term  and  render  a  decision,  when  only  two  of 
them  had  heard  the  argument  of  the  cause.  In  that  case 
two  constituted  a  majority  of  the  court,  and  it  was  assumed 
that  in  the  decision  they  concurred,  and  that  they  had  con- 
ferred with  their  associate  who  heard  the  argument,  but  did 
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not  sit  when  the  decision  was  handed  down,  and  that  the 
judge  who  had  not  heard  the  argument,  and  did  sit  to  con- 
stitute a  quorum  when  the  decision  was  handed  down,  took 
no  part  in  the  decision.  Here  it  must  be  assumed  that  jus- 
tice Steebe  participated  in  the  trial,  which  resulted  in  the 
prisoner's  conviction  and  sentence  of  death  ;  that  at  one 
stage  of  the  trial,  to  wit,  when  the  sentence  Was  pronounced, 
he  was  essential  to  constitute  a  quorum.  It  was  held  in  the 
case  in  46  New  York  {supra\  that  asking  the  prisoner  what 
he  had  to  say,  why  the  sentence  of  the  court  should  not  be 
pronounced,  was  part  of  the  trial,  and  that  its  omission  was 
error,  and  such  a  one  as  called  for  a  reversal  and  a  new  trial, 
and  that  the  court  could  not  say  that  a  regular  and  legal 
trial  had  been  had,  and  under  the  amendment  of  1863  re- 
mitted the  record  for  the  proper  sentence  and  judgment. 
Also  in  People  v.  Lake  (2  Kern.,  362),  it  was  held  to  be  error 
in  a  Court  of  Oyer  and  Termine,  to  permit  a  physician  who 
did  not  hear  all  the  evidence  relating  to  the  mental  condi- 
tion of  the  prisoner,  to  give  opinions  as  to  her  sanity  founded 
on  the  portions  of  the  evidence  heard  by  him.  By  parity 
of  reasoning  it  may  be  said  to  be  erroneous  for  the  member 
of  the  court  to  take  part  in  the  deliberation,  consultation 
and  rulings,  when  he  has  not  heard  the  whole  evidence 
given  upon  the  trial.  {McOann  v.  People^  3  Park.  C.  R., 
272.)  The  participation  of  Justice  Steere  in  the  trial  after 
absence  from  the  court-house,  while  the  whole  of  Monday's 
evidence  was  given,  was  against  the  provision  of  the  law  and 
Constitution  giving  a  jury  trial  before  a  regularly  consti- 
tuted court,  the  members  of  which  should  hear  all  the  evi- 
dence and  proceedings.  It  certainly  is  against  public  policy 
to  allow  a  party  to  be  deprived  of  his  life  by  a  tribunal,  of 
which  it  can  be  said,  that  a  portion  thereof  has  not  heard 
the  whole  evidence  and  proceedings  which  result  in  the  sen- 
tence of  death. 

These  views  as  well  as  those  expressed  in  the  elaborate 
and  able  opinion  of  brother  Countryman,  lead  me  to  vote 
for  a  reversal  of  the  conviction. 

BocKES,  P.  J.,  and  Hardin,  J.,  concurred  in  the  opinion 
delivered  by  Countryman,  J. 

Conviction  and  judgment  reversed,  and  new  trial  granted. 
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Godfrey  v.  The  People. 

The  accused  was  convicted  of  the  crime  of  mayhem.  The  General  Term  of  the 
first  judicial  department  affirmed  the  judgment  of  the  Court  of  General  Ses- 
nons,  of  the  cfity  and  county  New  York.    The  accused  brought  error. 

The  evidence  showed,  that  the  accused  and  the  complainant  had  been  playing 
cards  together  and  got  into  a  quarrel  over  the  game,  which  resulted  in  a 
fight.  The  parties  closed  and  during  the  struggle  the  accused  bit  off  a 
piece  of  complainant's  ear. 

The  Goonselfor  the  accused  asked  the  court  to  direct  the  jury  to  acquit  on  the 
ground,  that  the  offence  of  mayhem  was  not  proved,  as  it  was  not  shown 
that  there  was  a  premeditated  design  "evinced  by  a  lying  in  wait  for  the 
purpose,  or  in  any  other  manner  "  as  prescribed  by  the  statute.  The  court 
refused  so  to  direct  the  jury,  and  the  counsel  for  the  prisoner  excepted. 

The  court  charged  the  jury  :  "  If  you  should  be  satisfied  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  prisoner  did  wilfully  and  intentionally 
seize  the  complainant's  left  ear  with  his  teeth  with  the  intention  of  biting 
it  off,  and  did  wilfully  and  intentionally  bite  it  off  on  purpose,  you  will 
be  authorized  to  find  that  he  bit  off  the  ear  from  premeditated  design, 
though  you  should  find  from  the  evidence  that  his  design,  or  intention  thus 
to  seize  and  bite  off  the  ear,  was  first  premeditated  or  originated  but  an 
instant  before  he  seized  the  ear  with  his  teeth."  To  all  which  the  counsel 
for  the  accused  excepted. 

Hdd,  that  the  statute  under  which  the  plaintiff  was  indicted  and  convicted  reads 
as  follows:  "Every  person  who,  from  premeditated  design,  evinced  by 
laying  in  wait  for  the  purpose  or  in  any  other  manner,  or  with  intention 
to  kill  or  commit  any  felony,  shall  (1)  cut  out  or  disable  the  tongue  ;  or, 
(2)  put  out  an  eye ;  or,  (8)  slit  the  lip  or  slit  or  destroy  the  nose ;  or,  (4)  cut 
off  or  disable  any  limb  or  member  of  another,  on  purpose,  upon  conviction 
thereof  shall  be  punished,"  etc. 

Hdd,  further,  that  according  to  the  statute  there  must  be  a  premeditated  design, 
which  must  be  shown  by  lying  in  wait  for  the  purpose,  or  in  some  other 
manner.  There  must  be  a  design  or  intention  existing  and  a  purpose  to  do 
tUs  very  act,  and  this  must  be  the  result  of  premeditation.  The  words  "  in 
any  other  manner,"  must  be  construed  in  connection  with  and  in  reference 
to  those  which  precede  them  in  the  same  section  ;  and  when  thus  interpreted 
they  evidently  mean  in  like  or  similar  manner. 

Held,  further,  that  this  interpretation  of  the  language  stated  is  also  sanctioned 
by  the  last  clause  of  the  section,  which  provides  that  the  cutting  off  or  dis- 
abling of  any  limb  or  member  must  lie  done  "on  purpose."  Where  the 
offence  is  committed  within  the  meaning  of  the  statute,  it  must  be  done 
" on  purpose "  as  well  as  with  a  "premeditated  design." 

Vol.  IL  '  14 
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Mitchell  Lairdy  for  the  prisoner. 

Benj.  K.  Phelps^  district  attorney,  for  the  people. 

Miller,  J.  The  statute  under  which  the  plaintiff  was 
indicted  and  convicted  is  as  follows : 

"Every  person  who,  from  premeditated  design,  evinced 
by  laying  in  wait  for  the  purpose  or  in  any  other  manner, 
or  with  intention  to  kill  or  commit  any  felony,  shall  (1)  cut 
out  or  disable  the  tongue ;  or,  (2)  put  out  an  eye ;  or, 
(3)  slit  the  lip  or  slit  or  destroy  the  nose  ;  or,  (4)  cut  off  or 
disable  any  limb  or  member  of  another,  on  purpose,  upon 
conviction  thereof'  shall  be  punished,"  etc.  (2  R.  S.,  664, 
§27.) 

A  question  is  made  by  the  prisoner's  counsel  whether,  as 
the  case  stood  upon  the  evidence,  the  prisoner  could  be  con- 
victed of  the  crime  of  mayhem.  This  question  was  presented 
upon  thQ  trial  in  the  request  and  refusal  to  charge  that  be 
could  not,  and  by  an  exception  to  that  portion  of  the  charge 
in  which  the  judge  charged  the  jury  that  if  they  found, 
from  the  evidence,  that  the  prisoner  wilfully  and  intention- 
ally seized  the  left  ear  of  the  complainant  with  his  teeth,  at 
any  time  during  the  affray,  with  the  intention  of  biting  it 
off,  and  did  wilfully  and  intentionally,  and  on  purpose  bite 
it  off,  that  though  the  intention  to  bite  off  his  ear  originated 
or  was  first  meditated  but  an  instant  before  he  seis^tbe 
ear,  they  would  be  authorized  to  find  that  he  bit  the  ear  off 
from  ^^ premeditated^^  design,  within  the  meaning  of  the 
statute. 

According  to  the  statute  there  must  be  a  premeditated  de- 
sign, which  must  be  shown  by  lying  in  wait  for  the  purpose, 
or  in  some  other  manner.  There  was  no  evidence  upon  the 
trial  to  establish  that  the  prisoner  lay  in  wait  for  the  com- 
plainant, or  that,  prior  to  the  time  of  the  commission  of  the 
alleged  offence  he  had  contemplated  or  intended  to  do  the 
act.  The  proof  evinces  that  it  was  done  upon  the  impulse 
of  the  moment,  in  an  affray  which  originated  unexpectedly, 
with  no  previous  ill  feeling,  except  what  arose  at  the  time, 
or  apparent  intention  on  the  part  of  the  prisoner  or  the  pros- 
ecutor to  engage  in  any  such  altercation  as  produced  the 
consequences  which  ensued.     There  was,  then,  no  premedi- 
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tated  design  evinced  by  lying  in  wait  for  such  a  purpose, 
within  the  meaning  of  the  statute,  and,  under  the  circum- 
stances presented,  it  is  certainly  not  clearly  apparent  how 
or  in  what  form,  such  premeditated  design  is  evinced  in 
"  any  other  manner."  The  last  words  are  not  very  explicit, 
and  somewhat  general,  but  they  cannot,  without  a  con- 
strained construction  be  held  to  mean  that  they  include 
cases  of  simple  assault  and  battery  where  there  is  no  direct 
proof  of  any  intent  or  purpose  which  results  unfortnnately 
in  the  loss  or  disabling  of  some  member  of  the  body  of  the 
person  assailed.  If  such  a  result  should  occur  in  an  ordi- 
nary affray  by  accidental  circumstances  and  without  any 
manifest  intention,  no  case  would  be  established  within  the 
meaning  of  the  statute.  There  must  be  a  design  or  inten- 
tion existing  and  a  purpose  to  do  this  very  act,  and  this 
must  be  the  result  of  premeditation.  The  words  cited  must 
be  construed  in  connection  with  and  in  reference  to  those 
which  precede  them  in  the  same  section ;  and  when  thns 
interpreted  they  evidently  mean  in  any  like  or  similar  man- 
ner. There  are  numerous  instances  where  full  force  and 
effect  may  be  given  to  this  language  where  a  premeditated 
design  has  existed  without  lying  in  wait  for  that  purpose, 
while  it  would  not  be  applicable  to  cases  where  no  such  in- 
tention had  been  formed  or  proved.  Take  the  case  of  a  per- 
son who  had  determined  and  threatened  to  cut  off  an  ear, 
put  out  an  eye  or  to  disable  some  limb  or  member  of  the 
body  of  another,  and  preparing  himself  with  the  necessary 
weapon  for  that  purpose  should  meet  the  individual  against 
wh<An  his  animosity  was  directed  and  commit  the  offence,  or 
if,  perchance,  when  seeing  him  at  a  distance  he  should  fol- 
low him,  suddenly  rush  upon  his  victim  and  carry  his  inten- 
tion into  execution.  These  cases,  without  referring  to  others 
which  might  be  named,  are  sufficient  to  show  how  the  lan- 
guage employed  could  be  made  effective  and  have  full  oper- 
ation. 

This  interpretation  of  the  language  stated  is  also  sanc- 
tioned by  the  last  clause  of  the  section,  which  provides  that 
the  catting  off  or  disabling  of  any  limb  or  member  must  be 
done  **on  purpose."  If  the  offence  was  committed  within 
the  meaning  of  the  statute,  it  must  have  been  done  '^  on 
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purpose"  as  well  as  with  a  "  premeditated  design,"  There 
is  no  real  ground  for  claiming  that  there  was  premeditation 
and  a  purpose  existing  at  any  time  during  the  progress  of 
the  conflict  when  the  passions  of  both  parties  were  roused 
and  there  was  no  time  or  opportunity  for  reflection  or  de- 
liberation. Such  an  assumption  would  be  contrary  to  the 
natural  inferences  to  be  drawn  from  the  circumstances  and 
the  situation  of  the  parties  at  the  time,  and  looking  at  them 
it  cannot  be  fairly  claimed  that  the  prisoner  intended  to 
commit  the  offence  of  which  he  was  convicted. 

An  argument  is  made  by  the  learned  counsel  for  the 
prosecution,  to  the  effect  that  the  doctrine  of  instantaneous 
malice  under  the  old  law  of  murder  is  applicable,  and  that 
the  definition  of  premeditation,  as  applied  to  such  a  case, 
may  be  invoked.  I  cannot  concur  in  this  view.  In  cases 
of  homicide,  where  the  offence  is  committed  by  means  of 
weapons,  or  by  the  use  of  violence  sufficient  to  produce 
death,  such  a  rule  might  well  be  applied,  because  every  cir- 
cumstance tends  to  show  that  the  result  was  intended.  But 
this  differs  widely  from  a  case  of  simple  assault  and  battery 
where  there  was  a  hand  to  hand  fight,  without  any  weapon 
which  could  be  used  to  maim  or  disable,  and  every  intend- 
ment is  against  any  such  purpose. 

Another  answer  to  this  position  is,  that  the  statute*  of 
mayhem  in  England  as  well  as  in  this  State,  was  evidently 
intended  to  provide  for  cases  where  there  was  an  antecedent 
and  secret  purpose  to  commit  the  act,  and  not  for  casual 
and  sudden  affrays,  where  the  act  was  done  in  the  heat  of 
the  strife  and  with  no  direct  efvidence  of  any  such  intention. 

It  is  evident  that  the  offence  of  mayhem  was  not  made 
out,  and  that  the  judge  erred  in  refusing  the  request  made, 
in  that  portion  of  the  charge  referred  to.  Questions  are 
made  as  to  the  form  of  the  indictment  as  well  as  to  some 
other  rulings  on  the  trial ;  but  the  consideration  of  them  is 
not  required,  as  sufficient  already  appears  to  reverse  the 
judgment. 

Judgment  should  be  reversed  and  new  trial  granted. 

All  concur. 

Judgment  reversed. 
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NoTB. —  The  Penal  Code  changes  the  name  of  the  crime  discussed 
in  the  foregoing  opinion,  from  mahem  to  maiming,  and  defines  the 
crime  and  determines  the  punishment  as  follows  : 

"  §  206.  A  person  who  wilfully,  with  intent  to  commit  a  felony, 
or  to  injure,  disfigure  or  disable,  inflicts  upon  the  person  of  another 
an  injury  which, 

1.  Seriously  disfigures  his  person  by  any  mutilation  thereof  ;  or, 

2.  Destroys  or  disables  any  member  or  organ  of  his  body  ;  or, 

3.  Seriously  diminishes  his  physical  vigor  by  the  injury  of  any 
member  or  organ. 

Is  guilty  of  maiming,  and  is  punishable  by  imprisonment  for  not 
less  than  three,  nor  more  than  fifteen  years.  The  infliction  of  the 
injury  is  presumptive  evidence  of  the  intent. 

"§  207.  A  person  who,  with  design  to  disable  himself  from  per- 
forming a  legal  duty,  existing  or  anticipated,  inflicts  upon  himself 
an  injury,  whereby  he  is  so  disabled,  is  guilty  of  a  felony. 

"  §  208.  A  person  who  inflicts  upon  himself  an  injury,  such  as  if 
inflicted  upon  another  would  constitute  maiming,  with  the  intent  to 
avail  himself  of  such  injury,  in  order  to  excite  sympathy,  or  to  ob- 
tain alms,  or  any  charitable  relief,  is  guilty  of  a  felony. 

"§  209.  To  constitute  maiming,  it  is  immaterial  by  what  means 
or  instrument,  or  in  what  luanner  the  injury  was  inflicted. 

"  §  210.  Where  it  appears,  upon  a  trial  for  maiming  another  per- 
son, that  the  person  injured  has,  before  the  time  of  trial,  so  far  re- 
covered from  the  wound,  that  he  is  no  longer  by  it  disfigured  in 
personal  appearance,  or  disabled  in  any  member  or  organ  of  his 
body,  or  affected  in  physical  vigor,  no  conviction  for  maiming  can 
be  had  ;  but  the  defendant  may  be  convicted  of  assault  in  any  de- 
gree.**    Ed. 
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SUPREME  COURT. 

First  Department — New  York,  1876. 


Cunningham  v.  The  People. 

The  prisoner  was  indicted,  tried  and  convicted,  for  forgeiy  in  the  third  degree. 

On  the  trial  it  was  shown  that  the  prisoner  procared  to  be  engraved  in  the  citj 
of  New  York  blank  warrants,  purporting  to  be  drawn  bj  the  auditor  of 
public  accounts  of  the  State  of  Mississippi  upon  the  State  treasurer  of  that 
State,  with  a  seal.  The  prisoner  signed  and  filled  in  the  blanks  of  two  of 
the  warrants  and  shipped  them  with  a  book  of  the  blank  warrants,  with  the 
seal,  to  Jackson,  Mississippi,  where  the  authorities  of  that  State  obtained 
possession  of  the  package.  The  prisoner  was  arrested  in  New  York,  when 
he  admitted  his  connection  with  the  scheme.  There  was  no  impression  of 
the  seal  upon  the  warrant,  the  subject  of  the  indictment,  and  for  the  forg- 
ing of  which  he  was  convicted.  It  appeared  upon  the  trial,  that  the  war- 
rant was  invalid,  bj  the  law  of  the  State  of  Mississippi,  without  a  aeal,  and 
that  it  lacked  vitality  because  it  did  not  purport  to  be  registered.  The  Re- 
corder charged  the  jury  that  upon  the  indictment  the  prisoner  could  be  con- 
victed of  forgery. 

JSeld,  that  the  rule  established  in  this  State,  is,  that  if  the  instrument  be  invalid 
on  its  face,  it  cannot  be  the  subject  of  forgery,  because  it  has  no  legal  ten- 
dency to  effect  a  fraud.  A  statute  authorizing  an  instrument  not  known  to 
the  common  law,  and  so  prescribing  its  form  as  to  render  any  other  form 
null,  forg^ery  cannot  be  committed  by  making  a  false  statutory  one — not 
following  the  statute  —  even  though  it  is  so  like  the  genuine  as  to  deceive 
most  persons. 

Wm.  F.  Howe^  for  the  prisoner. 
B.  K.  PhelpSy  for  the  people. 

Brady,  J.  The  prisoner  was  tried  and  convicted  for  forg- 
ing warrants  purporting  to  be  drawn  by  the  auditor  of  pub- 
lic accounts  of  the  State  of  Mississippi  upon  the  State 
treasurer  of  that  State.  The  evidence  established  the  facts 
that  he  procured  them  to  be  engraved  and  printed,  and  a 
seal  also  to  be  made,  and  that  the  work  was  done  in  this 
city.  It  also  appears  that  he  filled  in  the  blanks  of  two  war- 
rants, and  shipped  or  sent  the  books  containing  all  the  war- 
rants signed  and  unsigned  together  with  the  seal,  to  Jackson, 
Mississippi,  where  the  package  fell  into  the  hands  of  the 
authorities.    It  also  appears  that  he  confessed  his  connec- 
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tioQ  with  the  scheme  upon  his  arrest,  but  there  is  no  proof 
other  than  the  transmission  of  the  drafts  or  warrants  to 
Jackson,  of  any  attempt  on  his  part  to  utter  them.  He  had 
not  filled  up  all  the  warrants,  because,  he  said,  he  had  not 
sufficient  data  to  do  so  satisfactorily.  There  was  no  impres- 
sion of  the  seal  upon  the  warrant  which  was  the  subject  of 
the  indictment,  and  for  the  forging  of  which  he  was  con- 
victed. It  appeared  upon  the  trial  that  the  warrant  was 
invalid,  by  the  law  of  the  State  of  Mississippi,  without  a 
seal.  It  would  also  seem  that  it  lacked  vitality  because  it 
did  not  purport  to  be  registered.  This  does  not  distinctly 
appear  however,  although  it  was  so  declared  by  the  recorder 
before  submitting  the  case  to  the  jury. 

The  chief  question  presented  on  this  appeal  is,  therefore, 
whether  the  instrument  was  one  which,  under  our  laws, 
could  be  the  subject  of  an  indictment  for  forgery.  The  rule 
established  by  the  adjudication  in  this  State,  and  after  a 
thorough  consideration  of  the  question,  is,  that  if  the  instru- 
ment be  invalid  on  its  face,  it  cannot  be  the  subject  of 
forgery,  because  it  has  no  legal  tendency  to  effect  a  fraud. 
{People  V.  Shally  9  Cow.,  778;  People  v.  Fitchy  1  Wend., 
198 ;  People  v.  Wilson^  6  Johns. ,  320 ;  People  v.  Stearns^ 
21  Wend.,  409 ;  People  v.  Harrison^  8  Barb.,  660.)  And,  as 
these  cases  show,  there  are  many  English  decisions  to  the 
same  effect.  Whether,  for  instance,  a  bond  or  other  instru- 
ment is  of  a  form  to  be  valid,  is  a  question  of  law ;  if,  there- 
fore, a  statute  authorizes  an  instrument  not  known  to  the 
common  law,  and  so  prescribes  its  form  as  to  render  any 
other  form  null,  forgery  cannot  be  committed  by  making  a 
false  statutory  one,  in  a  form  not  provided  by  statute,  even 
though  it  is  so  like  the  genuine  as  to  be  liable  to  deceive 
most  persons.  (2  Bishop  Cr.  Law,  §  638,  and  cases  cited.) 
Hence  the  decision  in  People  v.  Harrison^  that  an  indict- 
ment would  not  lie  for  forging  a  certificate  of  the  acknowl- 
edgment of  a  deed,  when  the  certificate  did  not  state  (and 
was  therefore  imperfect)  that  the  grantor  acknowledged  the 
execution  of  the  conveyance.  Legal  forgery  cannot  be  made 
out  by  imputing  a  possible,  or  even  actual,  ignorance  of  the 
law  fo  the  person  intended  to  be  defrauded.  However  dark 
may  be  the  moral  hue  of  a  transaction,  courts  of  justice  can 
only  act  upon  the  legal  crime,  upon  criminal  breaches  of 
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perfect  legal  obligations.  {Per  Co  wen,  J.,  in  People  v. 
Shally  supra.)  How  clear  soever  the  fraudulent  purpose, 
unless  the  writing  is  sufficient  to  accomplish  that  purpose,  it 
is  not  forgery,  since,  with  a  single,  exception,  actions  only, 
and  not  evil  intentions,  are  punishable  by  the  English  law. 
(Hammond  Digest,  Forgery,  ch.  1,  §  pL  102.)  The  invalid- 
ity of  the  warrant  upon  its  face,  on  which  the  case  for  the 
prosecution  rested,  judged  by  the  principles  statM,  render 
it  improper  to  convict  the  prisoner.  The  evidence  on  the 
subject  of  the  locality  in  which  the  warrants  were  to  be  ut- 
tered if  there  be  any  evidence  relating  thereto,  shows  that 
they  were  to  be  circulated  in  the  State  of  Mississippi,  be- 
cause they  were  all  sent  there  ;  and  if  the  general  public  of 
this  country  are  not  chargeable  with  knowledge  of  the  law 
of  each  State,  it  is  at  least  incumbent  upon  them,  where  the 
obligations  of  a  State  are  in  the  market  for  barter,  to  exam- 
ine them,  and  every  prudent  man  would  examine  them, 
nay,  investigate  their  origin  and  issue,  to  ascertain  whether 
they  were  genuine  and  authorized  by  law.  If,  however,  the 
rule,  that  the  knowledge  of  the  law  of  each  State  must  be 
restricted  to  its  residents,  as  suggested  in  this  case,  it  can- 
not be  applied  until  a  criminal  attempt  upon  the  citizen  of 
another  State  is  shown  to  have  been  made,  and  under  such 
circumstances  that  he  could  not  shield  or  excuse  himself 
from  the  consequences  of  his  presumed  knowledge  of  the 
law.  This  case  presents  no  feature  of  that  kind.  There 
was,  as  suggested,  no  attempt  to  use  the  warrants  in  thts 
State.  The  inference  to  be  drawn  from  the  modus  operandi 
of  the  prisoner  and  associates  is,  that  they  selected  the  State 
of  Mississippi  for  the  circulation  of  the  warrants,  as  the 
most  likely  territory  for  the  success  of  the  enterprise.  The 
duty  of  reversing  the  judgment  rendered  in  this  case  seems 
to  be  imperative,  for  the  reasons  assigned. 

Daniels,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered. 
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COURT  OP  APPEALS. 

New  York,  1876. 


Murphy  v.  The  People. 

The  prisoner  was  tried  and  convicted,  in  the  Oyer  and  Terminer,  held  in  Bock- 
land  county,  of  the  crime  of  murder  in  the'  first  degree,  in  killing  Matilda 
Hugus. 

On  the  trial  the  witness  Gamble,  who  was  in  the  room  when  the  shot  was  fired 
by  the  accused,  which  killed  the  deceased,  testified  on  the  part  of  the  peo- 
ple that  he  was  the  defendant  in  three  suits  brought  against  him  by  the  ac- 
cused and  his  brother ;  that  he  had  been  several  times  to  attend  the  trial  of 
them,  and  that  each  time  Mrs.  Hugus,  the  deceased,  had  accompanied  him  ; 
and  that  he  knew  what  the  suits  were  for.  The  district  attorney  then  asked 
Gamble,  "  Tell  the  jury  what  they  were  for  V  An  obection  was  taken, 
by  the  counsel  for  the  prisoner,  and  overruled  by  the  court.  The  witness 
then  stated  that  the  suits  were  brought  to  set  aside  deeds  from  his  wife,  the 
sister  of  the  accused,  to  him.  The  wife  of  the  witness  was  dead,  and  it 
was  shown  that  the  suits  were  set  down  for  trial  on  the  Monday  after  the 
murder. 

EM,  that  it  was  clearly  competent  for  the  people  to  show  that. a  litigation 
was  pending  between  the  prisoner  and  Gamble,  and  also  the  nature  of  the 
litigation,  as  bearing  upon  the  existence  of  a  motive  on  the  part  of  the  pris- 
oner to  commit  the  murder.  It  was  left  uucertain  whether  the  design  of 
the  guilty  party  was  to  kill  the  deceased  or  Gamble.  Both  were  in  a  posi- 
tion to  be  reached  by  the  discharge  of  the  gun  or  pistol,  although  it  proved 
fatal  only  to  Mrs.  Hugus.  The  strength  of  the  motive  might  depend  upon 
the  nature  of  the  controversy  and  the  extent  of  the  pecuniary  interests 
involved. 

The  objection  is  now  taken  that  parol  evidence  cannot  be  given  of  the  object  of 
the  suits,  and  that  the  pleadings  were  the  best  evidence  of  the  issues  in  the 
actiona 

Edd,  that  as  no  objection  of  this  kind  was  taken  on  the  trial,  it  is  not  now 
available. 

On  the  trial  Pinkerton,  a  witness,  was  examined  and  in  answer  to  the  question 
as  to  what  the  measurements  taken  by  him  were,  answered  *'  I  measured 
from  the  outside  of  the  flower  bed  where  the  man  stood,''  and  then  upon 
objection  being  made,  said,  "  from  where  the  footprints  were  up  to  the  win- 
dow, where  the  shot  went  in,  was  five  feet  three  and-a-half  inches,  inside 
two  feet  eleven  inches.  I  had  a  man  sit  in  a  chair,  and  measured  from  the 
floor  to  the  top  of  his  head."  Prisouer's  counsel  moved  that  the  first  part 
of  the  answer  be  stricken  out,  on  the  g^und  that  there  was  no  proof^that 
the  witness  knew  where  the  man  stood,  and  that  the  last  sentence  oi  the 
answer  be  stricken  out  on  the  ground  that  the  testimony  was  irrelevant. 
The  motion  was  denied  and  an  exception  taken. 

Edd,  that  the  denial  of  the  motion  was  not  error.    The  first  part  of  the  answer 
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assumed  that  the  man  by  whom  the  footprints  were  made,  stood  at  that 
place,  but  on  objection  being  made  the  witness  changed  the  form  of  the 
answer.  The  measurement  of  two  feet  and  eleven  inches,  was  the  distance 
from  the  floor  to  the  window,  and  had  no  reference  to  the  measurement  in 
question. 

A  witness  who  was  sworn  on  the  part  .of  the  people,  testified  in  relation  to  the 
conversation  between  the  prisoner  and  Pinkerton,  at  the  sheriffs  office,  un- 
der objection. 

HM^  that  the  general  rule  applicable  as  well  in  criminal  as  civil  cases  is,  that 
the  declaration  of  a  party,  in  respect  to  the  subject-matter  under  investiga- 
tion, whenever  made,  are  admissible  against  him.  This  is  qualified  by  the 
exception  to  the  rule  that,  whenever  the  declarations  of  a  person  charged 
with  crime  are  not  voluntary  within  the  legal  meaning  of  that  term,  they 
are  not  competent  and  cannot  be  admitted  in  evidence.  In  this  case  it  ap- 
peared that  the  declarations  of  the  prisoner  narrated  were  reduced  to  writing 
at  the  expressed  desire  of  the  accused,  therefore  there  is  no  ground  for  the 
suggestion  that  the  statement  was  not  voluntary. 

It  was  shown  by  the  people,  that  on  the  evening  of  the  murder  and  after  it  was 
committed,  a  mask  was  found  under  the  window  where  the  shot  was  fired, 
and  during  the  conversation  with  Pinkerton,  before  alluded  to,  the  prisoner 
was  asked  by  one  Schute  ''  where  did  that  mask  come  fromf '  He  answer- 
ed, "the  children  got  that  from  the  ragamuffins," and  immediately  added, 
as  if  recollecting  himself  (so  the  witness  stated),  ''that  mask  had  a  black 
nose,  and  was  torn  down  the  face."  The  counsel  for  the  prisoner  moved  to 
strike  out  the  testimony  as  to  the  mask,  on  the  ground  that  the  mask  had 
not  been  connected  with  the  prisoner.     The  motion  was  denied. 

Held,  that  the  decision  on  the  motion  was  correct.  The  fact  that  a  mask  had 
been  found  had  not  been  communicated  to  the  prisoner  when  the  conversa- 
tion occurred.  His  reply  to  the  question  indicated  that  he  had  knowledge 
that  a  mask  was  in  some  way  connected  with  the  transaction.  It  was  proper 
to  be  shown  as  tending  to  connect  the  prisoner  with  the  mask  found  on  the 
night  of  the  murder. 

Henry  Daily ^  Jr.^  and  James  Emmetiy  for  the  prisoner. 
Seth  B,  Cole^  district  attorney,  for  the  people. 

Andrews,  J.  The  plaintiff  in  error  was  convicted  at  the 
Court  of  Oyer  and  Terminer,  held  in  Rockland  county,  in 
October,  1874,  of  the  murder  of  one  Matilda  Hugus.  The 
murder  was  committed  on  the  evening  of  April  19,  1874,  by 
means  of  a  gun  or  pistol  shot,  fired,  as  the  evidence  tended 
to  show,  by  some  person  standing  outside  of  a  house  in  the 
to\^  of  Clarkstown  in  Rockland  county,  in  which  the  de- 
ceased and  one  Robert  J.  Gamble,  a  brother-in-law  of  the 
prisoner  resided,  and  near  a  window  of  a  room  in  which 
they  were  sitting  when  the  shot  was  fired.    The  contents  of 
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the  gun  or  pistol  passed  through  a  pane  of  glass  in  the 
direction  of  the  deceased  and  Gramble.  Two  of  the  shot 
with  which  the  weapon  was  loaded  penetrated  the  brain  of 
the  deceased  and  caused  her  death  in  a  short  time  there- 
after, and  several  lodged  in  and  about  the  face  and  head  of 
Gramble,  causing  severe  hemorrhage,  but  no  permanent 
injury.  The  room  was  not  large.  The  deceased  sat  nearest 
the  window,  and  in  the  wall  opposite  the  window,  and  in  a 
line  with  the  places  occupied  by  the  deceased  and  Gramble, 
shot  were  found,  and  also  the  mark  of  a  slug  which  passed 
through  the  plastering  and  fell  between  the  studs  of  the 
partition  wall.  There  was  a  servant  girl  sitting  at  the  time 
in  another  part  of  the  room,  who  was  uninjured.  The  mur- 
der was  committed  about  eight  o  'clock  on  Sunday  evening. 
The  prisoner  resided  in  Jersey  City,  about  thirty  miles  dis- 
tant. He  was  arrested  with  his  brother,  Thomas  Murphy, 
at  Jersey  City,  on  the  next  day,  and  on  Tuesday  morning 
was  taken  to  the  city  of  New  York  by  one  Pinkerton,  a 
detective,  and  was  there  rearrested  on  a  warrant  issued  by  a 
magistrate  of  Rockland  county,  and  taken  by  Pinkerton  to 
that  county  and  lodged  in  jail.  The  same  evening  he  was 
brought  into  the  sheriflTs  office,  which  was  in  the  same  build- 
ing with  the  jail,  and  in  the  presence  of  Pinkerton  and 
several  other  persons  made  a  statement,  which  Pinkerton 
reduced  to  writing,  but  which  was  not  signed  by  the  pris- 
oner, giving  an  account  of  the  place  where  he  was,  what  he 
did,  and  the  persons  he  saw  on  the  day  of  the  murder. 
There  were  several  exceptions  taken  on  the  trial  to  the 
admission  of  evidence,  which  are  relied  upon  for  a 
reversal  of  the  conviction.  No  exception  was  taken  to  the 
charge. 

The  exceptions  will  be  noticed  in  the  order  in  which  they 
are  presented  by  the  prisoner's  counsel. 

Gramble  was  produced  as  a  witness  for  the  people,  and 
testified,  among  other  things,  that  he  was  the  defendant  in 
three  suits  commenced  in  1868,  brought  by  the  Murphys 
against  him,  and  others,  which  were  then  pending,  and  that 
he  bad  been  several  times  to  attend  to  the  trial  of  them,  and 
that  Mrs.  Hugus,  the  deceased,  had  accompanied  him,  and 
that  he  knew  what  the  suits  were  for.  The  district  attorney 
then  proceeded:  "Tell  the  jury  what  they  were  for."    The 
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prisoner's  counsel  objected  to  the  question,  and  the  court 
overruled  the  objection  and  allowed  the  witness  to  answer. 
The  witness  then  stated  that  the  suits  were  brought  to  set 
aside  deeds  from  his  wife,  the  sister  of  the  plaintiff,  to  him. 
The  wife  of  the  witness  was  then  dead,  and  it  appeared 
that  the  suits  were  set  down  for  trial  on  the  Monday  after 
the  murder.  It  was  clearly  competent  for  the  people  to 
show  that  a  litigation  was  pending  between  the  prisoner  and 
Oamble,  and  also  the  nature  of  the  litigation,  as  bearing 
upon  the  existence  of  a  motive  on  the  part  of  the  prisoner 
to  commit  the  murder. 

The  case  made  against  the  prisoner  rested  upon  circum- 
stantial evidence,  and  it  was  an  important  element  in  the 
case  to  show  that  circumstances  existed  which  might  operate 
upon  him  as  a  motive  for  the  commission  of  the  crime.  It 
was  left  uncertain  whether  the  design  of  the  guilty  party 
was  to  kill  the  deceased  or  Gamble.  Both  were  in  a  posi- 
tion to  be  reached  by  the  discharge  of  the  gun  or  pistol, 
although  it  proved  fatal  only  to  Mrs.  Hugus.  It  is  always 
competent  on  a  trial  of  this  character  to  show  the  relations 
between  the  prisoner  and  the  person  against  whom  the  mur- 
derous act  was  directed.  The  jury  may  have  believed  that 
it  was  committed  in  this  case  either  from  resentment  against 
Gamble,  or  for  the  purpose  of  preventing  the  deceased  from 
appearing  as  a  witness  in  the  pending  litigation.  The 
strength  of  the  motive  might  depend  upon  the  nature  of  the 
controversy  and  the  extent  of  the  pecuniary  interests 
involved  in  it,  and  it  was,  for  this  reason,  proper  to  show 
the  character  as  well  as  the  existence  of  the  litigation.  The 
jury  were  entitled  to  the  fact  proved  to  aid  them  in  deter- 
mining whether  the  prisoner  had  any  motive  for  the  com* 
mission  of  the  crime,  for  it  was  for  them  to  determine  what 
weight  should  be  given  to  it  in  the  final  determination  of 
the  case.  The  only  objection  which  could  be  taken  to  the 
proof  was  to  the  form,  and  not  to  the  substance,  and  it  is 
now  claimed  that  parol  evidence  could  not  be  given  of  the 
object  of  the  suits,  and  that  the  pleadings  were  the  best 
evidence  of  the  issues  in  the  actions,  and  should  have  been 
produced.  But  no  objection  of  this  kind  was  taken.  The 
objection  was  general,  and  no  ground  of  objection  was  spe- 
cified.   If  objection  had  been  taken  to  the  mode  of  proving 
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the  facts,  other  proof  might  have  been  given,  and  the  ob- 
jection have  been  obviated.  In  the  absence  of  an  objection 
of  this  kind,  it  must  be  assumed  that  the  question  intended 
to  be  raised  by  the  objection  made  was  as  to  the  competency 
of  proof  of  the  fact  to  which  the  question  related,  and  not 
to  the  mode  of  proving  it. 

We  should  be  disinclined  to  overlook  a  substantial  error 
in  the  admission  of  testimony  in  a  capital  case,  although, 
the  objection  was  not  technically  correct,  but  it  can  hardly 
be  supposed  that  if  the  fact  sworn  to  was  untrue,  or  the 
real  fact  aj9  to  the  character  of  the  litigation,  if  disclosed, 
would  have  been  more  favorable  to  the  prisoner,  it  would 
not  have  been  shown  by  the  defendant.  The  authorities  on 
the  general  proposition  that  the  objection  now  taken  should 
have  been  specifically  made  on  the  trial,  in  order  to  be  avail- 
able on  error,  are  decisive.  ( Willard  v.  Warren^  17  Wend. , 
257 ;  Cowperthwaite  v.  Sheffield^  3  N.  Y.,  243 ;  Mdbbett  v. 
White^  12  id.,  442;  Walsh  v.  Washington  Ins.  Co.^  32  id., 
440 ;  Atkins  v.  Elwell^  46  id.,  763 ;  Height  v.  The  People^ 
60  id.,  392.) 

The  witness,  Pinkerton,  testified  that  he  had  examined 
the  premises  where  the  deceased  was  killed,  on  the  morning 
of  the  day  when  he  was  sworn  as  a  witness,  and  made  cer- 
tain measurements.  The  imprint  of  a  footstep  was  found 
on  the  night  of  the  murder  on  a  flower  bed  near  and  under 
the  window  through  which  the  shot  was  fired,  and  evidence 
was  given  that  it  corresponded  in  size  with  a  boot  found  in 
the  prisoner's  house  on  the  following  day.  The  witness,  in 
reply  to  a  question  as  to  what  the  measurements  taken  by 
him  were,  commenced  his  answer  by  stating:  ''I  measured 
from  the  outside  of  the  flower  bed  where  the  man  stood," 
and  then  an  objection  being  made  said,  ''from  where  the 
footprints  were  up  to  the  window,  where  the  shot  went  in, 
was  five  feet  three  and  a-half  inches,  inside  two  feet  eleven 
inches.  I  had  a  man  sit  in  a  chair,  and  measured  from  the 
floor  to  the  top  of  his  head."  The  prisoner's  counsel  then 
made  a  motion  that  the  first  part  of  the  answer  be  stricken 
out,  on  the  ground  that  there  was  no  proof  that  the  witness 
knew  where  the  man  stood,  and  that  the  last  sentence  be 
stricken  out  on  the  ground  that  the  testimony  was  irrele- 
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vant.  The  motion  was  denied,  and  the  prisoner's  counsel 
excepted.     The  exception  was  not  well  taken. 

The  part  of  the  answer  which  assumed  that  the  man  by 
whom  the  footprint  was  made  stood  at  that  place,  if  objec- 
tionable, was  at  once  corrected  by  the  witness  on  objection 
being  made  by  his  changing  the  form  of  the  answer,  and 
giving  the  measurement  from  the  place  where  the  footprints 
were,  without  reference  to  the  fact  whether  the  person  by 
whom  they  were  made  stood  at  that  point.  The  measure- 
ment made,  with  reference  to  a  man  sitting  in  a  chair  placed 
where  the  deceased  or  Gamble  was  supposed  to  have  been, 
was  not  given  by  the  witness,  and  the  fact  that  he  made 
such  a  measurement,  which  was  the  only  fact  to  which  he 
testified,  was  of  no  possible  consequence.  The  measure- 
ment of  two  feet  and  eleven  inches,  as  is  evident  from  the 
testimony  of  the  witness  Krender,  who  assisted  in  making 
it,  was  the  distance  from  the  floor  to  the  window,  and  had 
no  reference  to  the  measurement  in  question.  The  judge 
was,  under  these  circumstances,  justified  in  denying  the 
prisoner's  motion. 

A  witness  who  was  present  at  the  conversation  between 
the  prisoner  and  Pinkerton  in  the  sheriflPs  office  after  the 
arrest,  was  allowed,  under  objection  taken  by  the  prisoner's 
counsel,  to  state  the  conversation.  It  is  claimed  that  the 
statement  there  made  by  the  prisoner  could  not  be  given  in 
evidence. 

The  general  rule  applicable  as  well  in  criminal  as  civil 
cases  is,  that  the  declarations  of  a  party,  in  respect  to  the 
subject-matter  under  investigation,  whenever  made,  are  ad- 
missible in  evidence  against  him.  If,  however,  it  appears 
that  the  declarations  made  by  a  person  charged  with  crime 
were  not  voluntary  in  the  legal  meaning  of  that  term,  they 
were  incompetent  and  cannot  be  admitted.  The  circum- 
stances under  which  the  declarations  in  question  were  made, 
were  shown  by  the  prosecution  before  they  were  offered  in 
evidence.  These  circumstances,  as  narrated  by  the  witnesses 
for  the  people,  were,  in  some  respects,  controverted  by  the 
testimony  of  the  prisoner  when  he  was  subsequently  sworn, 
but  the  admissibility  of  the  evidence  of  the  declarations,  is 
to  be  determined  by  the  facts  appearing  when  it  was  offered. 
It  then  appeared  that  the  prisoner,  when  brought  to  the 
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sheriff's  office,  was  asked  by  Pinkerton  if  he  desired  to 
make  any  statement  of  his  '*  whereabouts  on  Sunday  and 
Saturday,"  and  was  informed  by  Pinkerton  that  if  he  de- 
sired to  do  so,  he  would  reduce  the  statement  to  writing  for 
him,  and  the  prisoner  replied  that  he  did,  and  he  then 
proceeded,  without  any  request  beinL?  made  at  any  time 
that  he  should  do  so,  to  make  the  narration  which  was  given 
in  evidence.  Upon  this  proof  there  is  no  ground  for  the 
Biigg^stion  that  the  statement  was  not  voluntary.  It  was 
not  made  under  the  influence  of  threats  or  promises,  or 
upon  his  examination  on  a  judicial  investigation  touching 
the  cause  of  the  death  of  Mr.  Hugus,  or  the  prisoner's  con- 
nection with  it.  No  authority  has  been  referred  to  which 
holds  that  a  statement  made  under  these  circumstances  is 
inadmissible.  The  prisoner  was  at  the  time  under  arrest 
upon  the  charge  of  having  committed  the  murder,  and  the 
statement  was  made  to  the  officer  in  whose  actual  custody 
be  had  been  up  to  the  time  that  he  was  brought  to  the  jail. 
But  a  statement  made  by  a  prisoner  is  not  involuntary  be- 
cause made  after  his  arrest,  to  the  officer  who  arrested  him, 
and  although  made  while  in  his  actual  custody.  {People  v. 
Rogers,  18  N.  Y.,  9 ;  People  v.  Wentz,  37  N.  Y.,  303.)  The 
rule  in  respect  to  the  admissibility  of  confessions  or  dec- 
larations made  by  a  prisoner,  and  under  what  circumstances 
they  will  be  excluded  as  involuntary,  was  considered  by 
this  court  in  the  cases  of  HendricJcson  v.  The  People  (10 
N.  Y.,  13);  The  People  v.  McMahon  (15  id.,  384);  and 
TeachotU  v.  People  (41  id.,  9).  It  is  sufficient  to  say  that 
they  do  not  sustain  the  objection  which  is  here  made,  or 
conflict  with  the  decisions  in  TTie  People  v.  Rogers  and 
Ths  People  v.  Wentz.  The  principle  that  proof  of  confes- 
sions is  to  be  carefully  scrutinized,  is  to  be  applied  by  the 
jury,  and  they  are  to  determine  the  weight  to  be  given  them, 
taking  into  consideration  the  circumstances  under  which 
they  were  made.  We  are  of  opinion  that  the  statement 
made  by  the  prisoner  to  Pinkerton  was  properly  admitted. 
After  the  murder,  and  on  the  same  evening,  a  mask  was 
found  under  the  window  where  the  shot  was  fired.  During  the 
conversation  of  the  prisoner  with  Pinkerton,  before  alluded 
to,  the  prisoner  was  asked  by  one  Schute,  "  where  did  that 
mask  come  from  V^  He  answered,  ''  the  children  got  that  from 
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the  ragamuffins,"  and  immediately  added,  as  if  recollecting 
himself  (so  the  witness  stated),  'Hhat  mask  had  a  black 
nose,  and  was  torn  down  the  face."  The  prisoner's  counsel 
then  moved  that  the  testimony  as  to  the  mask  be  stricken 
out  ^'as  not  having  been  connected  with  the  prisoner,"  and 
the  motion  was  denied.  The  fact  that  a  mask  had  been 
found  had  not  been  communicated  to  the  prisoner  when  the 
conversation  occurred.  His  reply  to  the  question  of  Schute 
indicated  that  he  had  knowledge  that  a  mask  was  in  some 
way  connected  with  the  transaction.  This  conversation  was 
proper  to  be  shown  as  tending  to  connect  the  prisoner  with 
the  mask  found  on  the  night  of  the  murder. 

We  have  noticed  all  the  exceptions  urged  upon  our  atten- 
tion by  the  counsel  for  the  prisoner,  and  we  find  no  error  of 
law  in  the  rulings  upon  the  trial.     . 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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First  Department— New  York,  1876. 


Harris  v.  The  People. 

The  accused  was  convicted  of  perjury,  in  the  Court  of  General  Sessions  of  Kew 
York,  and  sentenced  to  ten  years  imprisonment  in  the  State  prison.  The 
perjury  alleged  in  the  indictment  was  committed  hefore  George  H.  Sheldon, 
fire  marshal  of  the  city  of  New  York.  The  accused  swore,  on  his  examina- 
tion before  said  marshal  that,  at  the  time  of  the  fire,  he  was  not  in  the  city 
of  New  York,  but  was  in  the  city  of  Troy.  The  accused  also  swore,  on  this 
examination,  that  at  the  time  of  the  fire,  there  was  in  the  building  in  which 
the  fire  occurred,  a  stock  belonging  to  him  and  his  copartner,  consisting  of 
65,000  cigars,  185,000  cigarettes,  400  pounds  of  Havana  tobacco,  of  the  value 
of  one  dollar  and  fifty  cents  per  pound,  645  pounds  of  Virginia  tobacco,  of 
the  value  of  sixty -five  cents  per  pound  ;  and  that  he  and  his  partner  sus- 
tained a  loss  by  the  fire,  of  between  five  and  six  thousand  dollars. 

The  indictment  contained  two  counts.  The  first,  alleging  perjury  In  the  pris- 
oner's testimony  before  the  fire  marshal,  the  second,  alleging  perjury  in 
swearing  to  an  affidavit  before  the  same  officer,  containing  in  sabstance 
the  same  allegations. 

The  accused  was  convicted  upon  the  second  count. 
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It  was  objected  to  on  the  trial  that  the  law  authorizing  the  fire  marshal  to  ad- 
minister oaths  had  been  repealed,  therefore  no  testimony  in  support  of  the 
allegatioos  in  the  indictment  should  be  received. 

Eel&t  that  the  objection  was  not  tenable.  The  act  of  1868,  created  the  office  of 
fire  marshal,  gave  him  power,  in  certain  cases,  to  administer  oaths,  and 
enacted  that  false  swearing  before  him,  should  be  deemed  perjury,  and  pun- 
ishable as  such.  The  acts  of  1870,  and  1871,  and  the  city  charter  of  1878, 
did  not  take  from  the  fire  marshal  the  power  conferred  upon  him  by  the  act 
of  1868.  It  is  very  clear,  therefore,  that,  for  any  false  swearing  as  to  any 
matter  legitimately  within  the  sphere  of  the  ma^hal's  powers,  an  indict- 
ment may  be  had,  and  a  conviction  secured  on  competent  evidence. 

EM,  that  when  the  oath  is  set  out  "  in  substance  and  to  the  effect  following  " 
a  literal  copy  is  not  required.  It  is  not  necessary  to  set  forth  the  affidavit, 
etc.,  on  which  perjury  is  assigned  verbatim. 

iTa  Shafer^  for  the  prisoner. 
Benjamin  K.  PhelpSy  for  the  people. 

Brady,  J.:  The  plaintiff  in  error  was  convicted  of  per- 
'jnry,  at  the  December  term  of  the  General  Sessions,  1873, 
and  sentenced  to  ten  years  imprisonment  in  the  State  prison. 
The  perjury  alleged  in  the  indictment,  was  committed  on  the 
13th  day  of  September,  1873,  before  George  H.  Sheldon,  fire 
marshal  of  the  city  of  New  York,  who  was  investigating  the 
cause,  origin  and  circumstances  of  a  fire  which  occurred  on 
the  6th  of  September,  1873,  at  No.  10  Hester  street,  in  a 
building  occupied  by  the  plaintiff  in  error  and  his  copart- 
ner, as  a  tobacco  manufactory.  This  investigation  was  en- 
tered upon  by  the  fire  marshal,  in  pursuance  of  the  duty 
and  authority  imposed  upon  him  by  chapter  663,  of  the 
Laws  of  1868,  and  the  several  acts  supplementary  thereto. 
The  plaintiff  in  error  swore,  on  this  examination,  that,  at  the 
time  of  the  fire,  he  was  not  in  the  city  of  New  York,  but 
was  in  the  city  of  Troy.  He  also  swore,  that,  at  the  time  of 
the  fire,  there  was  in  the  building  in  which  the  fire  occurred, 
a  stock  belonging  to  him  and  his  copartner,  consisting  of 
66,000  cigars,  186,000  cigarettes,  400  pounds  of  Havana 
tobacco,  of  the  value  of  one  dollar  and  fifty  cents  per  pound, 
646  pounds  of  Virginia  tobacco,  of  the  value  of  sixty-five 
cents  per  pound ;  and  that  he  and  his  partner  sustained  a 
loss  by  the  fire,  of  between  five  and  six  thousand  dollars. 

The  indictment  contains  two  counts,  one  alleging  per- 
jury in  the  oral  testimony  given  before  the  fire  marshal,  and 
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the  other  alleging  perjury  in  swearing  to  an  affidavit  before 
the  same  officer,  containing  in  substance  the  same  allega- 
tions. The  plaintiff  in  error  was  convicted  upon  the  second 
count  of  the  indictment.  On  the  trial,  evidence  was  given 
in  relation  to  the  merchandise  upon  the  premises,  on  behalf 
of  the  people.  It  is  claimed  by  the  people  that  the  evidence 
shows  that  the  fire  was  designed,  and  for  the  purpose  of 
making  a  false  claim  against  the  insurance  company, 
although  that  is  not  important  in  regard  to  the  accusation 
of  which  the  plaintiff  in  error  was  convicted.  The  first  ob- 
jection taken  on  the  trial,  was  to  any  testimony  being  given 
in  support  of  the  indictment,  on  the  ground  that  the  act  of 
May  4th,  1868  (Laws  1868,  chap.  563,  p.  1168,  vol.  2),  creat- 
ing the  office  of  metropolitan  fire  marshal,  giving  him  power 
to  administer  oaths,  and  condemning  false  swearing  in  any 
proceeding  before  him,  had  been  repealed.  This  objection 
is  not  tenable. 

1.  The  act  of  May  4,  1868  (2  Rev.  Stat.  [5th  ed.],  990),  has 
not  been  repealed.  The  Revised  Statutes  gave  to  the  chief 
of  police  authority  to  investigate  the  origin  of  fires.  {Supra.) 
The  act  of  May  4,  1868,  created  the  office  of  metropolitan 
fire  marshal,  and  made  it  his  duty  (sec.  2)  to  ^'examine 
into  the  cause,  circumstances  and  origin  of  fires  (occurring 
in  those  portions  of  the  metropolitan  police  district  in 
which  regular  patrolmen  of  metropolitan  police  are  author- 
ized and  appointed),  by  which  any  building,  vessels,  vehi- 
cles, or  valuable  personal  property  shall  be  accidentally  or 
unlawfully  burned,  destroyed,  lost  or  damaged,  wholly  or 
partially  ;  and  to  especially  inquire  and  examine  whether 
the  fire  was  tbe  result  of  carelessness  or  the  act  of  an  incen- 
diary. The  metropolitan  fire  marshal  shall  take  the  testi- 
mony on  oath,  of  all  persons  supposed  to  be  cognizant  of 
any  facts,  or  to  have  means  of  knowledge  in  relation  to  the 
matters  herein  required  to  be  examined  and  inquired  into, 
and  cause  the  same  to  be  reduced  to  writing,"  etc.  The 
third  section  of  the  act  gives  him  '^ power  to  issue  a  notice, 
in  the  nature  o|  a  subpoena  *  *  *  to  compel  the  attend- 
ance of  any  person  as  a  witness  before  him,  to  testify  in  re- 
lation to  any  matter  which  is,  by  the  provisions  of  this 
act,  subject  of  inquiry  and  investigation  by  the  said  mar- 
shal ;"  'Ho  administer  and  verify  oaths  and  affirmations  to 
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persons  appearing  as  witnesses  before  him  ;  and  false  swear- 
ing, in  any  matter  or  proceeding  aforesaid,  shall  be  deemed 
perjury,  and  shall  be  punishable  as  such." 

This  act  was  followed  by  the  act  of  April  26,  1870  (chap. 
383),  which  was  amendatory  of  an  act  passed  in  the  same 
year  (chap.  137,  §  44),  and  is  as  follows:  "Section  44. 
•  *  *  The  board  of  police  shall  have  power  to  appoint  a 
fire  marshal,  chief  clerk,  and  assistant  clerk,  who  shall  hold 
office  during  the  pleasure  of  the  board,  and  such  board, 
marshal,  and  clerks,  shall  have  the  like  powers,  and  perform 
the  like  duties,  as  those  provided  by  chapter  663,  of  the  Laws 
of  1868,  so  far  as  they  are  applicable  to  the  city  of  New 
York ;  and  the  compensation  of  such  marshal  and  clerk  shall 
be  the  same  as  now  fixed  in  and  by  said  acts."    (Section  21.) 

The  chapter  of  1873  (Laws  1873,  p.  604),  gave  the  appoint- 
ment of  the  fire  marshal  to  the  fire  commissioners,  but  con- 
ferred upon  the  marshal  (sec.  76)  all  the  powers  and 
imposed  upon  him  all  the  duties,  given  and  imposed  by  the 
previous  statutes  relating  to  that  office. 

The  act  of  1871  (Laws,  p.  1277,  chap.  684),  did  not,  in  any 
way,  limit  the  powers  and  duties  of  the  marshal.  By  sec- 
tion 4,  it  invested  him  with  the  same  powers  conferred  by 
the  act  of  1868  {supTa\  and  also  the  same  powers  conferred 
upon  the  superintendent  of  police  of  the  city  of  New  York,  by 
the  Revised  Statutes.  The  marshal,  by  these  acts,  was  au- 
thorized to  examine  into  the  cause,  circumstances  and  origin 
of  fires,  by  which  any  building,  vessels,  vehicles,  or  any  val- 
uable personal  property  should  be  accidently  or  purposely 
destroyed,  lost  or  damaged,  wholly  or  partially;  and  espe- 
cially to  take  the  testimony  on  oath  of  all  persons  supposed 
to  be  cognizant  of  any  facts,  or  to  have  means  of  knowledge 
in  relation  to  the  matters  therein  required  to  be  examined 
and  inquired  into;  also  to  compel  the  attendance  of  wit- 
nesseS)  and  to  administer  oaths  and  affirmations  to  persons 
appearing  as  witnesses  before  him.  It  is  very  clear,  there- 
fore, that,  for  any  false  swearing  as  to  any  matter  legiti- 
mately within  the  sphere  of  the  marshal's  ppwers,  an  indict- 
ment may  be  had,  and  a  conviction  secured  on  competent 
evidence.  The  further  objection,  that  there  was  no  legal 
proof  that  the  witness,  Mr.  Sheldon  the  fire  marshal,  was 
the  officer  referred  to  in  the  indictment,  is  equally  unavail- 
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able.  He  testified,  without  objection,  that  he  was  then,  and 
had  been  fire  marshal  from  the  twenty-first  of  May  preced- 
ing his  examination ;  and  on  cross-examination  stated  by 
whom  appointed,  and  the  manner  of  his  appointment.  The 
indictment,  as  already  suggested,  was  predicated  of  the  oral 
testimony  of  the  plaintiff  in  error,  and  his  affidavit  signed 
by  him  and  sworn  to  before  the  fire  marshal.  Two  counts 
were  employed  to  develop  both  phases  of  the  offence.  It  is, 
perhaps,  unnecessary  to  cite  authorities  to  show  this  to  be 
an  authorized  mode  of  pleading.  It  may  be  said,  however, 
that  though  a  defendant  cannot  be  charged  with  different 
felonies  in  different  counts,  yet  he  may  be  charged  with  the 
same  felony^  in  different  ways,  in  several  counts,  to  meet 
the  facts  of  the  case  (Barbour's  Cr.  Pr.,  340,  and  cases  cited.) 
The  case  herein  was  precisely  the  same,  but  charged  in  dif- 
ferent ways.  The  plaintiff  in  error  was  charged  with  hav- 
ing sworn  falsely  in  his  aflSdavit,  of  and  concerning  several 
necessary  and  material  matters  contained  therein,  ''in  sub- 
stance and  effect  following,  that  is  to  say,"  etc.  One  of  the 
matters  stated,  as  alleged,  was  that  there  were  on  the  prem- 
ises 60,000  cigars ;  whereas,  by  the  afiidavit,  when  it  was 
produced,  the  statement  made  was,  that  there  were  65,000 
cigars ;  and  in  this  respect  there  was  a  variance  between  the 
proof  and  the  charge.  The  plaintiff  in  error  urges  this  as  a 
fatal  error ;  but  he  is  mistaken.  When  the  oath  is  set  out 
*'in  substance  and  to  the  effect  following,"  a  literal  copy  is 
not  required.  It  is  not  necessary  to  set  forth  the  affidavit, 
etc.,  on  which  perjury  is  assigned  verbatim.  {The  People 
V.  Warner^  5  Wend.,  271.)  "To  my  apprehension,"  said 
Maroy,  J.,  '*the  substance  and  effect  of  an  instrument  in 
writing  cannot,  either  in  common  parlance  or  legal  import, 
be  understood  to  mean  an  exact  copy  of  it."  No  apprehen- 
sion could  be  reasonably  entertained,  that  the  plaintiff  in 
error,  being  convicted  of  the  offence  charged  upon  the  paper, 
could  be  convicted  a  second  time  for  the  same  offence.  The 
evidence  is  clearly  a  clerical  error.  These  views  dispose  of 
the  objections  to  the  authority  of  the  fire  marshal,  to  the  ad- 
missibility of  the  afiidavit  on  account  of  the  alleged  vari- 
ance, and  to  the  legality  of  the  conviction  under  one  of  the 
counts.  There  remains  to  be  considered,  however,  the  pro- 
priety of  investigating  the  question,  as  to  the  value  of  the 
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property  as  stated  in  the  affidavit,  to  which  objection  was 
made,  and  of  which  it  seems  to  have  been  claimed  perjury 
could  not  be  assigned.  It  is  true  that  the  value  of  the 
property,  in  the  abstract,  is  not  at  all  material  to  the  ques- 
tion of  how  the  fire  originated,  but  when  the  inquiry  is 
extended,  and  the  examination  embraces  not  only  that  sub- 
ject but  another,  namely,  whether  it  was  the  result  of  care- 
lessness or  the  act  of  an  incendiary,  it  may  become  material 
to  know  whether  any  misrepresentation  has  been  made  in 
reference  to  the  property  assumed  or  said  to  be  destroyed, 
and,  if  yea,  whether  it  furnished  a  motive  which  might 
influence  one  to  become  an  incendiary,  whoever  he  might  be. 
The  complaint  against  the  plaintiff  in  error  was  twofold ; 
that  he  had  sworn  he  was  absent  from  this  city  when  the  fire 
took  place,  when  he  was  not  in  fact  absent ;  and,  secondly, 
that  he  had  falsely  augmented  the  value  of  the  property  on 
his  premises  at  the  time  of  the  fire.  In  seeking  the  origin 
and  circumstances  of  the  fire,  and  with  a  suspicion  against 
the  plaintiff  in  error,  his  asserted  value  of  the  property,  if 
enhanced  beyond  its  true  value,  was  an  important  and  ma- 
terial element,  and  one  necessarily  embraced  legitimately 
within  the  inquiry  established.  It  was  not  erroneous,  there- 
fore, either  to  admit  the  evidence  on  the  question  of  value, 
or  submit  the  issue  created  by  it  to  the  jury.  The  testimony 
in  reference  to  the  absence  of  the  plaintiff  in  error  from  the 
city,  was  strong  on  his  behalf,  it  would  seem  from  the  ap- 
peal book,  but  we  <;annot  say  that  it  was  sufficient  to  over- 
come the  testimony  given  on  behalf  of  the  people.  The 
design  of  the  statute,  in  creating  a  fire  marshal,  and  in- 
vesting him  with  broad  and  ample  powers,  was  to  detect 
and  punish  the  crime  of  arson,  which,  without  that  officer, 
might  not  be  discovered ;  and,  therefore,  the  legislature 
made  false  swearing  before  him  perjury,  if  it  related  to  any 
subject  legally  within  its  authority.  The  facts  and  circum- 
stances which  would  tend  to  show  the  act  of  firing,  might  in 
many  instances  become  valuable  in  demonstrating  the  per- 
jury committed,  particularly  those  bearing  on  the  existence 
of  motive,  which  is  always  coupled  with  design. 

The  judgment  must  be  affirmed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed. 
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T}iird  Department — New  Tork,  1876. 


People  v.  Christopher. 

Memorandum* 

Writ  of  error  to  the  Court  of  Sessions  in  and  for  the  county  of 
Tompkins. 

The  defendant  was  tried,  convicted  and  sentenced  to  the  State 
prison,  in  said  Court  of  Sessions,  for  the  crime  of  perjury.  The  perjury 
was  alleged  to  have  been  committed  in  the  verification  of  an  answer 
interposed  in  an  action  brought  upon  two  promissory  notes  made  by 
defendant.  The  complaint  averred  the  making  of  the  notes  and 
their  transfer  to  the  bank  [the  plaintiff]  ;  its  ownership  ;  their  pre- 
sentment and  demand  for  payment  when  the  same  became  due ; 
their  non-payment ;  and  that  part  of  said  notes  had  been  paid. 

The  answer  to  said  complaint  was  as  follows  :  First.  The  defend- 
ant, Daniel  Christopher,  comes  into  court  by  John  A.  Williams,  his 
attorney,  and  in  answer  to  the  plaintiffs'  complaint  says  that  he  de- 
nies each  and  every  allegation  therein  alleged,  except  as  herein  ad- 
mitted as  follows,  that  is  to  say  :  He  admits  that  he,  on  or  about 
June  18th,  1870,  made  his  promissory  note  for  $850,  payable  at  First 
National  Bank,  Ithaca,  to  the  order  of  R.  DeWitt  Mann,  and  that 
the  same  was  indorsed  by  R.  DeWitt  Mann  and  A.  C.  Ditmar ;  that 
the  plaintiffs  are  a  banking  corporation  and  discounted  said  note  at 
or  about  the  day  of  its  date,  and  paid  this  defendant,  the  then 
holder  thereof,  the  sum  of  $500,  and  no  more,  and  that  no  further 
or  other  sum  has  ever  been  paid  by  tlie  plaintiff  for  or  on  account 
of  said  note.  Second.  The  defendant  says  that  he  admits  the  exe- 
cution of  the  second  note  described  in  the  said  plaintiffs'  complaint 
for  the  sum  of  $1,000,  made  July  19th,  1870,  to  the  order  of  A.  C. 
Ditmar  and  indorsed  by  said  Ditmar  and  R.  DeWitt  Mann,  payable 
at  the  First  National  Bank  of  Ithaca  and  delivered  to  said  plain- 
tiffs. And  this  defendant,  in  further  answer  to  said  complaint,  says 
that  the  said  last  described  note  is  fully  paid  and  satisfied,  and 
should  be  delivered  up  to  him  to  be  canceled.  The  verification  was 
that  the  same  was  "  true  of  his  own  knowledge,  except  as  to  those 
matters  therein  stated  to  be  upon  his  information,  and  as  to  such 
matters  he  believes  it  to  be  true." 

In  the  indictment  perjury  is  first  assigned  on  the  admission  con- 
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tained  in  the  answer — upon  the  words  that  the  plaintiff  discounted 
said  $850  note,  "  and  paid  this  defendant,  the  then  holder  thereof, 
tJie  sum  of  $500,  and  7io  more,  and  that  no  further  or  other  sum  had 
ever  been  paid  by  the  plaintiff  for  oi*  on  account  of  said  note  ;"  and 
secondly,  upon  the  words  in  the  second  count  of  the  answer,  "  that 
the  said  last  described  note  [the  $1,000  note]  is  fully  paid  and  satis- 
fied," On  the  question  whether  perjliry  could  be  assigned  upon  the 
verification  of  the  answer,  James,  J.,  held,  that  in  all  cases  the 
assignment  of  perjury,  on  which  a  conviction  is  asked,  must  be  of 
matter  material  to  the  issue  to  be  tried,  and  that  materiality  is  al- 
ways a  question  of  law  ;  that  the  words  in  the  first  count  designated 
as  untrue  contained  no  answer  to  the  complaint ;  were  not  respon- 
sive to  any  allegation  therein  ;  did  not  help  to  form  any  issue  ; 
were  not  a  denial,  but  simply  a  statement  of  what  defendant  admit- 
ted, and  hence  were  wholly  immaterial ;  that  no  issue  was  formed 
to  the  firrt  count  of  the  complaint ;  that  the  answer  contained  no 
denial,  as  the  defendant  only  said  he  denied  what  he  did  not  admit, 
and  that  this  was  a  new  affirmance  that  he  denied.  Merely  saying 
be  denied  was  one  thing  ;  a  direct  and  positiveTlenial  was  quite  an- 
other. (Arthur  v.  Brooks^  14  Barb.,  533  ;  Blake  v.  Eldred,  18 
How.,  240.) 

That  by  the  second  count  the  answer  contained  a  separate  and 
distinct  allegation  that  the  $1,000  had  been  paid  ;  formed  a  direct 
issue  with  an  allegation  in  the  complaint  upon  a  material  point ; 
and  that  the  word  "  says  "  was  not  there  used  as  an  assertion  of  what 
defendant  had  done  or  was  about  to  do,  but  was  the  assertion  of  a 
fact  which,  if  true,  constituted  a  defence  to  the  note ;  that  the  alle- 
gation was  therefore  material,  and  perjury  could  be  assigned  thereon. 

That  as  a  general  verdict  of  guilty  was  rendered  in  the  case,  the 
evidence  given  upon  the  trial  could  be  properly  applied  to  said  sec- 
ond count,  and  hence  the  conviction  could  be  sustained. 

Lbabxed,  p.  J.,  concurred  in  the  result,  without  being  confident 
that  perjury  might  not  be  committed  when  the  allegation  of  an  an- 
swer is  ''  the  defendant  says  that  he  denies." 

Opinions  by  Learned,  P.  J.,  and  James,  J. 
Present  —  Learned,  P.  J.,  and  James,  J. 
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COUET  OF   APPEALS, 

New  Tobk,  1878. 


McCouRT  V.  The  People. 

The  accused  was  indicted  for  the  crime  of  burglaiy  and  larceny.  The  indict- 
ment contained  three  counts  :  Burglary  in  the  second  degree ;  burglary  in 
the  third  degree  and  larceny.  It  was  charged  that  the  prisoner  entered  the 
house  of  one  Hinckley  Cole  with  the  intent  to  commit  a  crime ;  to  wit,  the 
crime  of  larceny.     The  intent  alleged  was  to  steal  cider. 

The  jury  rendered  a  general  verdict  of  guilty. 

The  facts  proved  upon  the  trial  were  as  follows :  The  accused  with  his  brother 
and  another  person,  stopped  at  the  house  of  the  prosecutor,  who  was  absent 
from  home.  The  accused  was,  at  the  time,  partially  intoxicated.  He  had 
before  stopped  at  the  same  house  and  procured  cider.  The  daughter  of  the 
prosecutor  came  to  the  door,  and  when  the  accused  asked  for  cider  and 
offered  to  pay  for  it,  she  refused  to  let  him  have  any.  The  prisoner  said  he 
would  have  some  cider  anyway,  and  started  to  go  down  cellar.  The  daugh- 
ter forbade  him,  and  ordered  him  to  leave  the  premises,  but  he  went  into 
the  cellar  and  drew  some  cider  in  a  pail.  The  brother  of  the  accused 
followed  him  into  the  cellar,  took  the  cider  from  him  and  got  him  away 
from  the  premises.  There  were  two  doors  to  the  cellar,  one  opening  out 
of  and  the  other  opening  into  the  cellar.  The  evidence  on  the  part  of  the 
prosecution  was,  that  the  door  opening  into  the  cellar  was  shut  and  latched. 
The  prisoner's  counsel  asked  the  court  to  direct  an  acquittal,  which  request 
was  refused. 

Udd,  that  if  the  prisoner  unlatched  the  cellar  door  on  entering,  there  was  a 
breaking  and  entry  which  would  constitute  one  element  of  burglary. 

UM,  that  the  material  question  in  the  case  is,  whether  the  evidence  justified 
the  finding  of  the  jury  that  the  prisoner  broke  and  entered  the  cellar  with 
intent  to  steal  cider  therein.  If  the  evidence  was  insufficient  to  show  that 
it  was  done  with  intent  to  commit  a  larceny,  the  judge  should  have  directed 
an  acquittal.  There  must  have  been  a  felonious  intent,  for  without  it  there 
was  no  crime. 

Held,  further,  that  in  this  case  there  was  neither  fraud,  stratagem  or  stealth ; 
the  whole  transaction  was  open,  in  the  day-time,  and  in  the  presence  or 
within  the  observation  and  knowledge  of  the  prosecutor's  daughter.  To 
find  the  transaction  a  larceny  it  is  necessary  to  override  the  ordinary  pre- 
sumption of  innocence  and  to  reject  a  construction  of  the  prisoner's  conduct 
which  accounts  for  all  the  circumstances  proved  without  imputing  crime, 
and  to  impute  a  criminal  intention,  in  the  absence  of  the  ear-marks  which 
ordinarily  attend  and  characterize  it. 

Samuel  Hand^  for  the  accused. 
Nathaniel  C.  Moak,  for  the  people. 
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Andrews,  J.  There  was  evidence  authorizing  the  sub- 
mission to  the  jury  of  the  question  whether  the  prisoner 
gained  admission  to  the  cellar  by  opening  the  door  from  the 
cellar-way.  This  door  was  an  outer  door  of  the  house. 
The  fact  that  there  was  another  door  opening  outwardly 
before  reaching  it,  did  not  make  it  an  inner  door  of  the 
house.  Like  a  storm- door,  the  outer  door  was  a  barrier  to 
the  approach  to  the  outer  door  of  the  house,  and  access  to 
the  house  could  not  be  obtained  until  the  second  door  was 
opened.  If,  therefore,  the  prisoner  in  entering  the  cellar 
unlatched  the  door  immediately  communicating  with  it, 
there  was  a  breaking  and  entry  which  would  constitute  bur- 
glary, provided  the  other  constituent  of  the  offence  was 
made  out,  vis^,  that  the  prisoner  entered  with  the  intent  to 
commit  a  crime.     (2  R.  S.,  668,  §§  13,  18.) 

The  material  question  in  the  case  is,  whether  the  evidence 
justified  the  finding  of  the  jury  that  the  prisoner  broke  and 
entered  the  cellar  with  intent  to  steal  cider  therein  ;  which 
is  the  intent  charged  in  the  indictment.  The  breaking  and 
entry  was  not  a  substantive  offence ;  and  if  the  evidence 
was  insufficient  to  show  that  it  was  done  with  intent  to  com- 
mit a  larceny,  the  judge  should  have  directed  an  acquittal. 
Every  taking  by  one  person  of  the  personal  proper  of  an- 
other without  his  consent,  is  not  larceny  ;  and  this,  although 
it  was  taken  without  right,  or  claim  of  right,  and  for  the 
purpose  of  appropriating  it  to  the  use  of  the  taker.  Super- 
added to  this,  there  must  have  been  a  felonious  intent,  for 
without  it  there  was  no  crime.  It  would,  in  the  absence  of 
such  an  intent,  be  a  bare  trespass,  which,  however  aggra- 
vated, would  not  be  crime.  It  is  the  criminal  mind  and 
purpose  going  with  the  act  which  distinguishes  a  criminal 
trespass  from  a  mere  civil  injury.     (1  Hale's  P.  C,  509.) 

Whether  the  criminal  intent  existed  in  the  mind  of  a  per- 
son accused  of  crime  at  the  time  of  the  commission  of  the 
alleged  criminal  act,  must  of  necessity  be  inferred  and  found 
from  other  facts  which  in  their  nature  are  the  subject  of 
specific  proof;  and  for  this  reason  it  is,  that  the  other  con- 
stituents of  the  crime  being  proved,  it  must,  ordinarily,  be 
left  to  the  jury  to  determine,  from  all  the  circumstances, 
whether  the  criminal  intent  existed. 

In  some  cases  the  inference  is  irresistible,  and  in  others  it 
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may  be,  and  often  is,  a  matter  of  great  difBcalty  to  deter- 
mine whether  the  accused  committed  the  act  charged  with  a 
criminal  purpose.  But  these  are  usually  found  in  connec- 
tion with  an  act  done,  whioh  is  charged  to  be  criminal, 
attending  circumstances  which  characterize  it,  and  if  these 
are  absent,  or  the  circumstances  proved  are  consistent  with 
innocence,  a  conviction  cannot  be  safely  allowed. 

In  this  case  the  accused  entered  the  cellar  without  right 
and  against  the  protest  of  the  prosecutor's  daughter,  with 
intent  to  obtain  a  drijik  of  cider,  and  in  that  way  to  appro- 
priate  it  to  his  own  use  and  deprive  the  prosecutor  of  his 
property.  So,  if  in  passing  through  the  prosecutor's  orch- 
ard he  had,  without  the  consent  and  against  the  will  of  the 
owner,  picked  from  the  ground  an  apple  and  eaten  it,  the 
act  would  meet  the  general  definition  of  larceny,  to  wit,  a 
taking  of  the  personal  property  of  another,  without  his 
consent,  and  appropriating  it  to  his  own  use  with  design  to 
deprive  the  owner  of  it.  Larceny  might  be  predicated  of 
such  a  transaction,  but  if  it  appeared  the  act  was  done 
openly,  in  the  day-time,  in  the  sight  of  the  owner,  a 
jury  would  not  be  called  upon  to  convict;  and  the  court 
might  properly  so  advise  them  and  direct  an  acquittal.  In 
the  case  supposed  the  act  would  be  a  plain  trespass,  and  the 
circumstances  proved  would  be  consistent  with  a  design  on 
the  part  of  the  accused  to  commit  a  trespass,  and  there  would 
be  an  absence  of  circumstances  usually  accompanying  a 
felonious  taking. 

In  the  case  before  us  the  accused  was  guilty  of  a  mde  and 
aggravated  trespass.  He  persisted  in  entering  the  cellar  to 
draw  cider  although  forbidden  to  do  so  by  the  prosecutor's 
daughter.  He  offered  to  pay  for  it  if  she  would  furnish  it 
He  had  procured  cider  at  this  house  before,  and  he  was  par- 
tially intoxicated.  But  these  circumstances  were  no  justifi- 
cation of  his  act ;  the  daughter  had  a  right  to  refuse  to  give 
him  cider,  and  his  offer  to  pay  for  it  gave  him  no  right  to 
take  it  by  force ;  and  his  intoxication,  while  it  may  to  some 
extent  account  for  his  conduct,  did  not  mitigate  his  offence 
or  excuse  his  crime,  if  one  was  committed.  But  there  was 
an  absence  of  the  circumstances  which  ordinarily  attend  the 
commission  of  larceny  and  which  distinguish  it  from  a  mere 
trespass.     There  was  neither  fraud,  stratagem   or  stealth. 


McCouKT  V.  The  People.  235 

The  value  of  the  cider  which  he  intended  to  take  was  trivial, 
and  the  whole  transaction  was  open,  in  the  day-time,  and 
in  the  presence  or  within  the  observation  and  knowledge  of 
the  prosecutor's  daughter.  The  people  gave  in  evidence  the 
declaration  of  the  accused,  made  to  the  prosecutor  a  short 
time  after  the  transaction,  on  the  occasion  of  the  settlement 
of  the  civil  damages,  in  answer  to  an  inquiry,  what  his  ob- 
ject was  in  so  conducting  himself  at  the  house,  that  he  was 
*'rum  crazy ;"  and  this  was  very  likely  the  truth.  There 
was  not  only  an  absence  of  the  usual  indicia  of  a  felonious 
taking,  but  all  the  circumstances  proved  are  consistent  with 
the  view  that  the  transaction  was  a  trespass  merely.  To 
find  this  transaction  a  larceny  it  is  necessary  to  override  the 
ordinary  presumption  of  innocence  and  to  reject  a  construc- 
tion of  the  prisoner' s  conduct,  which  accounts  for  all  the 
circumstances  proved  without  imputing  crime,  and  to  impute 
a  criminal  intention,  in  the  absence  of  the  ear- marks  which 
ordinarily  attend  and  characterize  it.  The  accused  was  con- 
victed of  burglary  and  larceny  and  was  sentenced  to  two 
years  in  the  State  prison.  There  was  not,  we  think,  suf- 
ficient evidence  to  warrant  the  conviction,  in  that  it  did  not 
justify  an  inference  that  the  accused  acted  with  a  felonious 
intent. 

We  cannot  sustain  the  conviction  without  confounding 
the  distinction  between  criminal  acts  and  such  as,  however 
reprehensible,  involve  only  a  violation  of  private  rights,  and 
injuries  for  which  there  is  a  remedy  only  by  civil  action. 

The  refusal  of  the  court  to  direct  an  acquittal  was  error, 
for  which  the  conviction  should  be  reversed. 

All  concur. 

Judgment  reversed. 
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8UPBEKE   COURT. 

First  Department— New  Tork,  1875. 


Wbyman  V.  The  People. 

The  accused  was  tried  upon  an  indictment  for  grand  larceny,  conyicted,  and 
sentenced  to  imprisonment  for  five  years. 

The  prisoner  was  a  jeweler  in  New  York  city,  and  sent,  what  was  known  as  a 
memorandam  order,  to  Charles  Kuhn  &  Ck).,  engaged  in  the  same  basiness, 
for  six  pairs  of  gold  band  bracelets,  which  were  sent  to  him  on  that  order, 
by  said  firm.  The  order  was  designed  and  understood  to  be  an  application 
for  the  articles  mentioned  in  it,  for  the  purpose  of  showing  them  to  a  cos- 
tomer  to  select  from,  who,  if  he  accepted  either,  the  price  for  that  aitlcle, 
with  the  remainder  of  the  articles,  should  be  returned  to  the  firm  filling  the 
order.  Neither  the  articles  sent  on  the  order,  nor  the  money  for  either  of 
them  were  returned  by  the  accused. 

Heldf  that  the  title  to  the  property  sent  upon  the  order  did  not  pass  from  the 
firm  of  Kuhn  &  Company  to  the  accused  under  this  arrangement.  So  long 
as  no  sale  was  made  it  was  not  the  design  of  the  parties  that  the  title  should 
pass.  The  prisoner  was  a  mere  custodian  of  the  property  for  the  persons 
sending  it  to  him  ;  and  if  he  acquired  that  feloniously,  for  the  purpose  of 
depriving  the  owners  of  it  by  means  of  the  artifice  he  made  use  of,  that  was 
sufficient  to  constitute  the  crime  of  larceny.  The  felonious  acquisition 
was  a  question  for  the  jury. 

nddf  that  the  distinction  between  this  class  of  cases,  and  obtaining  money  by 
means  of  false  pretences,  consists  in  the  circumstance  that  in  the  latter  the 
owner  intends  to  part  with  his  title  with  the  change  of  custody,  while  in 
the  former  no  intention  of  that  kind  exists. 

On  the  trial  the  prosecution  was  allowed  to  show,  under  objection,  that  the  pris- 
oner obtained  these  articles  from  the  complainants,  in  the  same  manner 
they  had  procured  other  articles  of  jewelry  from  other  parties,  appropriat- 
ing the  same  to  his  own  use,  for  the  purpose  of  establishing  the  felonious 
intent  in  obtaining  those  mentioned  in  the  indictment. 

Heldt  that  the  intent  is  the  vital  fact  to  be  ascertained  ;  and  proof  of  other  acts, 
plainly  within  one  common  purpose  and  design,  are  received  to  show  the 
felonious  intent. 

TF.  F.  Kintzingy  for  the  prisoner. 

Horace  Russell^  for  the  people. 

Daniels,  J. :  It  appeared,  upon  the  trial,  that  the  pris- 
oner, on  the  24th  of  November,  1874,  sent  what  was  known 
as  a  memorandam  order,  to  Charles  Kuhn  &  Co.,  jewelers, 
carrying  on  basiness  at  No.  18  John  street,  in  the  city  of 
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New  York,  for  six  gold  band  bracelets,  which  were  there- 
upon sent  to  him  by  that  firm.  The  prisoner  was  engaged 
in  the  same  business  and,  in  its  transactions,  the  order  was 
designed  and  understood  to  be  an  application  for  the  arti- 
cles mentioned  in  it,  for  the  purpose  of  showing  them  to  a 
customer,  and  enabling  him  to  inspect  them  and  select  out 
of  the  number  sent,  which,  if  either,  he  would  take,  and,  if 
he  accepted  either,  that  the  money  for  that,  with  the  remain- 
der of  the  articles,  should  be  returned  to  the  persons  send- 
ing them  on  the  order.  And  the  evidence  tended  very 
directly  to  show  that  such  was  the  character  of  this  transac- 
tion between  the  prisoner  and  Kuhn  &  Co.  But  neither  the 
articles  sent  to  him,  nor  the  money  for  either  of  them  were 
at  any  time  returned  by  him. 

Upon  these  facts  it  was  objected  by  the  prisoner's  counsel 
that  he  could  not  be  convicted  of  larceny,  because,  upon  the 
delivery  of  the  articles,  both  the  title  to  them,  and  their 
possession,  passed  to  him.  But  this  position  cannot  be 
maintained,  for  the  title  certainly  did  not  pass.  The  prop- 
erty, under  the  arrangement,  remained  in  Kuhn  &  Company 
in  all  the  articles  not  sold  by  the  prisoner.  He  had  the 
power  to  sell  and  transfer  the  title  to  such  of  the  articles  as 
he  might  dispose  of  in  that  manner.  But  until  a  sale  was 
made,  the  .title  was  in  no  respect  changed.  It  was  not  its 
purpose,  that  the  title  in  any  event  should  pass  to  the  pris- 
oner. He  was  the  mere  custodian  of  the  property  for  the 
persons  sending  it  to  him  ;  and  if  he  acquired  that  feloni- 
ously, for  the  purpose  of  depriving  the  owners  of  it  by 
means  of  the  artifice  he  made  use  of  to  obtain  it,  that  was 
sufficient  within  the  rule  sanctioned  by  the  authorities,  to 
constitute  the  crime  of  larceny.  (Whart.  Crim.  Law  [4th 
ed.],  1847-1852;  Bilderbrand  v.  People,  8  S.  C,  19  ;  56 
N.  Y.,  394 ;  Smith  v.  People,  53  id..  111.)  Whether  he  did 
or  not  was  a  question  for  the  jury  under  the  evidence  given 
in  the  case,  and  that  was  fairly  submitted  to  them  for  their 
determination.  The  distinction  between  this  class  of  cases, 
and  obtaining  property  by  means  of  false  pretences,  seems 
to  consist  in  the  circumstance,  that  in  the  latter  the  owner 
intends  to  part  with  his  title  with  the  change  of  custody, 
while  in  the  former  no  intention  of  that  kind  exists. 

The  i)eople  were  allowed  to  show  that  the  prisoner,  on  the 
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same  day  following  that  on  which  he  procured  these  articles 
from  Kuhn  &  Company,  in  the  same  way  and  by  similar 
means,  procured  other  articles  of  jewelry  from  other  per- 
sons, and  appropriated  them  to  his  own  use.  This  evidence 
was  offered  and  received  for  the  simple  purpose  of  establish- 
ing his  intent  to  be  felonious  in  obtaining  those  mentioned 
in  the  indictme^it.  His  counsel  excepted  to  the  ruling  un- 
der which  it  was  admitted,  and  now  relies  upon  the  excep- 
tion for  the  reversal  of  the  conviction.  By  the  evidence 
which  was  excepted  to,  it  appeared  that  the  prisoner,  on  the 
twenty -fourth  of  November,  obtained  from  Smith  &  Hedges, 
jewelers  in  Maiden  Lane,  a  set  of  diamond  studs,  worth 
$500,  on  a  representation  that  he  had  a  customer  for  them ; 
and  on  the  next  day,  the  twenty-fifth,  procured  from  R.  S. 
Middletbn,  another  jeweler  in  the  same  street,  two  gold 
watches  on  a  similar  representation ;  all  of  which  were  to  be 
returned  by  him  unless  they  were  purchased  by  the  custom- 
ers, and  in  that  event,  the  money  was  to  be  returned  instead 
of  the  article  it  might  be  received  for.  The  three  transac- 
tions occurred  within  two  days,  and  the  similarity  in  their 
leading  features  and  characteristics,  justified  the  conclusion 
that  they  were  pervaded  and  controlled  by  the  same  general 
intention.  It  was  one  intent,  manifested  by  three  distinct 
acts.  But  that  so  far  connected  them  as  to  render  them  all 
manifestations  of  the  same  purpose.  It  combined  them  in 
one  felonious  plan,  each  of  which  was  but  a  portion  of  its 
execution.  And  the  several  acts  were  allowed  to  be  shown, 
in  order  to  enable  the  jury  to  determine  what  was  the  inten- 
tion of  the  prisoner  in  the  one  which  was  the  subject  of  the 
indictment.  That  was  the  gist  of  the  crime  it  was  charged 
he  had  committed,  and,  ordinarily,  proof  of  its  existence 
must  depend  upon  the  circumstances  attending  the  trans- 
action. 

In  other  cases  where  the  intention  with  which  an  act  has 
been  performed  has  been  a  material  circumstance  to  be 
ascertained,  evidence  of  this  description  has  been  received. 
Where  goods  have  been  obtained  by  means  of  fraudulent  rep- 
resentations, it  has  been  held  that  as  the  intent  is  a  fact  to  be 
arrived  at,  it  is  competent  to  show  that  the  party  accused 
was  engaged  in  other  similar  frauds  about  the  same  time ; 
provided  that  the  transactions  are  so  connected  as  to  time, 
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and  8o  similar  in  their  relations,  that  the  same  motive  may 
reasonably  be  imputed  to  them  all.  {Hall  v.  Naylor^  18 
N.  Y.,  588,  589 ;  Henneguin  v.  Naylor,  24  id.,  139 ;  Alli- 
son V.  Maithieu^  3  Johns.,  235  ;  RanTcin  v.  BlacJcwell^  2 
Johns.  Cas.,  198 ;  Biclscliofsky  v.  People,  10  S.  C,  40 ;  Com. 
V.  EastToan,  1  Cash.,  189.)  The  same  thing  is  very  com- 
mon for  the  parpose  of  establishing  guilty  intent  on  trials 
for  passing  counterfeit  money,  and  in  other  cases  mentioned 
in  section  16,  volume  3,  of  Greenleaf  on  Evidence.  In  Stuart 
V.  Lovel  (2  Stark.,  84),  Lord  Ellenborough  declared  that 
there  was  no  doubt  but  that  other  libellous  publications 
would  be  admissible  in  proof  of  the  intent,  on  the  trial  of 
an  indictment  for  a  libel.  And  in  Reg,  v.  Dossett  (2  Car. 
&  Kir.,  306),  on  an  indictment  for  feloniously  settkig  lire  to 
a  rick  of  wheat  straw,  proof  was  allowed  to  show  that  it 
had  been  previously  set  on  fire  by  the  prisoner  firing  a  gun 
very  near  to  it.  In  that  case  Justice  Maule  held,  that  in 
many  cases  it  is  an  important  question  whether  a  thing  was 
done  accidentally  or  wilfully.  If  a  person  were  charged  with 
having  wilfully  poisoned  another,  and  it  were  a  question 
w^hether  he  knew  a  certain  white  powder  to  be  poison,  evi- 
dence would  be  admissible  to  show  that  he  knew  what  the 
powder  was,  because  he  had  administered  it  to  another  per- 
son who  had  died,  although  that  might  be  proof  of  a  dis- 
tinct felony.  In  the  cases  of  uttering  forged  bank  notes, 
knowing  them  to  be  forged,  the  proofs  of  other  utterings 
are  received  to  show  the  intent,  while  all  are  distinct  felo- 
nies. Several  cases  are  added  in  a  note  to  this  decision, 
fully  sustaining  the  principle  mentioned  by  the  court. 

The  case  of  Reg.  v.  Richardson  (2  Fost.  &  Fin.,  343),  is 
still  more  analogous  to  the  present  one.  The  trial  was  for 
embezzlement,  and  evidence  was  offered  of  similar  errors  in 
the  prisoner's  account,  before  and  after  those  forming  the 
subject  in  the  charges.  This  was  objected  on  his  part,  but 
the  proof  was  held  to  be  proper,  and  it  was  received  by  the 
court. 

And  a  decision  quite  similar  was  made  on  the  trial  of  an 
indictment  for  the  same  offence,  in  the  case  of  Com,  v.  Tuck- 
eTTnan  (10  Gray,  173).  The  case  of  Reg.  v.  Geering  (18 
Law  Jour.  [M.  C.],  215)  went  quite  as  far  as  the  court  did 
upon  the  trial  of  the  prisoner.    That  was  an  indictment  for 
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marder  by  means  of  arsenic  ;  and  the  prosecution  proposed 
and  was  allowed  to  show,  on  the  trial  of  the  prisoner  for 
poisoning  her  hnsband  by  arsenic  given  him  in  tea  prepared 
by  her,  that  arsenic  had  been  taken  into  the  stomach  of 
three  of  her  sons  at  other  times ;  that  two  of  them  had  died 
of  poison,  and  that  the  symptoms  of  all  the  four  parties 
were  the  same ;  that  they  all  lived  with  the  prisoner,  and 
formed  part  of  her  family;  that  she  generally  made  the  tea 
for  them,  cooked  their  victuals,  and  distributed  the  same 
to  them  on  their  leaving  tlie  house  to  go  to  their  work  in  the 
morning.  Pollock,  0.  B.,  held  this  evidence  proper,  and 
stated  that  Alderson  and  Talfourd  concurred  with  him. 
He  added  in  his  decision,  that  it  was  not  inadmissible  by 
reason  of  its  having  a  tendency  to  prove  a  subsequent  felony. 

Noggs*  Case  (4  0.  &  P.,  364)  was  disposed  of  under  the 
same  principle.  The  prisoner  was  indicted  for  administer- 
ing arsenic  to  horses,  and  the  prosecution  was  allowed  to 
show,  as  evidence  of  his  intent,  that  it  had  been  done  by 
him  on  other  occasions.  HinckworWs  Case  was  an  indict- 
ment for  robbery.  The  prisoner  went  with  a  mob  to  the  pros- 
ecutor's  house,  and  one  of  the  mob  went  to  him,  and  civilly, 
and,  as  he  believed,  with  good  intentions,  advised  him  to 
give  them  something  to  get  rid  of  them,  which  he  did.  To 
show  that  this  was  not  bona  fide  advice,  but  simply  a  mode 
of  robbing  the  prosecutor,  evidence  was  received  of  other 
demands  of  money  by  the  same  mob,  at  other  houses,  at 
diflferent  periods  of  the  same  day,  when  some  of  the  pris- 
oners were  present.  And  it  was  held  by  Parke,  J.,  to  be 
proper,  after  a  conference  with  Vaughan  and  Alderson, 
and  in  which  Lord  Tenterden  concurred.  Other  cases  of 
the  same  general  tenor  will  be  found  in  Roscoe's  Criminal 
Evidence  (5th  Am.  ed.),  81-83,  94,  95. 

The  evidence  which  was  received  by  the  court  on  the  trial 
of  the  prisoner,  seems  to  have  been  within  the  principle 
maintained  by  these  authorities.  If  other  criminal  acts  can 
be  received,  as  they  most  certainly  have  been,  with  the 
sanction  of  the  courts,  for  the  purpose  of  proving  the  intent 
with  which  the  act  charged  as  criminal  was  committed,  no 
good  reason  exists  for  excluding  it  in  prosecutions  for  lar- 
ceny.    The  intent  is  the  vital  fact  to  be  ascertained ;  and 
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other  acts,  plainly  within  one  common  purpose  or  design, 
have  been  allowed  as  legal  evidence  of  it.  In  treason, 
murder,  robbery,  arson,  embezzlement,  fraud,  receiving 
stolen  goods  {Copperman  v.  People^  8  S.  C.,16 ;  66  N.  Y., 
691),  and  other  cases,  such  acts,  as  proof  of  intent,  have 
been  received,  and  no  reason  appears  why  larceny  should 
not  be  included  in  the  same  principle.  The  prisoner's 
counsel  insists  that  it  was  a  violation  of  the  rule  precluding 
the  prosecution  from  proof  of  bad  character,  when  no  evi- 
dence on  that  subject  was  given  on  his  part.  That  rule 
does  not  include  direct  evidence  of  the  prisoner's  guilt. 
It  relates  to  general  proof  of  character,  and  nothing  else. 
Facts  tending  to  prove  the  accused  guilty  of  a  specific  crime, 
may  incidentally  affect  his  character,  as  they  certainly 
would,  but  that  is  no  reason  why  they  cannot  be  proved. 
If  it  were,  no  person  could  ever  be  proved  guilty  of  a  crime 
which  he  himself  did  not  confess.  The  proof  offered  and 
received  by  the  court  was  that  of  a  fact  constituting  a  ma- 
terial ingredient  of  crime.  It  was  direct  proof  of  guilt  in  no 
sense  in  conflict  with  the  rule  invoked  in  support  of  the  ex- 
ception taken.  The  object  of  it  was  to  show  that  the 
prisoner  was  probably  actuated  by  one  general  intention 
including  all  the  property  he  managed  to  obtain  on  the  three 
different  occasions,  and  it  had  a  direct  tendency  to  exhibit 
the  nature  and  character  of  that  intent.  It  was  received 
solely  for  that  purpose,  and  directly  tended  to  show  an 
intention  to  steal  when  the  property  was  procured  which 
was  the  subject  of  the  trial.  The  prisoner  was  rightly  con- 
victed, and  the  judgment  should  be  affirmed. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed. 

Vol.  IL  16 
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The  accused  was  tried  and  convicted  by  the  Coart  of  Ojer  and  Terminer  in  the 
county  of  Onondaga,  of  the  crime  of  marder  in  the  first  degree. 

The  prisoner  and  one  Bishop  Vader  were  jointly  indicted  for  the  marder  of 
Francis  A.  Colvin,  charged  to  have  been  committed  on  the  19th  of  Decem- 
ber, 1873.     The  prisoner  was  tried  separately. 

A  body  was  found  in  the  Seneca  river,  June  22d,  1874,  which  was  identified  as 
the  body  of  Colvin.     The  skull  was  found  fractured. 

Dr.  Kimball  was  called  as  a  witness.  He  testified  to  his  ability  to  tell  whether 
the  fracture  was  old  or  recent,  and  then  he  was  asked  whether  the  fracture 
of  the  bones  of  the  skull  of  the  deceased,  as  taken  from  the  river,  was  old 
or  recent.  The  objection  to  this  was,  that  the  opinion  of  the  witness  was 
not  competent.     This  objection  was  overruled  and  an  exception  taken. 

Held,  that  in  this  ruling  the  court  committed  no  error.  The  objection  was  not 
to  the  competency  of  the  witness,  but  to  the  fact  sought  to  be  proved.  The 
fact  when  the  injuries  to  the  skull  were  made  was  material  and  could  be 
proved  only  by  the  opinion  of  those  who  saw  it,  and  were  competent  to 
form  an  opinion.  It  was  the  best  evidence  of  which  the  fact  was  sus- 
ceptible. 

Vader,  the  confessed  accomplice  in  the  murder,  was  sworn  on  the  part  of  the 
people.  The  counsel  for  the  accused  objected  to  his  evidence  being  received 
on  the  ground  that  he  was  a  principal,  equally  guilty  with  the  accused,  in 
the  commission  of  the  offence  charged. 

Heldy  that  an  accomplice  is,  in  all  cases,  a  competent  witness  for  the  prosecu- 
tion, but  whether  lie  shall  be  permitted  to  become  a  witness,  and  thus  earn 
an  exemption  from  punishment,  which  is  the  implied  condition  of  his  turn- 
ing informer,  and  declaring  the  whole  truth,  is  in  the  discretion  of  the  court 
and  the  prosecuting  officer.  Whether  more  or  less  guilty  does  not  affect 
their  competency  ;  the  extent  of  their  guilt,  and  the  nature  of  their  offence 
go  to  their  credit  with  the  jury. 

The  witness  Moore  was  allowed  to  answer,  under  objection,  as  to  the  conduct  of 
the  accused  about  the  time  of  the  alleged  murder. 

Held,  no  error.  The  acts  and  declarations  of  a  party  are  evidence  against  him, 
and  whether  they  tend  to  fix  a  crime  upon  him  is  for  the  jury.  The  answer 
given  was  stricken  out  and  the  jury  directed  to  disregard  it.  therefore  the 
accused  was  not  prejudiced  by  it,  and  beside  the  court  declared  it  wholly 
immaterial. 

Heidy  also,  that  it  was  not  error  to  permit  the  witness  by  other  circumstances 
and  events  to  fix  the  date  when  the  accused  passed  with  his  team.  Whether 
it  was  satisfactorily  fixed  was  a  question  for  the  jury. 

HM,  that  the  testimony  of  Handley  was  competent.     It  was  important  as  tra- 
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cing  and  identifying  the  boards,  from  which  the  blood  was  taken,  as  the 
same  on  which  the  dead  body  was  carried  from  the  bam  to  the  river. 

Seid,  that  the  proof  of  finding  blood  on  timbers  and  boards  in  bam,  six  months 
after  the  alleged  murder,  was  material.  It  tended  to  corroborate  the  ac- 
complice as  to  the  manner  in  which,  and  the  coarse  by  which,  the  body  was 
taken  from  the  place  of  killing  to  the  hay  loft  The  weight  of  the  evidence 
was  for  the  jury. 

Held,  also,  that  the  admission  of  evidence  as  to  the  fact  that  the  accused  turned 
pale  at  the  time  of  his  arrest,  was  not  error.  Whether  it  indicated  guilt  or 
not  was  for  the  jury  to  decide. 

JETeld,  that  the  objection  to  the  evidence  of  Dr.  Richardson  as  to  his  treatment 
of  the  chips  from  the  boards  taken  from  the  sleigh  of  the  accused  was  prop- 
erly overruled.  There  was  evidence  showing  that  hogs  had  been  dressed 
upon  these  boards  a  day  or  two  after  the  murder  ;  and  there  was  evidence 
that  the  blood  of  men  and  hogs  were  distinguishable,  and  both  were  upon 
these  boards.     The  jury  had  to  find  upon  these  questions. 

SM,  that  proof  of  the  watches  carried  by  the  murdered  man,  shortly  before  the 
murder,  and  that  one  of  them  was  in  possession  of  the  accused  a  few 
months  thereafter,  was  proper.  Possession  of  the  fruits  of  a  robbery  or  of 
the  goods  of  a  murdered  man  soon  after  the  crime,  is,  unexplained,  very 
persuasive  evidence  of  the  guilt  of  the  one  so  found  in  possession  of  the 
goods.  It  is  impossible  to  prescribe  any  definite  rule  as  to  the  time  beyond 
which  a  party  accused  of  crime  shall  not  be  called  upon  to  account  for  the 
possession  of  property  stolen  or  taken  from  a  murdered  man. 

JETM,  that  the  objection  to  the  evidence  of  the  wife  of  the  accomplice  as  to  the 
fact  of  his  absence  from  the  house  as  he  testified,  was  properly  overruled. 
It  was  a  part  of  the  res  gest€B,  and  did  corroborate  the  witness  in  a  material 
fact  and  was  consistent  with  the  entire  statement  made  by  him.  It  being 
merely  a  rule  of  practice,  and  not  of  law,  that  an  accomplice  should  be  cor- 
roborated to  justify  a  conviction  upon  his  evidence,  it  is  not  esssential  that 
the  confirmation  when  offered  should  point  directly  to  the  defendant,  if  it  is 
of  any  part  of  the  material  statements  of  the  witness,  the  question  being  in 
all  cases  whether  the  jury  under  all  the  evidence  will  believe  the  uncor- 
roborated part  of  the  testimony. 

(See  Code  of  Criminal  Procedure,  §  899.) 

J3M,  that  the  testimony  in  relation  to  the  movements  of  the  accomplice  Vader 
between  the  nineteenth  and  twenty-fifth  of  December  was  material  and  the 
objection  thereto  was  properly  overruled.  This  evidence  was  in  reply  to 
evidence  given  on  the  part  of  the  accused. 

J.  C.  Hunt^  for  the  accused. 
Wm.  O.  JRugeTj  for  the  people. 

Allen,  J.  The  document  incorporated  in  the  record,  as 
and  for  a  bill  of  exceptions,  is  evidently  the  joint  produc- 
tion of  the  official  stenographer  and  a  compositor  in  a  print- 
ing and  publishing  office  of  a  newspaper  ;  one  of  the  modern 
aelf-made  *' bills  of  exceptions,"  by  which  the  labor  of  elimi- 


V 


244  Cowen's  Criminal  Reports. 

■  ___^ .  ^ _^ . . 

nating  from  the  record  all  redundant  and  irrelevant  matter 
and  bringing  to  light  the  legal  propositions  and  exceptions, 
is  transferred  from  the  counsel  to  the  court  of  review.  The 
record  contains  much  of  utterly  worthless  and  irrelevant 
matter,  and  many,  if  not  a  majority  of  the  questions  sought 
to  be  presented,  and  the  rulings  which  it  is  claimed  were 
made  and  to  which  exceptions  were  taken  at  the  trial,  can 
only  be  ascertained  and  spelled  out  by  a  wearisome  reading 
of  long  colloquies,  uninteresting  and,  as  reported,  not  always 
very  intelligible,  between  counsel  and  court,  and  in  which 
it  is  quite  apparent  that  the  reporter  has  not  had  a  very 
clear  view  of  the  ideas  intended  to  be  presented  by  the 
learned  judge  presiding  and  therefore  has  not  well  reported 
him.  Again,  many,  if  not  most,  of  the  exceptions  appear 
to  have  been  directed  by  the  learned  judge  and  not  taken  or 
even  adopted  by  the  counsel.  All  these  and  other  diflScul- 
ties  in  the  examinatiou  of  the  case  would  have  been  obviated 
had  the  counsel  prepared,  in  proper  form,  a  bill  of  excep- 
tions to  be  sealed  by  the  presiding  judges  of  the  court  In 
a  case  involving  the  life  of  a  fellow  being  we  are  constrained 
to  overlook  all  technical  defects  and  want  of  form  in  present- 
ing the  questions  for  review,  and  pass  upon  every  proposi- 
tion which,  upon  any  fair  interpretation  of  the  record,  we 
can  see  was  made  or  passed  upon  at  the  trial.  It  is  not  the 
best  form  to  set  out  in  a  case  the  evidence  by  question  and 
answer,  for  the  reason  that  the  statements  of  a  witness  are 
more  readily  and  with  less  labor  appreciated  and  understood 
when  given  in  a  narrative  form  than  in  the  form  more  usu- 
ally adopted.  But  there  is  no  reason  whyj  this  being  toler- 
ated, the  legal  questions,  the  actual  decisions  of  the  court 
and  the  point  of  the  exceptions  should  be  left  to  be  spelled 
out  by  a  reading  of  long  arguments  of  counsel  and  badly 
reported  opinions  and  reasons  of  judges.  The  practice  is 
unsafe  to  litigants  and  ought  not  to  be  sanctioned.  Upon  a 
deliberate  and  full  examination  of  the  record  before  us  we 
are  satisfied  that  the  trial  was  carefully  conducted  by  the 
presiding  judge ;  and  that  in  every  decision  made  and  in  the 
submission  of  the  issues  to  the  jury  the  court  was  tender  of 
the  rights  of  the  accused,  and  that  the  leanings  were  in  his 
favor  to  the  extent  of  giving  him  the  benefit  of  every  doubt 
in  the  mind  of  the  judge  in  the  admission  or  rejection  of  evi- 
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dence.  If  this  were  not  a  capital  case  we  should  content 
onrselves  by  an  affirmance  of  the  judgment  for  the  reasons 
assigned  by  the  Supreme  Court.  But  the  earnestness  and 
sincerity  of  the  able  counsel  by  whom  the  plaintiff  in  error 
was  represented  in  this  court,  as  well  as  the  nature  of  the 
case,  make  a  reference  to  the  questions  upon  which  counsel 
relied  proper. 

The  first  exception  is  to  the  opinion  of  Dr.  Kimball,  that 
the  fracture  of  the  bones  of  the  skull  of  the  deceased,  as 
taken  from  the  river,  had  not  been  recently  made.  The  wit- 
ness had  testified  to  his  ability  to  determine  whether  the 
fracture  was  old  or  recent,  and  the  objection  was  not  to  the 
competency  of  the  witness,  but  to  the  fact  sought  to  be 
proved.  The  condition  of  the  body  at  the  time  of  its  dis- 
covery, whether  mutilated,  or  entire  and  uninjured,  decom- 
posed or  perfect,  and  whether  the  appearances  Indicated  a 
longer  or  shorter  exposure,  and  whether  injuries  or  mutila- 
tions appearing  had  been  recently  made,  or  were  made  at 
Bome  time  previous,  were  all  facts  pertinent  to  the  issue. 
The  inquiries  related  to  the  subject  of  the  investigation,  and 
whether  they  tended  more  or  less  directly  to  prove  the  main 
issue  and  the  cause  or  time  of  the  death,  was  not  material. 
The  fact  that  the  injuries  to  the  skull  had  not  been  made  at 
or  immediately,  before  the  reclamation  of  the  body  from  the 
river  could  only  be  proved  by  the  appearance  of  the  frac- 
tures and  the  opinion  of  those  who  saw  the  skull,  and  were 
competent  to  form  an  opinion.  That  was  the  best  evidence 
of  which  the  &.ct  was  susceptible.  It  certainly  was  compe- 
tent as  a  part  of  the  evidence  of  the  condition  of  the  body 
at  the  time  of  the  inquest,  and  it  was  competent  as  tending 
to  prove  that  possibly  the  wound  was  inflicted  upon  the 
living  subject,  and  was  the  cause  of  death.  The  appearance 
of  the  skull  could  not  be  so  described  as  to  enable  the  jury 
to  determine  the  fact  sought  to  be  proved.  So  far  as  he 
could,  the  witness  did  describe  the  particular  appearance  of 
the  edges  of  the  bone  upon  which  his  opinion  was  predi- 
cated, and  thus  gave  the  jury  the  benefit  of  that  appearance, 
and  the  accused  had  the  benefit  of  his  claim,  that  the  wit- 
ness should  state  the  appearance  which  age  or  newness 
would  exhibit.  Whether  the  fracture  was  fresh  or  recent, 
or  discolored  and  old,  was  like  many  other  facts,  provable 
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by  any  witness  of  common  experience  and  understanding, 
and  did  not  require  an  expert.  {People  v.  OonzaleZy  35 
N.  Y.,  62.) 

Evidence  of  the  color  of  the  hair  and  whiskers  of  the 
deceased,  the  measure  of  the  body  found,  and  of  the  stat- 
ure of  the  deceased,  the  evidence  of  the  dentist  of  the 
extraction  of  certain  teeth  of  Colvin,  and  peculiar  marks 
upon  those  remaining,  and  the  absence  of  the  same  teeth 
from  the  jaw  found,  and  the  presence  of  the  same  marks 
upon  the  other  teeth  in  the  jaw,  all  tended  to  identify  the 
body  found  as  that  of  Colvin,  alleged  to  have  been  mur- 
dered. 

The  exception  to  the  evidence  of  Dr.  George  in  answer  to 
the  preliminary  question,  whether  he  could  determine  by  the 
appearance  and  direction  of  the  wound  in  what  manner  the 
blow  was  delivered  was  obviated,  as  it  would  seem  from 
the  colloquy  between  the  court  and  the  respective  counsel 
immediately  following,  that  the  witness  was  not  allowed  to 
state  his  opinion  in  respect  to  the  blow.  The  question 
answered  was  merely  preliminary  to  evidence  which  was 
excluded. 

It  is  next  objected  that  Vader,  the  confessed  accomplice 
in  the  murder,  was  not  a  competent  witness  for  the  prosecu- 
tion. The  objection  is  made  to  rest  upon  the  ground  that 
the  witness  was  a  principal  at  least,  equally  guilty  with  the 
accused  in  the  commission  of  the  oifence  charged.  It  was 
in  the  discretion  of  the  Court  of  Oyer  and  Terminer  to 
refuse  the  application  of  the  district  attorney  to  enter  a 
nolle  prosequi  of  the  indictment  against  Yader,  and  thus 
deprive  The  People  of  his  evidence,  but  the  exercise  of  that 
discretion  is  not  reviewable  upon  error.  Accomplices  may 
in  all  cases,  by  the  permission  of  the  court,  be  used  by  the 
government  as  witnesses  in  bringing  their  confederates  and 
associates  to  punishment,  and  whether  more  or  less  guilty 
does  not  affect  their  competency,  but  the  extent  of  their 
guilt,  and  the  nature  of  their  offence  go  to  their  credit  with 
the  jury.  The  rule  contended  for  by  the  counsel  for  the 
accused  would  exclude  all  guilty  parties,  except  accessories 
before  or  after  the  fact,  or  those  who  act  under  some  duress, 
or  by  the  direction  or  under  the  influence  of  others.  An 
accomplice  is  one  of  many  equally  concerned,  or  a  copart- 
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Der  in  the  commission  of  a  crime.  The  term  includes  all 
the  particeps  criminis,  whether  considered  in  strict  legal 
phraseology  as  principals  or  accessories.  (1  Russ.  on 
Crimes,  26.)  The  only  case  cited  by  the  counsel  in  support 
of  his  position  {Say  v.  State^  1  Greene  [Iowa],  316),  does 
not  sustain  him.  The  court  held  that  a  particeps  criminis 
was  competent  against  his  associate  in  crime,  but,  as  a  mat- 
ter of  precaution,  he  might  not  be  admitted  without  an 
order  of  the  court  upon  an  application  showing  that  there 
was  no  other  person  by  whom  the  offence  could  be  proved, 
and  that  the  witness  was  not  more  guilty  than  the  person 
on  trial,  and  that  his  testimony  could  be  substantially  cor- 
roborated. There  is  no  practice  in  this  State  requiring  a 
previous  application  or  a  formal  order  of  the  court  to  per- 
mit an  accomplice  to  become  a  witness  for  the  State.  An 
accomplice  is,  in  all  cases,  a  competent  witness  for  the  prose- 
cntion,  but  whether  in  all  cases  he  shall  be  permitted  to 
become  a  witness,  and  thus  earn  an  exemption  from  punish- 
ment which  is  the  implied  condition  of  his  turning  informer 
and  declaring  the  whole  truth,  is  in  the  discretion  of  the 
coart  and  the  prosecuting  officer.  Although  it  is  not  nsual 
to  suffer  a  conviction  upon  the  wholly  uncorroborated  evi- 
dence of  an  accomplice,  and  juries  are  advised  not  to  con- 
Tict  without  a  confirmation  as  to  the  material  facts ;  still, 
if  the  jury  are  fully  convinced  of  the  truth  of  the  state- 
ments of  a  witness  thus  situated,  they  may  convict  upon 
his  testimony  alone.  {People  v.  CostellOy  1  Denio,  83 ; 
People  V.  Boyle^  21  N.  Y.,  678;  Dunn  v.  People^  29 
id.,  523.) 

The  evidence  that  the  plaintiff  in  error  was  seen  passing 
in  the  direction  from  his  own  house  to  that  of  his  father's 
with  his  team  late  in  the  evening  on  which  Yader  had  testi- 
fied that  the  body  of  the  murdered  man  was  taken  from  the 
barn  of  the  prisoner's  father  to  the  river,  was  competent. 
It  tended  to  confirm  the  witness  as  to  a  material  fact  stated 
by  him,  that  the  body  was  carried  to  the  river  by  the  aid  of 
defendant's  team  and  sleigh,  which  he  had  brought  there 
and  used  for  that  purpose.  As  said  by  Judge  Smith,  in  his 
opinion  in  the  court  below,  the  evidence  was  ^^not  inadmis- 
sible, because  it  was  not,  in  its  particulars,  certain,  positive, 
or  conclusive  in  establishing"   the  fact  of  the  prisoner's 
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participation  in  concealing  the  body.  The  evidence  of  the 
witness  first  called  to  this  point,  and  which  was  specifically 
objected  to,  was  not  incompetent  because  he  could  not  fix 
the  day  of  the  month.  The  time  was  identified  and  the  day 
fixed  by  other  witnesses.  {People  v.  Larned^  3  Seld.,  445 ; 
People  V.  Gonzalez^  supra.) 

The  question  to  the  witness  Moore  as  to  the  conduct  of 
the  accused  about  the  time  of  the  alleged  murder  was  not 
objectionable.  The  acts  and  declarations  of  a  party  are 
evidence  against  him,  and  whether  they  tend  to  fix  a  crime 
upon  him  is  for  the  jury.  The  evidence  given  in  answer  to 
this  question  was,  in  the  opinion  of  the  court,  wholly  imma- 
terial, the  fact  testified  to,  as  interpreted  by  the  judge, 
being  entirely  consistent  with  innocence  and  it  was  at  once 
stricken  out  and  the  jury  directed  to  disregard  it.  It  could 
not  have  prejudiced  the  plaintiff  in  error  and  it  is  not  anal- 
agous  to  the  admission  of  proof  of  a  fact  over  an  objection, 
and  having  lodgment  in  the  minds  of  the  jury  and  a  subse- 
quent direction  to  the  jury  to  disregard  it.  Here  the  fact  to 
be  called  out  in  answer  to  the  question  was  not  stated  to  the 
court  in  advance ;  and  when  it  was  stated  by  the  witness  it 
was  declared  immaterial  and  incompetent.  The  exception 
was  to  the  question,  which  was  competent. 

There  was  no  error  in  permitting  the  witness  to  fix  the 
date  of  the  passing  of  the  accused  with  his  team  on  the 
occasion  before  referred  to  by  other  circumstances  and 
events,  the  precise  time  of  the  happening  of  which  was 
known.  Whether  the  time  was  satisfactorily  fixed  as  the 
nineteenth  of  December  when  Vader,  the  accomplice,  testi- 
fied that  he  with  the  defendant  and  his  team  removed  the 
body,  was  for  the  jury. 

The  testimony  of  Handley  as  to  the  housing  of  the  sleigh 
and  the  manner  in  which  it  was  stored  was  important  and 
competent  as  tracing  and  identifying  the  boards  from  which 
the  blood  was  taken,  as  the  same  on  which  the  dead  body 
was  carried  from  the  barn  to  the  river. 

Proof  of  finding  blood  on  different  timbers  and  boards  of 
the  barn  after  the  discovery  of  the  body  in  June,  six  months 
after  the  alleged  murder,  was  competent  as  it  tended  to  cor- 
roberate  Vader  as  to  the  manner  in  which,  and  the  course 
by  which,  the  body  was  taken  from  the  place  of  killing  to 
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the  bay  loft.  So  far  as  lapse  of  time  detracted  from  the 
force  of  the  evidence  it  was  for  the  consideration  of  the  jury. 

That  the  fact  that  the  accused  turned  pale  at  the  time  of 
his  arrest  charged  with  the  murder,  was  at  the  most  but 
slight,  if  any,  evidence  of  guilt,  did  not  render  proof  of  the 
fact  incompetent.  Whether  it  indicated  guilt  or  was  merely 
the  disturbance'of  the  physical  system,  which  would  be  as 
likely  to  appear  in  an  innocent  as  a  guilty  man,  was  for  the 
jury,  in  the  light  of  other  circumstances,  and  the  acts  and 
declarations  of  the  accused:  Singly  it  might  not  justify  an 
inference  of  guilt,  but  it  was,  nevertheless,  admissible  that 
the  jury  might  pass  upon  its  indications.  As  remarked  in 
relation  to  another  exception,  the  question  called  for  his 
looks  and  appearance,  and  for  facts  and  not  for  an  opinion  ; 
the  witness  was  asked  if  he  noticed  anything  and  what  it 
was,  and  there  was  no  objection  to  the  particular  answer 
given. 

The  objection  to  the  evidence  of  Dr.  Richardson  as  to  his 
treatment,  of  the  chips  from  the  boards  taken  from  the  sleigh 
of  the  accused  was  properly  overruled.  The  objection  was 
that  the  boards  had  been  for  a  long  time  out  of  the  posses- 
sion of  the  prisoner  and  used  by  other  people.  There  was 
some  evidence  that  the  boards  were  in  the  same  condition 
as  when  they  left  the  possession  of  the  prisoner ;  and  al- 
though the  evidence  was  subject  to  criticism,  and  the  iden- 
tity of  the  boards  and  that  the  spots  were  caused  by  the 
flow  of  blood  from  the  dead  body  of  Colvin,  were  proper 
matters  for  argument ;  and  the  circumstance  that  the  facts 
claimed  by  the  prosecution  were  not  proved  beyond  all  con- 
troversy and  with  entire  conclusiveness,  did  not  render  the 
result  of  Dr.  Richardson's  experiments  inadmissible.  The 
questions  of  fact,  viz,,  the  identity  of  the  board  and  that 
the  blood  spots  wer^  on  them  from  the  night  of  the  nine- 
teenth December,  had  to  be  found  by  the  jury  before  effect 
could  be  given  to  the  evidence  of  the  expert.  It  is  enough 
that  there  was  evidence  tending  to  prove  these  facts.  Tliere 
was  no  evidence  that  the  boards  had  been  tampered  with, 
or  were  in  any  different  condition  or  differently  stained  than 
when  they  left  the  possession  of  the  defendant  and  as  they 
were  the  day  of  the  murder,  except  that  hogs  had  been 
dressed  upon  them  within  a  day  or  two  after  the  alleged 
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murder ;  and  there  was  evidence,  upon  which  the  prosecu- 
tion relied,  that  the  blood  of  men  and  of  hogs  was  distin- 
guishable and  that  both  were  upon  these  boards. 

Proof  and  a  description  of  the  watches,  carried  shortljr 
before  the  murder,  by  the  deceased,  followed  by  evidence 
that  one  of  the  watches  was  in  the  possession  of  the  prisoner  a 
few  months  thereafter,  and  seen  only  on  a  single  occasioa 
was  proper.  Possession  of  the  fruits  of  a  robbery  or  of  the 
goods  of  a  murdered  man  soon  after  the  perpetration  of  the 
crime,  is,  unexplained,  very  persuasive  evidence  of  the  guilt 
of  the  one  so  found  in  the  possession  of  the  goods.  The  de- 
ceased was  proved  to  have  carried  the  two  watches,  and  was 
seen  to  have  them  in  November,  and  the  murder  is  alleged 
to  have  been  committed  in  December,  and  there  was  evi- 
dence for  the  jury  tending  to  prove  the  possession  of  one  of 
them  by  the  defendant  in  May  following.  The  lapse  of  time 
between  the  different  events  proved  did  not,  under  the  cir- 
cumstances, render  the  evidence  incompetent,  but  went  to 
its  cogency  as  proof  of  guilt.  It  is  impossible  to  prescribe 
any  definite  rule  as  to  the  time  beyond  which  a  party  accused 
of  crime  shall  not  be  called  upon  to  account  for  the  posses- 
sion of  property  stolen  or  taken  from  a  murdered  man. 
(Burrill's  Cr.  Ev.,  AA5  et  seq,^  and  cases  cited.)  The  more 
recent  the  possession  the  more  cogent  the  evidence,  and  the 
lapse  of  time  weakens  the  presumption  of  guilt  while  other 
circumstances,  such  as  the  manner  of  keeping  or  using  the 
article  may  affect  the  inference  to  be  drawn  from  the  ,pos- 
session. 

There  was  no  objection  taken  to  the  wife  of  Vader,  the  ac- 
complice, as  a  witness.  There  is,  therefore,  no  question  as 
to  her  competency  before  us.  The  exception  is  to  evidence 
given  by  her  to  the  effect  that  her  husband  was  absent  from 
the  house  until  a  late  hour  of  the  night  on  which  he  testified 
that  the  prisoner  and  himself  removed  the  body  of  the  mur- 
dered man  from  the  barn  where  it  had  been  concealed  dur- 
ing the  day,  and  sunk  it  in  the  river.  The  evidence  related 
very  closely  to  the  main  transaction,  and  so  far  as  the  prin- 
cipal witness  was  concerned,  tended  directly  to  connect  him 
with  it.  Although  it  concerned  only  the  witness,  and  not  the 
party  on  trial,  it  was  of  a  fact  not  wholly  disconnected  with 
the  crime,  or  immaterial  to  the  investigation.    It  was  a  part  of 
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the  rc5  gestcBy  and  did  corroborate  the  witness  in  a  material 
fact  and  was  consistent  with  the  entire  statement  made  by 
him.  It  was  a  fact  so  material  to  the  whole  story  told  by 
the  witness,  that  had  it  been  proved  that  he  was  in  the  house 
during  the  hours  mentioned  his  whole  statement  would  have 
fallen  to  the  ground,  and  been  proved  false.  As  we  have 
seen,  it  is  competent  for  the  jury  to  convict  upon  the  uncor- 
roborated testimony  of  an  accomplice,  and  when  corrobora- 
tion is  deemed  safe,  or  even  necessary,  the  rule  as  to  the 
manner  and  extent  of  the  corroboration  is  not  definitely  set- 
tled. Learned  judges  have  differed  on  the  subject.  Chief 
Baron  Joy,  in  his  treatise  on  the  Evidence  of  Accomplices 
(page  98),  says:  "The  only  rule,  therefore,  which  has  the 
appearance  of  reason  to  support,  is  that  which  I  have  en- 
deavored to  show,  has  uniformly  and  without  an  exception 
been  laid  down  and  acted  upon  by  the  English  judges, 
which  is,  that,  the  confirmation  ought  to  be  in  such  and  so 
many  parts  of  the  accomplice's  narrative  as  may  reasonably 
satisfy  the  jury  that  he  is  telling  truth,  without  restricting 
the  confirmation  to  any  particular  points,  and  leaving  the 
eflfect  of  such  confirmation  (which  may  vary  in  its  eflfect,  ac- 
cording to  the  nature  and  circumstances  of  the  particular  case) 
to  the  consideration  of  the  jury,  aided  in  that  consideration 
by  the  observations  of  the  judge."  In  Rex  v.  Beckett,  (1 
R.  &  R.  Cr.  Cases  Reserved,  251),  the  twelve  judges  agreed 
that  '*an  accomplice  did  not  require  confirmation  as  to  the 
person  he  charged  if  he  was  confirmed  as  to  the  particulars 
of  his  story."  This  does  not,  of  course,  imply  that  a  con- 
firmation as  to  wholly  immaterial  matters,  for  example,  as 
to  the  place  of  his  birth,  his  age,  his  residence,  but  the  de- 
tail of  the  crime  and  matters  connected  with  it.  People  v. 
Davis  (21  Wend.,  309)  is  not  inconsistent  with  the  au- 
thorities cited.  The  General  Sessions^  of  New  York  had 
charged  the  jury  that  the  witnesses  who  were  accomplices 
of  the  prisoner  were  not  to  be  believed  by  them,  unless  con- 
firmed by  other  credible  witnesses,  in  respect  to  the  facts 
connecting  the  prisoner  with  the  possession  of  the  forged 
bills  or  with  the  manufacture  of  them.  Judge  Nelson 
says  of  these  instructions,  that,  "  they  were  as  favorable  to 
the  prisoner  as  the  most  liberal  cases  on  the  subject  recom- 
mend ;  certainly  more  so  than  can  be  exacted  of  the  court 
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by  the  settled  rules  of  evidence."  The  absence  of  the  wit- 
ness from  his  house  on  the  business  of  concealing  the  body 
of  the  deceased,  upon  the  night  in  question,  was  a  material 
part  of  the  narrative,  and  when  it  was  proved  that  the  pris- 
oner was  going  at  the  time  and  under  the  circumstances 
stated,  in  the  direction  of  the  alleged  place  of  rendezvous,  the 
confirmation  of  the  witness  as  to  his  unusual  absence  from 
home,  was  not  only  a  confirmation  of  a  material  part  of  the 
story,  but  indirectly  tended  to  connect  the  accused  with  the 
crime.  It  being  merely  a  law  of  practice,  and  not  of  law, 
that  an  accomplice  should  be  corroborated  to  justify  a  con- 
viction upon  his  evidence,  it  is  not  essential  that  the  confir- 
mation when  offered  should  point  directly  to  the  defendant, 
if  it  is  of  any  part  of  the  material  statements  of  the  witness, 
the  question  being  in  all  cases  whether  the  jury  under  all  the 
evidence  will  believe  the  uncorroborated  part  of  the  testi- 
mony. 

The  commitment  of  one  of  the  witnesses  for  the  accused, 
for  perjury,  was  not  error  of  which  the  accused  can  com- 
plain. If  it  was  improper  and  the  prisoner  was  prejudiced 
by  it  with  the  jury,  the  remedy  was  by  motion  for  a  new 
trial.  The  arrest  occurred  during  the  trial,  but  was  no  part 
of  the  trial,  and  does  not  properly  have  a  place  in  the  bill 
of  exceptions. 

The  movements  of  Bishop  Vader  and  the  other  parties 
named  between  the  nineteenth  and  twenty-fifth  of  Decem- 
ber became  important  in  determining  precise  dates  which 
were  necessary  to  be  established,  and  in  reference  to  which 
there  was  a  controversy.  These  dates  were  material  to  the 
issue,  and  upon  their  determination  depended  very  greatly 
the  whole  frame  work  of  the  narrative  of  Vader,  the  accom- 
plice, upon  whose  testimony  a  conviction  was  asked.  It 
follows  that  the  evidence  of  the  presence  of  different  par- 
ties at  Baldwinsville  on  the  several  days  mentioned  in  the 
record  was  competent  as  bearing  upon  the  main  idsue,  and 
the  truth  of  Vader  which  was  sought  to  be  overthrown  by 
like  proof,  and  it  was  in  reply  to  such  evidence  that  the 
testimony  objected  to  was  given. 

Whether  the  deceased  was  at  Spore's  on  one  or  the  other 
of  two  Sundays  was  a  material  question,  the  defence  having 
given  evidence  tending  to  show  that  he  was  there  on  the 
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Sunday  following  the  day  of  the  alleged  murder.  Hence 
it  was  material  for  the  prosecution  to  prove  that  it  was  the 
Sunday  previous,  and  the  evidence  offered  to  establish  that 
fact  was  competent.  The  same  remark  applies  to  evidence 
given  as  to  the  time  when  deceased  was  at  the  house  of 
OdelL 

The  objection  to  the  evidence  of  Baker,  tending  to  show 
the  time  when  the  last  load  of  oats  was  delivered  at  Bald- 
winsville,  and  that  they  were  paid  for  two  or  three  days 
thereafter,  was  properly  overruled  for  the  reason  assigned 
by  Judge  Smith  in  the  Supreme  Court. 

Upon  a  careful  examination  of  the  whole  case,  and  every 
exception  taken  at  the  trial,  we  have  found  no  error  to  the 
prejudice  of  the  plaintiff  in  error. 

The  judgment  must  be  af&rmed. 

All  concur;  except  Milleb,  J.,  not  voting. 

Judgment  affirmed. 
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The  aeeased  was  tried  and  convicted  of  the  crime  of  mayhem,  at  a  conrt  of  Ojer 
and  Terminer  of  the  county  of  Kings. 

The  indictment  charged  the  accused,  in  substance,  with  wilfully  and  feloniously 
and  with  premeditated  design  making  an  assault  upon  one  Walter  West- 
lake  and  did  then  and  there  wilfully  and  feloniously  and  from  premeditated 
design,  with  his  teeth,  did  cut,  bite,  slit,  and  destroy  on  purpose,  with  in- 
tent, then  and  there  and  thereby,  in  manner  aforesaid,  the  thumb  of  the 
said  Walter  Westlake,  then  and  there  to  maim  and  disfigure,  against  the 
form  of  the  statute,  &c. 

Ob  the  trial  it  was  shown,  that  the  accused  and  Westlake  were  riding  in  the 
same  street  car  in  the  city  of  Brooklyn  ;  the  accused  not  paving  his  fare 
was  put  off  by  the  conductor  ;  that  he  soon  got  on  again  and  forced  his  way 
into  the  car,  saying,  "Let  me  in  till  I  eat  somebody."  After  he  got  in 
be  caaght  hold  of  the  conductor  and  bit  his  thumb.  Westlake  told  him  to 
be  quiet  as  there  were  ladies  in  the  car ;  he  then  sat  down.  Not  long  after 
the  accused  jumped  up,  struck  Westlake,  and  seized  his  nose  with  his 
teeth.     Westlake  put  up  his  hand  to  protect  his  face  when  the  accused 
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took  hold  of  Westlalce's  thumb  with  his  teeth  and  began  chewing  it,  and 
continued  to  chew  it  until  he  reached  the  platform  of  the  car  and  was 
forced  off  by  the  other  passengers.  The  thumb  of  Westlake  was  perma- 
nently disabled. 

At  the  close  of  the  evidence  the  counsel  for  the  defendant  requested  the  court 
to  charge  the  jury  : 

Mrit.  "  Under  the  indictment  in  this  case,  the  defendant  cannot  be  convicted  of 
mayhem,  in  cutting  off  or  disabling  the  thumb  of  the  complainant. 

Second.  "  The  indictment  does  not  allege  that  the  thumb  was  cut  off  or  disabled. 

Third.  *'  The  allegation  in  the  indictment  that  the  thumb  was  destroyed,  is  dis- 
proved by  the  evidence,  the  thumb  still  being  perfect  on  the  hand  of  thcT 
complainant,  whether  disabled  or  not. 

Fourth.  *'  There  is  no  evidence,  in  the  case,  of  premeditated  intent,  such  as  is 
called  for  by  the  statute  defining  the  crime  of  mayhem. 

Mfth.  "  The  premeditated  attempt  required  by  the  statute,  must  be  evinced  by 
lying  in  wait  or  some  similar  means,  and  no  such  evidence  has  been  offered 
in  the  case. 

Sixth.  "  The  indictment  in  this  case  is  not  sufficient  as  an  indictment  for  may- 
hem, and  is  only  good  as  an  indictment  for  assault  and  battery.'* 

The  court  declined  so  to  charge,  but  did  charge,  that  as  to  the  first  three  prop- 
ositions, the  word  "  destroy,"  as  used  in  the  indictment,  necessarily  in- 
cluded the  word  "disabled,"  and  that  proof  that  the  thumb  was  disabled 
answered  the  averment,  and  was  sufficient  to  sustain  the  indictment.  The 
counsel  for  the  prisoner  duly  excepted. 

Held,  that  the  offence  is  complete  whenever  a  person  having  formed  a  design  to 
maim  another,  proceeds  to  and  does  execute  it.  The  jury  must  find  as  a 
fact,  before  there  can  be  a  conviction,  that  there  was  a  premeditated  design 
to  maim,  and  it  must  be  averred  in  the  indictment. 

Held,  that  the  manner  in  which  this  design  was  evinced,  and  the  circumstances 
establishing  it  are  matters  of  evidence  to  be  proved  on  the  trial ;  the  issue 
being,  whether  the  particular  injury  was  deliberately  and  intentionally 
committed. 

Held,  that  the  English  statute  made  the  maiming  of  another  an  offence  only 
when  there  was  premeditation  evinced  in  a  particular  manner,  viz.,  "by 
lying  in  wait."  The  intention  of  our  statute  was  to  enlarge  the  definition  of 
the  offence,  and  to  include  within  it  all  cases  of  designed  and  premeditated 
maiming,  and  the  words  "or  in  any  other  manner,"  were  inserted  for  thai 
purpose. 

See  Godfrey  v.  The  People,  ante,  209. 

Held,  that  it  is  a  well  settled  rule  of  criminal  pleading  that  an  indictment  upon 
a  statute,  must  state  all  the  facts  and  circumstances  which  constitute  the 
statutory  offence,  but  it  is  not  necessary  that  the  words  of  the  statute  should 
be  precisely  followed.  Words  of  equivalent  import  may  be  substituted,  or 
words  of  more  extensive  signification,  and  which  necessarily  include  the 
words  used  in  the  statute.  The  word  ' '  destroy  "  used  in  the  indictment  is 
more  comprehensive  than  the  word  "  disable,"  and  it  includes  what  is  sig- 
nified by  it,  and  the  indictment  is  not  defective  by  reason  of  the  substi- 
tution. 
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EM,  that  it  was  proper  to  leave  the  question  to  the  jury  whether  the  prisoner, 
by  premeditated  design,  inflicted  the  injary  complained  of.  The  design 
most  precede  the  conflict,  and  not  originate  with  or  grow  out  of  it.  But  it 
is  a  question  of  fact  f op  the  jury. 

Wm,  F.  Howej  for  the  prisoner. 
Thomas  8.  Moore,  for  the  people. 

Andbews,  J.  The  oflfence  of  mayhem  is  defined  by  the 
statute  as  follows : 

"  Every  person  who,  from  premeditated  design,  evinced 
by  lying  in  wait  for  the  purpose,  or  in  any  other  manner,  or 
with  intention  to  kill  or  commit  any  felony,  shall  (1)  cut  out 
or  disable  the  tongue ;  or  (2)  put  out  an  eye ;  or  (3)  slit  the 
lip  or  destroy  the  nose ;  or  (4)  cut  oJBf  or  disable  any  limb  or 
member  of  another  on  purpose,  on  conviction  thereof,  shall 
be  imprisoned,  etc."     (2  R.  S.,  665,  §  27.) 

The  prisoner  was  convicted  under  this  statute  for  dis- 
abling the  thumb  of  the  prosecutor  by  biting.  The  parties 
at  the  time  of  the  injury  were  in  a  street  car  in  Brooklyn. 
The  prisoner  caught  the  thumb  of  the  prosecutor  between 
his  teeth,  and  held  it  there  for  some  moments,  meanwhile 
biting  through  and  separating  the  joint,  thereby  perma- 
nently stiffening  and  disabling  it.  The  indictment  charges 
that  the  prisoner  (Tully)  "  with  force  and  arms  in  and  upon 
one  Walter  Westlake,  wilfully  and  feloniously,  and  with 
premeditated  design  did.  make  an  assault,  and  that  the  said 
Owen  Tully  with  the  teeth  of  him,  the  thumb  of  him  the 
said  Westlake,  then  and  there  wilfully  and  feloniously,  and 
with  premeditated  design,  did  cut,  bite,  slit,  and  destroy  on 
purpose,  with  intent,  etc.,  to  maim,  and  disfigure,"  etc. 

It  is  insisted  that  the  indictment  is  defective  in  not  aver- 
ring the  manner  in  which  the  premeditated  design  was 
evinced.  This  was  unnecessary.  The  offence  is  complete 
whenever  a  person  having  formed  a  design  to  maim  another, 
proceeds  to,  and  does  execute  it.  The  jury  must  find  as  a 
fact,  before  there  can  be  a  conviction,  that  there  was  a  pre- 
meditated design  to  maim,  and  it  must  be  averred  in  the 
indictment.  But  the  manner  in  which  this  design  was 
evinced,  and  the  circumstances  establishing  it  are  matters 
of  evidence  to  be  proved  on  the  trial.    The  issuable  fact  on 
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this  branch  of  the  case  is  whether  the  particular  injury 
was  deliberately  and  intentionally  committed.  The  con- 
duct of  the  accused  before  and  at  the  time  of  the  trans- 
action, the  preparation  made  and  his  lying  in  wait,  his 
threats  and  declarations  tending  to  show  his  intention  in 
making  the  assault,  with  many  other  facts  and  circum- 
stances which  might  be  suggested,  may  be  given  in  evidence 
upon  the  issue  of  premeditation,  but  it  would  be  improper, 
and  often  impracticable,  to  spread  them  out  in  the  indict- 
ment. The  learned  counsel  for  the  prisoner  in  insisting 
upon  this  point,  has  been  misled  by  a  supposed  analogy,  in 
indictments  under  our  statute,  and  under  the  statute  22  & 
23  Caroline  II,  chapter  1.  That  statute  is  **that  if  any  per- 
son shall  on  purpose,  and  of  malice  aforethought,  by  lying 
in  wait,"  etc.,  do  any  of  the  acts  specified,  he  shall  be  guilty 
of  mayhem.  It  was  held,  that  an  indictment  under  this 
statute  must  aver  a  lying  in  wait  (3  Chitty  Cr.  Law,  786), 
and  for  the  reason  manifestly  that  without  the  averment,  no 
crime  under  the  statute  would  be  charged.  It  made  the 
maiming  of  another  an  offence  only  when  there  was  premed- 
itiition  evinced  in  a  particular  manner,  viz.,  "by  lying  in 
wait."  The  reason  for  the  decision  under  the  English  stat- 
ute has  no  application  to  indictments  under  our  statute. 
The  intention  of  our  statute  was  to  enlarge  the  definition  of 
the  offence,  and  to  include  within  it  all  cases  of  designed 
and  premeditated  maiming,  and  the  words  "or  in  any  other 
manner,"  were  inserted  for  that  purpose. 

The  indictment  is  also  claimed  to  be  defective  for  the  rea- 
son that  it  does  not  allege  that  the  prosecutor's  thumb  was 
"disabled."  The  fourth  specification  of  the  statute  is,  "  or 
shall  cut  off  or  disable  any  limb  or  member,"  and  the  indict- 
ment charges  that  the  prisoner  did  "cut,  bite,  slit,  and  de- 
stroy," the  thumb  of  the  prosecutor.  It  is  a  well-settled 
rule  of  criminal  pleading  that  an  indictment  upon  a  statute 
must  state  all  the  facts  and  circumstances  which  constitute 
the  statutory  offence,  but  it  is  not  necessary  that  the  words 
of  the  statute  should  be  precisely  followed.  Words  of 
equivalent  import  may  be  substituted,  or  words  of  more  ex- 
tensive signification,  and  which  necessarily  include  the 
words  used  in  the  statute.  The  decisions  are  by  no  means 
uniform  on  the  subject,  and  elsewhere  great  particularity 
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has  been  required  in  framing  indictments  upon  statutes,  and 
in  some  cases  it  has  been  held  that  the  precise  language  of 
the  statute  must  be  used.  But  the  rule  in  this  State  is  in 
conformity  with  the  more  liberal  doctrine  above  stated. 
{People  V.  Enochs  13  Wend.,  172 ;  People  v.  Holbrooke  13 
J.  R.,  90;  People  v.  Rynders^  12  Wend.,  427;  Fraser  v. 
People^  64  Barb.,  306;  People  v.  Thompson^  3  Park.,  208; 
see  also  Wharton's  Grim.  Law,  vol.  1,  §  376  ;  Rex  v.  Fuller^ 
1  B.  &  P.,  180;  ^xiU  V.  Little,  1  Vt.,  634;  Slate  y.  Hick- 
Tnan^  3  Halsted,  299 ;  United  Slates  v.  BacTieldery  2  Gall., 
16 ;  State  v.  Keen,  34  Me.,  500.)  The  word  "  destroy  "  used 
in  the  indictment  is  more  comprehensive  than  the  word 
"disable,"  and  includes  what  is  signified  by  it,  and  the 
indictment  is  not  defective  by  reason  of  the  substitution. 

We  are  also  of  opinion  that  the  evidence  warranted  the 
submission  to  the  jury  of  the  question  whether  the  prisoner, 
by  premeditated  design,  inflicted  the  injury  complained  of. 
It  is  quite  clear  that  there  may  be  a  maiming,  resulting 
from  an  unlawful  assault  which  could  not  be  punished  un- 
der the  statute  in  question.  The  maiming  must  be  the  re- 
sult of  premeditation  and  design,  and  it  has  been  recently 
decided  in  this  court  in  Godfrey  v.  The  People  (63  N.  Y., 
207),  that  the  design  must  precede  the  conflict,  and  not 
originate  with,  and  grow  out  of  it.  But  in  general  the  ques- 
tion whether  there  was  premeditation  will  be  one  of  fact  for 
the  jury,  and  not  of  law  for  the  court.  There  are  circum- 
stances, we  think,  in  this  case  from  which  the  jury  might 
have  inferred  that  during  the  interval  between  the  time  the 
prosecutor  first  addressed  the  prisoner  and  the  time  when 
the  prisoner  commenced  the  affray,  a  space  of  several 
minutes,  he  formed  the  intention  to  inflict  the  injury  which 
followed.  The  case  is  not  without  evidence  bearing  upon 
that  question,  and  it  was  carefully  submitted  to  the  jury 
with  instructions  upon  the  law,  quite  as  favorable  to  the 
prisoner  as  he  was  entitled  to. 

We  think  there  was  no  error  in  any  of  the  rulings  on  the 
trial,  and  that  the  judgment  of  the  General  Term  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
Vol.  n.  17 
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BuBKE  V.  The  People. 

The  Court  of  General  Sessions  of  New  York  city  and  county,  witb  a  jury,  oon- 
yicted  the  accused  of  the  crime  of  mayhem,  and  he  was  sentenced  by  the 
Recorder  to  imprisonment  in  the  State  prison,  for  the  term  of  fifteen  years. 

The  indictment  charged,  that  the  accused  did  feloniously  bite  off  a  piece  of  the 
left  ear,  and  disable  a  member  of  one  James  McLaughlin,  and  that  he  did 
feloniously  and  on  purpose  maim  him,  against  the  form  of  the  statute. 

On  the  trial  the  prosecution  asked  a  witness,  under  objection,  '*  Do  you  remem- 
ber what  McLaughlin  said  about  Burke's  coming  into  the  store  T*  The  an- 
swer was,  *'  Yes,  sir  ;  he  told  me,  when  I  wanted  him  to  go  and  tat  down 
and  go  to  sleep,  that  he  was  afraid  Burke  would  come  in  and  beat  him.  I 
said  *  nobody  will  beat  you  ;  sit  down  and  go  and  take  a  sleep.' "  A  motion 
was  made  to  strike  out  this  answer,  and  it  was  denied. 

Held,  that  the  statement  of  the  complainant  before  the  occurrence,  when  the 
prisoner  was  not  present,  was  not  admissible.  In  the  exercise  of  a  sonnd 
discretion,  the  testimony  should  have  been  stricken  out.  It  was  entirely 
incompetent. 

The  court  was  asked  to  charge  the  jury  that  the  fact  of  lying  in  wait  was  not 
made  out  by  the  prosecution.  The  court  declined,  and  an  exception  was 
taken. 

Held,  that  the  prosecution  did  not  make  out  the  fact  of  lying  in  wait,  contem- 
plated by  the  statute.  The  jury  could  not  assume'  that  he  was,  when  the 
evidence  did  not  warrant  it ;  and  the  absence  of  proof  of  a  material  fact 
like  that,  was  a  feature  in  the  prosecution  to  which  the  prisoner  was  clearly 
entitled. 

The  court  was  also  requested  to  charge  the  jury  that  the  offence  committed  was 
not  mayhem,  as  contemplated  by  the  statute.  The  court  declined  so  to 
charge,  and  the  prisoner's  counsel  excepted.  The  court  did  charge,  that  it 
was  a  question  for  the  jury  to  say  whether  his  ear  was  bit  off  by  this  man, 
and  whether  there  was  any  disability  to  the  ear  from  this  partial  deetruo- 
tion.  If  they  shall  so  decide,  I  shall  instruct  them  to  convict  this  man  of 
the  charge.     There  was  an  exception  to  this. 

Held,  that,  under  the  evidence,  the  Recorder  was  in  error.  There  was  no  evi- 
dence that  the  ear  was  disabled.  The  physician  did  not  so  state.  Its  per- 
fection was  destroyed,  but  its  usefulness  was  not  affected.  The  disability 
was  not  for  the  speculation  or  conjecture  of  the  jury,  but  to  be  considered 
and  disposed  of  on  the  evidence. 

Peter  Mitchell^  for  the  prisoner. 
B,  K.  PhelpSy  for  the  people. 
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Brady,  J.:  The  i-njary  inflicted  upon  the  complainant  is 
described  by  the  physician  who  attended  him,  thus :  "The 
wound  was  merely  the  outer  edge  of  the  left  ear ;  it  was 
pulled  oflf  from  there  right  down  to  the  lower  lobe  of  the  ear ; 
it  was  merely  the  outer  edge,  just  reaching  as  far  as  the  car- 
tilage—  a  simple,  clean  wound.'*  "  This  cut  was  one-eighth 
of  an  inch  deep  all  the  way  round."  The  circumstances 
under  which  the  wound  was  made  were  these :  The  com- 
plainant and  prisoner  had  been  together,  drinking  and  dis- 
puting, but  had  not  come  to  blows.  They  separated,  the 
complainant  going  to  a  saloon,  and  the  prisoner  elsewhere. 
The  complainant,  from  some  fancy  that  the  prisoner  would 
return  and  assault  him,  tried  to  borrow  a  pistol,  and  then 
an  ice- pick,  but  getting  neither,  he  took  a  poker  and  kept 
it.  The  prisoner  finally  came  into  the  saloon,  and  presently 
went  up  to  the  complainant,  taking  hold  of  the  lappel  of  his 
coat.  It  was,  it  would^  seem,  a  social  approach.  It  is  ap- 
parent that  it  was  not  a  hostile  demonstration  —  at  all  events, 
from  the  testimony  given.  The  complainant  was  very  much 
intoxicated  then,  and  there  is  no  doubt  that  the  prisoner 
was  drunk.  While  in  this  position,  something  was  said  by 
the  prisoner,  which  is  not  revealed,  and  the  complainant 
thereupon  struck  at  him  with  the  poker.  They  clinched, 
and  the  prisoner  bit  his  ear.  It  would  seem  from  the  evi- 
dence of  the  physician,  that  he  must  have  seized  the  outer 
edge  with  his  teeth,  and  torn  off  that  part  of  the  complain- 
ant's ear,  unless,  indeed,  the  complainant  tore  it  off  in  his 
efforts'to  free  himself.  The  complainant  did  not  know  al 
the  time  that  his  ear  was  bitten,  and  could  not  say  that  the 
prisoner  did  it.  He  had,  as  he  stated,  another  matter  with 
a  man  before  his  collision  with  the  prisoner.  He  also  ad- 
mitted that  he  was  a  quarrelsome  man  when  in  liquor. 

Upon  the  trial,  the  district  attorney  asked  the  bar- tender 
of  the  saloon  the  following  question  :  '*  Do  you  remember 
what  McLaughlin  said  about  Burke's  coming  into  the  store  T^ 
and  he  answered,  "Yes,  sir;  he  told  me,  when  I  wanted 
him  to  go  and  sit  down  and  go  to  sleep,  that  he  was  afraid 
Burke  would  come  in  and  beat  him.  I  said  '  nobody  will 
beat  yon  ;  sit  down  and  go  and  take  a  sleep.'  "  The  coun- 
sel for  the  prisoner  moved  to  strike  out  this  answer,  upon 
the  ground  that  he  did  not  hear  the  question  put  to  the  wit- 
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ness,  and  because  of  its  incopipetency.  The  application  was 
refused,  and  exception  was  taken  to  such  ruling.  There  is 
no  doubt,  it  should  be  said  here,  that  the  injury  received  by 
the  complainant  was  the  result  of  a  drunken  brawl,  and  none 
that  it  was  inflicted  by  premeditation  —  by  lying  in  wait 
for  that  purpose.  The  collision  which  occasioned  it  was  one 
really  begun  by  the  complainant,  who,  as  already  stated, 
on  some  observation  being  made,  struck  at  the  prisoner  with 
a  poker.  During  their  wanderings  earlier  in  the  day,  they 
had  wordy  disputes,  as  the  complainant  said,  but  the  pris- 
oner had  neither  struck  him  nor  threatened  to  strike  him, 
and  the  case  presents  no  evidence  which  warrants  the  con- 
clusion that  he  designed  to  do  him  any  harm  other  than 
taking  hold  of  the  lappels  of  his  coat,  which,  as  already 
suggested,  was  apparently  a  social  and  not  a  hostile  action. 

The  statute  under  which  the  prisoner  was  convicted  is  as 
follows : 

*' Every  person  who,  from  premeditated  design,  evinced 
by  lying  in  wait  for  the  purpose,  or  in  any  other  manner, 
or  with  intention  to  kill  or  commit  any  felony,  shall, 

1.  Cut  out  or  disable  the  tongue ;  or, 

2.  Put  out  an  eye  ;  or, 

3.  Slit  the  lip,  or  destroy  the  nose ;  or, 

4.  Cut  oflf  or  disable  any  limb  or  member  of  another,  on 
purpose,  upon  conviction  thereof,  shall  be  imprisoned  in  a 
State  prison  for  such  term  as  the  court  shall  prescribe,  not 
less  than  seven  years."  (2  Edmonds' 'Statutes  at  Large, 
683,  684.) 

The  court  was  asked  to  charge  the  jury  that  the  fact  of 
lying  in  wait  was  not  made  out  by  the  prosecution,  and  the 
court  declined  so  to  charge,  to  which  exception  was  duly 
taken.  The  court  was  also  asked  to  charge  that  the  jury 
could  find  a  verdict  of  assault  and  battery.  The  request  was 
granted,  but  coupled  with  a  statement  that  the  jury  could 
find  a  verdict  of  arson,  or  anything  they  liked ;  that  they 
had  the  physical  power  to  do  so,  but  they  should  hold 
themselves  responsible  to  their  oath  and  intelligence  to 
decide  according  to  evidence  and  the  law.  The  court  was 
also  requested  to  charge  the  jury  that  the  offence  committed 
was  not  mayhem,  as  contemplated  by  the  statute,  and  the 
proposition  evidently  rested  upon  the  fact  that  a  portion  of 
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the  ear  only  was  destroyed.  The  court,  in  answer  to  this 
request,  said:  ''The  mere  fact  that  the  ear  was  partially 
taken  off  —  that  that  should  constitute  no  offence — that  the 
ear  should  be  perfectly  destroyed,  I  shall  leave  to  the  jury 
to  say  whether  any  disability  was  attached  to  this  ear.  The 
ear  is  a  member  of  the  human  face.  It  is  a  component 
part  of  a  man's  countenance.  It  is  not  denominated  by  the 
statute.  It  would  be  an  absurdity  to  say  that  the  statute 
limits  the  application  to  the  entire  destruction  of  this  mem- 
ber. In  order  to  provide  for  that  difficulty,  the  statute 
says,  if  any  person  shall  'cut  off  or  disable  any  limb  or 
member.'  It  is  a  question  for  the  jury  to  say  whether  this 
ear  was  bit  off  by  this  man,  and  whether  there  was  any  dis- 
ability to  the  ear  from  this  partial  destruction.  I  shall 
leave  that  to  them.  If  they  shall  so  decide,  I  shall  instruct 
them  to  convict  this  man  of  the  charge."  The  prisoner's 
counsel  excepted  to  this  ruling. 

Upon  the  exceptions  thus  stated  the  appeal  in  this  matter 
depends.  In  reference  to  the  first,  it  may  be  said  that  the 
statement  of  the  complainant  before  the  occurrence,  when 
the  prisoner  was  not  present,  was  not  admissible.  It  is  not 
necessary  to  cite  authorities  for  a  rule  so  well  established  by 
the  law  of  evidence.  The  testimony  was  admitted  without 
objection,  it  is  true,  but  that  arose  from  the  failure  of  the 
prisoner's  counsel  to  hear  the  question,  if  we  are  to  believe 
his  declaration  in  open  court,  and  which  was  not  questioned. 
The  statement  was  injurious  to  the  defence  of  the  prisoner, 
because  he  claimed  to  have  acted  in  self-protection  ;  and  the 
effect  of  it  was  to  make  the  prisoner  the  aggressor,  and  to 
put  the  complainant  in  fear  of  bodily  harm,  thus  justifying 
his  resort  to  the  poker  when  he  could  get  neither  pistol  nor 
ice- pick,  when,  on  his  own  testimony,  there  was  nothing 
from  which  he  was  authorized  to  draw  the  conclusion  that 
the  prisoner  meant  to  assail  him  in  such  way  as  to  put  him 
in  any  jeopardy.  In  the  exercise  of  a  sound  discretion,  the 
testimony  should  have  been  stricken  out.  It  was  entirely 
incompetent.     (See  People  v.  McMahon,  2  Park.,  663.) 

In  reference  to  the  second  exception,  it  is  clear,  beyond 
all  doubt,  that  the  prosecution  did  not  make  out  the  fact  of 
lying  in  wait,  contemplated  by  the  statute.  The  intention 
of  the  prisoner  to  do  what  he  did,  was  not  evinced  by  lying 
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in  wait  for  the  purpose,  according  to  the  testimony,  and  he 
was  entitled  to  the  benefit  of  the  request  made.  The  refasal 
to  charge  as  requested  was  error  therefore.  It  may  be  that 
it  was  not  necessary  to  prove  that  fact ;  indeed,  it  is  qaite 
apparent  that  it  was  not  because  the  premeditation  might 
be  shown  "in  any  other  manner,"  because  the  prisoner's 
case  was  to  be  determined  by  the  "  other  manner"  when  it 
was  not  shown  that  he  was  lying  in  wait.  The  jury  could 
not  assume  that  he  was,  when  the  evidence  did  not  warrant 
it ;  and  the  absence  of  proof  of  a  material  fact  like  that, 
was  a  feature  in  the  prosecution  to  which  the  prisoner  was 
clearly  entitled. 

In  reference  to  the  third  exception,  it  must  be  said  that 
there  was  no  evidence  that  the  ear  was  disabled.  The  physi- 
cian did  not  so  state.  Its  perfection,  as  an  organ  of  the 
human  frame,  was  destroyed,  but  its  usefulness  for  the  pur- 
pose for  which  it  was  designed,  was  not  at  all  affected,  if 
this  case  is  to  be  disposed  of  on  the  evidence.  There  was 
no  distinct  exception  to  this  part  of  the  answer  of  the  court, 
given  to  the  request  in  relation  to  the  necessity  of  showing 
the  entire  destruction  of  the  ear,  but  the  exception  was  to 
the  ruling  upon  the  request,  and  it  was  part  of  the  ruling 
that  it  should  be  left  to  the  jury  to  say  whether  any  dis- 
ability was  attached  to  the  ear.  In  this,  under  the  evidence, 
the  learned  recorder  was  in  error.  The  disability  was  not 
for  their  speculation  or  conjecture,  but  to  be  considered  and 
disposed  of  on  the  evidence.  Whether  the  oflfence  of  which 
the  prisoner  stood  charged,  was  within  the  statute  to  which 
reference  has  been  made,  it  may  not  be  necessary  here  to 
decide ;  because,  assuming  it  to  be,  the  exceptions  taken  are 
such  as  to  require  a  new  trial ;  but  it  is  proper  to  say  that  it 
comes,  if  at  all,  within  the  statute,  certainly  and  only  within 
the  fourth  class,  namely,  *'to  cut  off  or  disable  any  limb  or 
member ;"  and  to  bring  it  within  that  class,  the  cutting  or 
disabling  must  be  done  on  purpose^  that  is,  with  premedita- 
tion. It  must  be  designedly  done.  It  must  be  the  intention 
to  do  it ;  otherwise  it  is  not  done  on  purpose ;  and,  it  seems 
to  me,  must  not  be,  under  a  proper  interpretation  of  the 
statute,  the  result  of  an  unexpected  instantaneous  encoun- 
ter, or  of  the  heat  of  sudden  passion,  or  of  the  excitement 
produced  by  the  fear  of  bodily  harm.    The  violent  inten- 
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tional  disfigarement  of  the  ear  is  an  offence  which  should 
be  punished,  and  doubtless  with  severity ;  and  it  may  be 
that  such  an  act  would  be  a  felony  within  the  provisions  of 
the  statute  mentioDed,  although  the  legislature  has  not  so 
expressly  declared.    It  reads,  *'  to  cut  off  or  disable."     It  is 
not  mayhem  at  common  law  to  cut  off  an  ear.    It  is  not,  by 
the  principles  of  that  system,  regarded  as  rendering  a  man 
less  competent  to  attack  his  adversary  or  to  defend  himself. 
(Barb.  Crim.  Pr.,  81;  4  Black.  Com.,  205;  Ros.  Cr.  Ev., 
664  [ed.  1836] ;  1  East  P.  C,  393;  State  v.  Marns,  1  Coxe, 
453;  Comm.  v.  Newelly  7  Mass.,  245.)    We  think,  however, 
that  upon  the  exceptions  discussed,  the  prisoner  is  entitled 
to  a  new  trial.     We  arrive  at  this  conclusion  the  more 
readily,  because  we  think  that  the  observations  which  accom- 
panied  the  charge  that  the  jury  might  find  a  verdict  of 
assault  and  battery,  were  such  as  in  effect  to  modify  the 
charge  on  that  subject,  or  destroy  its  benefit  to  the  prisoner, 
and  thus  leave  the  jury  to  infer  that  such  a  verdict  would 
be  at  variance  with  their  intelligence  and  the  evidence  and 
the  law.    It  was  not  so  intended,  doubtless,  and  perhaps 
there  may  be  some  inaccuracy  in  the  report  of  the  language 
used,  but  we  find  it  in  the  case,  and  feel  it  our  duty  to 
allude  to  it. 
Judgment  reversed  and  a  new  trial  ordered. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed,  and  a  new  trial  ordered 


■ 

i 
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COURT  OP  APPEALS. 

New  York,  1876. 


The  People  ex  rel.  Stokes  v.  The  Warden,  ect. 

The  General  Term  of  the  Sapreme  Court,  in  the  Second  Jadicial  Department, 
dismissed  a  writ  of  eertiarari  brought  to  review  a  decision  on  a  writ  of  ha- 
beas corpus  issued  upon  the  petition  of  the  relator  remanding  him  to  th.e 
custody  of  the  Warden  of  the  State  prison  at  Sing  Sing. 

On  the  6th  day  of  January,  1873,  Stokes,  the  relator,  was  adjudged  guilty  of 
murder  and  sentenced  to  be  hung  on  the  twenty-eighth  day  of  the  next 
month,  February.  The  relator  brought  his  writ  of  error,  the  execution  had 
been  stayed,  the  judgment  on  the  10th  of  June,  1878,  was  reversed  and  a  venire 
de  novo  ordered.  On  the  29th  of  October,  1873,  the  relator  was  again  tried 
and  convicted  of  manslaughter  in  the  third  degree.  On  that  day  he  was 
sentenced  to  State  prison  at  Sing  Sing  for  the  term  of  foar  years.  In  the 
meantime  he  had  been  imprisoned  in  the  jail  of  New  York  oounty.  Hia 
first  day  of  confinement  in  the  State  prison  was  the  first  day  of  November, 
1878.  It  was  certified  by  the  warden  of  the  prison  that  his  conduct  from 
the  1st  day  of  November,  1873,  to  the  date  of  the  certificate,  14th  Jan.  1875, 
had  been  good,  and  in  adherence  and  obedience  to  the  prison  officials  and 
discipline.  On  the  5th  of  February,  1876,  he  was,  by  habeas  corpus,  brought 
out  of  prison  and  asked  for  his  discharge  from  imprisonment.  The  request 
was  denied,  and  he  was  remanded. 

The  relator  claims  that  the  time  he  was  in  jail  in  the  city  of  New  York  should  be 
taken  as  part  of  the  four  years  of  his  sentence,  and  also,  that  he  had  earned 
by  good  conduct,  while  in  State  prison,  an  abatement  from  the  term  of  his 
sentence  ;  both  equalling  four  years. 

Held,  that  punishment  for  crime  is  that  pain,  penalty  or  forfeiture  which  the 
law  exacts,  and  the  criminal  pays  for  the  offence.  Punishment  is  the  im- 
mediate consequence  of  a  conviction  for  crime.  The  pain  or  penalty  which 
the  relator  suffered  in  jail  was  before  conviction  and  sentence,  it  was  not 
based  upon  the  judgment  of  a  court  or  jury;  he  was  not  serving  any  part 
of  his  sentence  ;  he  was  not  in  State  prison  ;  he  Was  not  at  hard  labor ;  he 
was  held  by  the  requirements  of  the  law  which  prescribes,  that  persons 
indicted  for  murder  may  be  kept  in  close  custody  until  their  trial  for  that 
crime  is  ended. 

Charles  W.  Brooke^  for  the  relator. 

Benjamin  K.  Phelps^  for  the  people. 

Polgeb,  J.  Before  the  6th  day  of  January,  1873,  the  re- 
lator had  been  indicted  and  put  on  trial  for  the  killing  of 
James  Fisk,  Jr.    On  that  day  he  was,  on  the  verdict  of  a  jury, 
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adjudged  guilty  of  murder  and  sentenced  to  be  hung  on  the 
twenty-eighth  day  of  February,  then  next.  .  The  sentence 
was  not  executed.  The  relator  had  brought  his  writ  of  error, 
and  proceedings  had  been  stayed.  The  judgment  was  re- 
versed by  this  court,  on  the  10th  of  June,  1873,  and  a  venire 
de  novo  ordered.  On  the  29th .  October,  1873,  the  relator 
was  again  put  upon  trial  under  the  same  indictment,  and 
was,  on  the  verdict  of  a  jury,  adjudged  guilty  of  manslaugh- 
ter in  the  third  degree.  In  the  meantime,  he  had  lain  in 
jail,  in  New  York  county.  He  was,  on  that  day,  sentenced 
to  be  imprisoned  in  the  State  prison  at  hard  labor,  for  the 
term  of  four  years.  This  term  of  imprisonment  is  the  max- 
imum  punishment  for  that  crime.  He  was  actually  for  the 
first  time  put  into  a  State  prison  at  Sing  Sing,  on  the  1st 
day  of  November,  1873,  and  has  been  kept  there  ever  since,  it 
is  to  be  assumed,  at  hard  labor.  On  the  14th  January,  1875, 
the  agent  and  warden  of  that  prison  made  a  certificate  dated 
that  day,  that  the  relator  had  faithfully  performed  such 
work  and  labor  as  had  been  assigned  to  him,  and  that  his 
conduct  from  the  1st  November,  1873,  to  the  date  of  the  cer- 
tificate had  been  good,  and  in  adherence  and  obedience  to 
the  prison  officials  and  discipline.  On  the  6th  February, 
1876,  he  was  brought  out  of  the  prison  by  writ  of  habeas 
corptLS^  and  claimed  to  be  discharged  from  imprisonment 
and  set  at  liberty.     This  was  denied  and  he  was  remanded. 

The  sole  claim  for  his  discharge  is,  that  he  has  suffered 
imprisonment  in  accordance  with  the  sentence  passed  upon 
him  for  the  full  term  of  it,  so  far  as  in  law  it  is  now  capable 
of  infliction. 

It  is  at  once  apparent,  that  from  29th  October,  1873,  to 
6th  February,  1876,  is  not  a  term  of  four  years.  So,  it  is 
plain,  that  the  relator  has  not  been  in  a  State  prison  at  bard 
labor  for  that  length  of  time,  and  has  not  thus  satisfied  the 
sentence.  But  the  relator  claims  that  the  time  from  the  6th 
of  January,  1873,  to  29th  October,  1873,  during  which  he 
was  kept  in  the  New  York  county  jail,  is  to  be  taken  as 
part  of  the  four  years  of  his  sentence  ;  and  he  further  claims, 
that  he  has  in  accordance  with  certain  statutes  (see  Laws  of 
1862,  chap.  417 ;  Laws  of  1863,  chap.  415 ;  Laws  of  1864, 
chap.  321;  Laws  of  1874,  chap.  451,  p.  698,  §  12),  earned  by 
good  conduct  in  State  prison,  an  abatement  from  the  term 
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of  his  sentence.  It  is  conceded,  that  these  two,  together 
with  the  time  for  which  he  has  been  actually  kept  in  the  State 
prison,  will  equal  four  years.  Still  we  cannot  yield  to  this 
claim  of  the  relator.  His  counsel  is  obliged  to  admit  that 
the  conviction  for  manslaughter  was  legal,  that  the  court  of 
Oyer  and  Terminer  had  thereupon  the  power  to  impose 
upon  him  a  sentence  of  imprisonment  in  the  State  prison, 
at  hard  labor,  for  four  years.  The  conviction  being  legal 
and  the  sentence  in  accordance  with  law,  it  follows  that  the 
State  may  exact  from  him  the  full  endurance  of  the  sentence 
and  of  every  part  of  it.  He  may  not  be  relieved  until  he 
has  shown  full  endurance,  or  executive  pardon,  or  what  is 
tantamount  thereto.  Nor  may  he  claim  relief  as  matter  of 
right,  until,  according  to  the  letter  of  it,  he  has  shown  full 
endurance. 

Punishment  for  the  commission  of  crime  is  that  pain,  pen- 
alty or  forfeiture  which  the  law  exacts,  and  the  criminal  pays 
or  suffers  for  the  offence.  In  legal  view,  it  cannot  be  said  to 
have  been  exacted,  nor  to  have  been  endured  or  begun  to  be 
endured,  until  the  commission  of  the  particular  crime  has 
been  legally  determined,  and  the  particular  criminal  legally 
ascertained ;  nor  until  the  due  sentence,  that  is,  the  judicial 
fixing  and  utterance,  of  the  definite  kind,  amount,  or  period 
of  punishment  has  been  authoritatively,  and  in  due  form  of 
law  and  proceeding,  pronounced  upon  him  for  his  crime, 
after  his  conviction  therefor.  Punishment  is  a  consequence 
of  crime,  to  be  sure,  but  in  a  legal  view,  it  is  the  immediate 
consequence  of  only  a  conviction  of  crime.  Hence,  any  pain 
or  penalty  which  the  offender  has  suffered  before  conviction 
and  before  sentence  has  been  pronounced  upon  him  is  ille- 
gal, or  is  due  to  some  demand  of  the  law  other  than  that 
based  upon  his  conviction.  In  either  case,  it  fails  to  enure 
to  his  benefit  as  part  of  that  due  punishment  which  the  law 
exacts,  by  reason  of  his  conviction  and  of  the  sentence 
passed  upon  him. 

Again,  as  a  general  rule,  from  which  this  case  is  not  an 
exception,  no  pain  or  deprivation  which  a  person  suffers  in 
accordance  with  law,  can  be  made,  as  of  his  right,  to  answer 
at  once  two  distinct  and  different  requirements  of  the  law. 
The  imprisonment  of  the  relator  in  the  county  jail  was  by 
virtue  of  one  requirement  of  law,  to  wit :  that  persons  in- 
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dieted  for  murder  may  be  kept  in  close  custody  until  their 
trial  therefor  is  ended.  It  was  for  that  reason  a  lawful  im- 
prisonment. It  could  have  been,  for  that  reason,  justified 
by  the  keeper  of  the  county  jail.  It  was  a  satisfaction,  then, 
of  that  specific  legal  exaction,  quite  another  exaction  than 
that  by  virtue  of  this  sentence,  and  it  was  a  satisfaction  of 
that  other  legal  exaction  only;  when,  after  that  arose  the 
legal  exaction  by  virtue  of  the  sentence  upon  this  conviction, 
the  imprisonment  which  the  relator  had  undergone  in  an- 
swer to  that  other  requirement,  had  been  applied  and  spent 
in  satisfying  it,  and  may  not  now  be  applied  in  satisfaction 
of  this  later  demand  of  the  law.  The  learned  counsel  for 
the  relator  admitted,  upon  the  argument,  that  the  imprison- 
ment in  the  county  jail  was  legal,  and  that  the  relator  could 
not  have  obtained  a  discharge  therefrom.  That  period  of 
imprisonment  was,  then,  appropriated  and  consumed  by 
some  demand  of  the  law,  other  than  the  conviction  of  Octo- 
ber 29,  1873,  and  the  sentence  thereupon,  and  does  not  now 
exist,  so  as  to  be  applied  in  satisfaction  of  the  latter.  More- 
over, important  parts  of  the  sentence  are  the  place  of  im- 
prisonment, to  wijb :  in  a  State  prison,  and  the  manner  of 
detention  there,  to  wit :  at  hard  labor.  When  the  relator 
lay  in  the  county  jail,  he  was  not  enduring  these  parts  of 
the  sentence ;  he  was  not  in  State  prison ;  he  was  not  at 
labor.  How  then  can  the  time  he  lay  in  the  county  jail  be 
reckoned  a  part  of  the  time  for  which  the  law  adjudged  him 
to  be  at  labor  in  the  State  prison?  Doubtless,  a  court  when 
imposing  sentence  of  imprisonment  may  consider  in  mitiga- 
tion of  the  severity  of  it,  the  time  for  which  the  convict  has 
been  in  custody  while  awaiting  trial.  And  this  is  the  only 
force  of  the  instances  brought  forward  by  the  learned  coun- 
sel. It  is  matter  of  discretion  only,  and  the  discretion  is 
exercised  upon  that  fact,  the  same  as  upon  any  of  the  cir- 
cumstances of  the  case  which  may  be  urged  upon  the  court 
for  mitigation  of  punishment. 

If  the  time  during  which  the  relator  was  confined  in  the 
county  jail  is  not  allowed  to  him,  the  time  which  should  be 
awarded  to  him  for  good  conduct  in  State  prison  will  not 
now  avail  to  procure  his  discharge.  Hence,  it  is  not  need- 
ful that  we  consider  at  length,  whether  the  awarding  thereof 
is  within  the  province  of  the  courts.     It  will  suffice  here  to 
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Bay  that  the  learned  counsel  for  the  relator  has  failed  to 
convince  us  that  the  courts  may  interfere   to  make  that 
award.     There  may  be  question  whether  it  is  not  a  matter 
for  the  executive  alone. 
The  order  of  the  General  Term  should  be  afflrmd. 

All  concur. 

Order  affirmed. 


SUPREME  COUKT. 

Foiirth  Department — *New  York,  1876. 


Oetner  V.  The  People. 

The  Coart  of  Sessions  for  the  county  of  Erie,  and  a  jary,  tried  and  convicted 
the  accused  of  perjury.  On  the  trial  a  motion  was  made  to  quash  the  hi- 
dictment  on  the  ground  that  it  did  not  state  aU  the  facts  necessary  to  make 
the  defendant  guilty  of  the  offence  charged,  and,  that  it  did  not  show  the 
defendant  guilty  of  any  offence  punishable  by  law.  The  motion  was 
denied. 

Heldj  that  the  denial  of  the  motion  was  error.  The  gist  of  the  offence  charged 
was,  that  the  defendant  wilfully  and  corruptly  swore  falsely,  in  an  affidavit 
made  by  him  for  the  purpose  of  obtaining  an  audit  of  an  unliquidated 
claim  which  he  had  against  the  city  of  Buffalo,  by  the  common  council  of 
that  city,  pursuant  to  section  7  of  title  8  of  the  charter  thereof.  It  is  not 
averred  in  the  indictment,  that  the  affidavit  was  authorized  by  the  charter ; 
nor  that  it  was  made  for  the  purpose  required  by  section  7  of  title  3 ;  nor 
that  the  claim  to  which  it  was  appended  was  ever  presented  to  the  common 
council  for  audit.  Without  these  averments,  sustained  by  proof,  the  offence 
would  not  be  made  out.  The  rule  is,  that  if  the  indictment  does  not  set 
forth  the  facts  requisite  to  constitute  the  offence  charged,  a  conviction  upon 
it  cannot  be  sustained. 

Lewis  &  Gurney^  for  the  accused. 

Benjamin  H,  Williams^  district  attorney,  for  the  people. 

Gilbert,  J.:  The  gist  of  the  offence  of  which  the  pris- 
oner was  convicted,  consists  of  wilfully  and  corruptly  swear- 
ing false,  in  an  affidavit  made  for  the  purpose  of  obtaining 
an  audit  of  an  unliquidated  claim  which  he  had  against  the 
city  of  Bpffalo,  by  the  common  counsel  of  that  city,  pursu- 
ant to  section  7  of  title  3  of  the  charter  thereof.    That  sec- 
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tion  prohibits  the  common  coancil  from  auditing  any  each 
claim,  unless  it  be  made  out  in  detail,  with  certain  prescribed 
specifications,  nor  unless  accompanied  by  an  affidavit  that 
the  claim  and  the  items  and  specifications  thereof,  .are  in  all 
respects  just  and  correct.  (2  Laws  1870, 1179,  §  7.)  Section 
11,  of  title  16,  provides,  that  every  person  who  shall  wilfully 
and  corruptly  swear  false  to  any  material  fact  in  any  affida- 
vit authorized  by  the  acty  shall  be  guilty  of  perjury. 

It  is  not  averred  in  the  indictment,  that  the  affidavit  was 
authorized  by  the  charter,  nor  that  it  waB  made  for  the  pur- 
pose required  by  section  7  of  title  3,  nor  that  the  claim  to 
which  it  was  appended  was  ever  presented  to  the  common 
council  for  audit.  The  averment  is,  that  the  prisoner  caused 
his  bill  to  be  presented  to  Mr.  Ditto,  the  engineer,  and  that 
he  made  the  affidavit  before  Mr.  Pierce,  who  was  a  commis- 
sioner of  deeds  and  a  clerk  in  the  office  of  the  engineer. 
But  it  is  not  averred  that  it  was  any  part  of  Mr.  Ditto's  du- 
ties to  receive  the  bill,  or  that  he  in  fact  received  it  for  any 
purpose  connected  with  the  audit.  Without  the  averments 
omitted,  or  equivalent  ones  sustained  by  proof,  the  offence 
would  not  be  made  out ;  for  if  the  affidavit  was  made  for 
any  other  purpose  than  that  of  obtaining  an  audit  of  the 
claim,  and  was  misapplied,  it  was  not  authorized  by  the 
charter,  and  perjury  could  not  be  assigned  upon  it  under 
section  11  of  title  16.  It  is  a  familiar  rule,  that  if  the  indict- 
ment does  not  set  forth  the  facts  requisite  to  constitute  the 
offence  charged,  a  conviction  upon  it  must  be  reversed. 

The  provisions  of  the  Revised  Statutes  which  define  the 
crime  of  perjury  (2  R.  S.,  681,  §  2),  cannot  be  applied  to 
the  case.  It  would  not  under  any  circumstances  fall  under 
subdivision  1  of  that  section.  It  might  possibly  fall  under 
subdivision  2,  if  the  indictment  contained  an  averment  that 
the  affidavit  was  necessary  in  the  prosecution  of  a  private 
Tight  of  the  prisoner.  But  the  indictment  does  not  show 
that  fact.  The  learned  district  attorney  replied  to  the  ob- 
jection that  the  indictment  was  defective,  by  referring  us  to 
the  third  subdivision  of  that  section,  which  applies  to  a  case 
where  any  oath  may  be  lawfully  required  by  any  adminis- 
trative officer.     There  are  three  answers  to  this : 

First.  The  oath  was  not  in  fact  required,  but  was  made 
voluntarily ;  nor  does  it  appear  that  Mr.  Pierce,  who  took 
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the  affidavit,  was  authorized  by  the  common  council,  or  that 
it  was  his  duty  as  a  city  officer,  to  make  such  a  requi- 
sition ;  or  that  .there  is  any  law  conferring  such  authority 
upon  him.  ^ 

Second.  It  could  not  lawfully  be  required,  but  it  was  op- 
tional with  the  prisoner  whether  he  would  make  the  affida- 
vit, or  forego  the  audit  of  his  bill.  Verifying  it  without  the 
purpose  of  having  it  presented  for  audit,  would  not  be  an 
offence. 

Third.  The  admihistrative  officers,  referred  to  in  subdivi- 
sion 3,  are  those  enumerated  in  title  5  of  chapter  5,  part  1, 
of  the  Revised  Statutes,  and  Mr.  Pierce's  functions  do  not 
bring  him  within  that  class,  for  he  was  not  an  administrative 
officer  of  any  sort,  but  a  clerk  only  in  the  office  of  the  en- 
gineer. 

We  are  satislSed  that  the  indictment  is  not  sufficient,  and 
for  that  reason  the  conviction  must  be  reversed  ;  and,  as  no 
conviction  can  legally  be  had  upon  it  the  prisoner  must  be 
absolutely  discharged.     (2  R.  S.,  741,  §  24.) 

Present  —  Mullin,  P.  J.,  Smith  and  Gilbert,  J  J. 

Judgment  reversed,  and  prisoner  discharged. 


COURT  or  APPEALS. 

New  York,  1876. 


LOOMIS  ET   AL.    V.    ThE  PeOPLE. 

The  accused  were  convicted  of  the  crime  of  larceny.  They  were  indicted  for 
stealing  from  one  Christian  Olaaon,  the  sum  of  ninety  dollars. 

On  the  trial  it  was  shown  that  Olason  the  complainant,  and  the  prisoners,  were 
passengers  on  the  same  train  ;  that  Lewis,  one  of  the  prisoners,  engaged 
Olason  in  conversation  soon  after  the  train  started  and  continued  in  his 
company  until  they  reached  New  York  ;  that  on  arriving  there,  at  Lewis' 
suggestion  they  went  to  a  hotel,  where  he  and  Olason  left  their  valijBes  and 
Olason  left  also  a  box :  at  the  instance  of  Lewis  they  went  for  a  walk, 
and  during  the  walk  he  informed  Olason  that  he  had  a  check  for  $500 
which  he  wished  cashed,  and  went  to  a  building  which  he  called  a  bank. 
The  bank  he  said  was  not  open  and  they  took  another  walk  and  went  into  a 
saloon,  where  they  found  Loomis.     Lewis  asked  for  two  cigars  and  offered 
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a  five  dollar  bill  in  pajment.  The  bartender  ooald  not  change  it,  when  the 
prisoners,  Lewis  and  Loomis,  threw  dice  to  see  who  should  pay  for  the  cigars, 
and  Lewis  lost.  They  then  threw  dice  for  five  dollars  and  Loomis  lost. 
Lewis  offered  to  divide  with  Olason,  but  he  said  he  would  have  nothing  to 
do  with  it.  Loomis  then  put  up  8100  as  a  bet,  and,  Lewis  having  but  f  10, 
asked  Olason  for  ninety  more  so  that  he  could  make  the  bet,  saying  "  I  am 
sure  to  beat  him  again,  and  you  can  have  your  money  back.  If  I  do  lose  I 
have  got  the  check  for  $500,  and  we  will  go  to  the  bank  and  get  the  check 
cashed,  and  you  can  have  the  money."  Upon  this  Olason  let  Lewis  have 
$90.  The  money  was  won  by  Loomis.  Olason  demanded  of  Lewis  his 
money.  Lewis  asked  for  $100  more  which  was  refused.  Loomis  then  put 
up  $100  against  what  had  been  represented  by  Lewis  as  a  check  of  |500 
and  Loomis  won.  Lewis  then  said  he  was  not  worth  a  cent,  and  he  and 
Loomis  left  the  room.  Olason  saw  no  more  of  them  until  after  their  arrest. 
Loomis  was  searched  and  a  package  was  found  marked  on  the  outside  $500, 
made  up  of  a  one  dollar  national  currency  bill,  a  five  dollar  bill  of  the 
Citizens'  Bank,  a  Confederate  States  twenty  dollar  bill  and  pieces  of  brown 
paper  inside.  There  was  also  found  upon  him  five  metal  worthless  pieces, 
each  representing  a  twenty  dollar  coin.  On  Lewis  there  was  found  a  pack 
of  three-card  monte  cards. 

The  counsel  for  the  accused  asked  the  court  to  charge  the  jury  that  there  was 
not  sufficient  evidence  to  warrant  a  conviction ;  which  was  refused  and  ta 
exception  taken. 

The  court  charged  the  Jury  :  "  If  you  are  satisfied  from  the  evidence,  beyond 
any  reasonable  doubt,  that  the  two  prisoners  conspired  fraudulently  and 
feloniously  to  obtain  the  complidnant's  money  and  convert  it  absolutely  to 
their  own  use  without  his  consent,  and  that  in  pursuance  of  such  conspiracy 
they  did  feloniously  and  fraudulently  obtain  from  the  complainant  the 
ninety  dollars  by  the  means  and  in  the  manner  and  under  the  circumstances 
testified  to  by  the  complainant  with  the  intention  of  converting  the  money 
absolutely  to  their  own  use  without  his  consent  and  against  his  will,  and 
that  the  complainant  did  not  intend  to  part  with  his  ninety  dollars  abso- 
lutely but  only  for  a  short  time  and  only  until  Lewis  could  get  the  check  or 
pretended  check  cashed,  I  think  you  can  and  ought  to  convict  the  prisoners 
of  grand  larceny,  otherwise  that  you  should  acquit  the  prisoners." 

To  this  charge  the  counsel  for  the  prisoners  duly  excepted. 

MM,  that  the  prosecutor  did  not  intend  to  part  with  the  possession  or  the  owner- 
ship of  the  money.  It  was  handed  over  for  a  particular  purpose,  with  no 
intention  to  loan  it,  or  absolutely  to  surrender  the  title. 

Hddf  that  the  character  of  the  crime  depends  upon  the  intention  of  the  parties, 
and  that  intention  determines  the  nature  of  the  offence.  Where  by  fraud, 
conspiracy  or  artifice,  the  possession  is  obtained  with  a  felonious  intent,  and 
the  title  still  remains  in  the  owner,  larceny  is  established,  but  where  the 
title,  as  well  as  the  possession,  is  absolutely  parted  with,  the  crime  is  false 
pretences.  The  intention  of  the  owner  to  part  with  his  property  is  the  gist 
and  essence  of  the  offence  of  grand  larceny. 

William  F.  KiTvtzing^  for  the  prisoners. 

Benj.  K.  PhelpSy  district  attorney,  for  the  people. 
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Miller,  J.  The  prosecutor  was  induced  to  place  bis 
money  upon  a  game  of  hazard  upon  the  assurance  of  Lewis, 
one  of  the  prisoners,  that  he  was  to  win,  and  he  would 
have  his  money  back,  or  that  in  case  of  loss  other  money 
would  be  procured  upon  a  check  which  Lewis  claimed  to 
have  in  his  possession,  and  paid  in  place  of  that  lost. 

It  is  evident  that  the  prisoner  Lewis  and  his  confederate 
Loomis  conspired  fraudulently  and  feloniously  to  procure 
the  money  of  the  prosecutor,  and  by  means  of  a  trick  and 
device  succeeded  in  converting  it  to  their  own  use.  Upon 
the  facts  proven,  the  question  to  be  determined  is,  whether 
a  case  of  larceny  is  established.  The  jury  have  found  that 
it  was  the  intention  of  the  prisoners  to  convert  the  money 
wit li out  the  consent,  and  against  the  will  of  the  prosecutor, 
and  that  he  did  not  intend  to  part  with  his  property.  I 
tliink  that  the  conclusion  at  which  they  arrived  was  abun- 
dantly warranted  by  the  evidence,  and  the  conviction  of 
the  prisoners  can  be  upheld  upon  well-established  legal 
grounds. 

It  is  contended  that  the  conviction  was  erroneous,  because 
the  prosecutor  voluntarily  parted  with  his  money,  not 
expecting  to  receive  back  the  same  bills,  but  others  in  their 
place,  and  hence  the  crime  was  not  made  out.  It  must  be 
conceded  that,  in  order  to  establish  the  offence  of  larceny, 
there  must  be  a  trespass,  and  without  this  element  the 
offence  is  not  complete.  (1  Hawk.  PI.  Cr.,  §  1,  p.  108; 
2  Russ.  on  Crimes  [5th  Am.  ed.],  95;  McDonald  v.  The 
People^  43  N.  Y.,  61 ;  Hilderhrand  v.  People^  56  id.,  394.) 
Even  although  the  owner  is  induced  to  part  with  his  prop- 
erty by  fraudulent  means,  yet  if  he  actually  intends  to  part 
with  it,  and  delivers  up  possession  absolutely,  it  is  not  lar- 
ceny.    (People  V.  Smithy  63  N.  Y.,  111.) 

In  this  case,  considering  the  circumstances,  it  cannot  be 
deemed,  we  think,  that  the  prosecutor  intended  to  part  with 
the  possession  or  the  ownership  of  the  money.  It  was  handed 
over  for  a  particular  purpose,  with  no  intention  to  loan  it, 
or  absolutely  to  surrender  the  title,  and  it  was  only  in  case 
of  its  loss  that  other  money  was  to  be  procured  upon  the 
check,  which  the  prisoner  Lewis  claimed  to  have  in  his  pos- 
session. The  prosecutor  then  had  parted  with  no  absolute 
right  to  the  same,  nor  transferred  any  title  to  the  bills  be- 
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lore  the  contingency  of  the  loss  occurred,  and  the  use  of  the 
money  was  but  temporary,  and  for  a  specilBed  object.  Cer- 
tainly, when  it  appeared  that  no  lo^s  had  happened,  the 
temporary  possesion  was  at  an  end,  and  to  all  intents  and 
purposes  the  money  reverted  to  the  prosecutor.  The  alleged 
loss,  brought  about  by  the  criminal  and  fraudulent  conduct 
of  the  prisoners,  could  not  change  the  title,  or  in  any  way 
transfer  the  ownership  to  them.  They  did  not  thereby  ac- 
quire any  right,  and  it  cannot  seriously  be  questioned  that 
at  this  time,  if  not  befoie,  the  prosecutor  would  have  been 
justified  in  taking  the  money,  forcibly,  or  could  have  main- 
tained an  action  for  the  recovery  of  the  same  identical  bills. 
It  was  his  money,  and  the  conversion  of  it  by  the  prisoners, 
before  it  was  won,  was  without  a  semblance  of  lawful  au- 
thority, and,  as  the  jury  have  found,  with  a  felonious 
intent. 

It  was  a  clear  case  of  larceny,  as  marked  and  significant, 
in  its  general  features  as  if  the  prisoners  had  wrongfully 
seized  and  appropriated  it  when  first  produced.  The  form 
of  throwing  the  dice  was  only  a  cover  ;  a  device  and  contri- 
vance to  conceal  the  original  design,  and  so  long  as  there 
was  no  consent  to  part  with  the  money,  does  not  change  the 
real  character  of  the  crime.  While  the  element  of  trespass 
is  wanting  and  the  offence  is  not  larceny,  where  consent  is 
given,  and  the  owner  intended  to  part  with  his  property  ab- 
tsolutely,  and  not  merely  with  a  temporary  possession  of  the 
same,  even  although  Buch  consent  was  procured  by  fraud, 
and  the  person  obtaining  it  had  an  animus furandij  yet  as 
is  well  said  by  a  writer  upon  criminal  law : 

**  It  is  different  where,  with  the  anim/us  fura/adiy  a  per- 
son obtains  consent  to  his  temporary  possession  of  property, 
and  then  converts  it  to  his  ovm  use.  The  act  goes  farther 
than  the  consent,  and  may  be  fairly  said  to  be  against  it. 
Consent  to  deliver  the  temporary  possession  is  not  consent 
to  deliver  the  property  in  a  thing,  and  if  a  person,  animus 
furaTuLi^  avail  himself  of  a  temporary  possession  for  a  spe- 
cific purpose,  obtained  by  consent  to  convert  the  property 
in  the  thing  to  himself  and  defraud  the  owner  thereof,  he 
certainly  has  not  the  consent  of  the  owner.  He  is,  there- 
fore, acting  against  the  will  of  the  owner,  and  is  a  tres- 
passer, because  a  trespass  upon  the  property  of  another  is 
Vol.  n.  18 
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only  doing  some  act  upon  that  property  against  the  will  of 
the  owner." 

In  the  case  at  bar  there  was  no  valid  agreement  to  part 
with  the  money  absolately,  and  no  consent  to  divest  the  owner 
of  his  title.  It  was  passed  over  for  a  mere  temporary  use 
at  most,  and  the  legal  title  remaining  in  the  owner,  the  con- 
version of  it  by  the  prisoners  within  the  rule  cited  was  lar- 
ceny. The  reports  are  full  of  familiar  illustrations  of  this 
rule,  as  a  reference  to  some  of  the  leading  cases  will  show. 

In  Hildebrand  v.  The  People  {supra\  a  fifty-dollar  bill 
delivered  to  the  prisoner  to  pay  ten  cents  and  return  the 
change,  was  kept  by  him,  and  it  was  held  to  be  larceny. 
It  was  intended  that  after  taking  out  the  ten  cents  other 
money  should  be  exchanged,  and  to  this  extent  and  for 
this  purpose  the  prisoner  had  lawful  possession  of  the 
money.  In  that  case,  as  here,  the  money  was  not  abso- 
lutely parted  with,  but  surrendered  for  a  specific  purpose 
and  the  custody  temporarily  transferred.  It  is  true  that  in 
the  case  last  cited,  the  delivery  was  held  not  to  be  complete 
until  the  change  was  returned,  but  that  does  not  alter  the 
principle  when  there  was  but  a  temporary  possession  as 
there  was  no  transfer  of  the  ownership.  (See,  also,  McDon- 
ald V.  The  PeopUy  supra.)  Nor  does  it  change  the  aspect 
of  the  case,  where  by  trick  or  device  the  owner  is  induced 
to  part  with  the  custody  or  naked  possession  of  property 
for  special  purpose  to  one  who  receives  it  animus  furandi ; 
and  still  means  to  retain  a  right  of  property.  {Smith  v. 
The  People^  63  N.  Y.,  111.)  In  Jiex  v.  Horner  (1  Leach, 
305),  where  the  prosecutor  was  decoyed  into  a  public  house 
and  money  obtained  from  him  for  the  purpose  of  playing  at 
cards,  and  appropriated  by  the  prisoner,  it  was  held  that  if 
there  was  a  preconcerted  plan  to  obtain  the  money,  and  an 
animus  fur  andi^  it  was  felonious.  This  case  is  analogous 
and  directly  in  point,  and  it  is  diflicult  to  draw  any  distinc- 
tion between  the  case  cited  and  the  case  at  bar,  as  there  was 
quite  as  strong  ground  for  finding  the  felonious  intent  in  the 
latter  case  as  in  that  cited.  In  Rex  v.  Rohson  (R,  &  B..,  C.  C, 
413),  where  there  was  a  plan  to  cheat  the  prosecutor  out  of 
his  property  under  color  of  a  bet,  and  he  parted  with  the 
possession  only  to  deposit  it  as  a  stake  with  one  of  the 
confederates,  the  taking  was  held  to  be  felonious.    This 
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case  is  directly  in  point,  and  as  a  decision  by  the  twelve 
judges  is  entitled  to  great  weight.  The  cases  referred  to 
without  citing  others  which  bear  in  the  same  direction  are 
sufficient  to  sustain  the  conviction,  and  the  cases  which  have 
been  cited  as  upholding  the  principle  that  there  was  no  such 
parting  with  the  property  as  to  constitute  larceny,  do  not,  I 
think,  go  to  the  extent  which  is  claimed.  After  a  careful 
examination,  without  considering  them  in  detail,  suffice  it 
to  say,  that  perhaps  a  single  exception  {Beg.  v.  ThoToas^  9 
C.  &  P.,  744),  which  was  a  nisiprius  decision,  and  is  criti- 
cised in  the  opinion  in  Hildehrand  v.  The  People^  they  are 
all  clearly  distinguishable  from  the  case  now  considered, 
and  the  weight  of  authority  is  decidedly  in  an  opposite 
direction. 

There  is,  to  be  sure,  a  narrow  margin  between  a  case  of 
larceny,  and  one  where  the  property  has  been  obtained  by 
false  pretences.  The  distinction  is  a  very  nice  one,  but  still 
very  important.  The  character  of  the  crime  depends  upon 
the  intention  of  the  parties,  and  that  intention  determines 
the  nature  of  the  offence.  In  the  former  case,  where  by 
fraud,  conspiracy  or  artifice,  the  possession  is  obtained  with 
a  felonious  design,  and  the  title  still  remains  in  the  owner, 
larceny  is  established.  While  in  the  latter,  where  title,  as 
well  as  possession,  is  absolutely  parted  with,  the  crime  is 
false  pretences.  It  will  be  observed  that  the  intention  of 
the  owner  to  part  with  his  property  is  the  gist  and  essence 
of  the  offence  of  larceny,  and  the  vital  point  upon  which  the 
crime  hinges,  and  is  to  be  determined.  Although  the  pres- 
ent case  is  on  the  border  line,  yet  it  is  quite  clear  that  it  was, 
as  the  evidence  stood,  a  fair  question  for  the  jury  to  decide 
as  to  the  intent  of  the  prisoners  feloniously  to  take  the 
money,  and  as  to  the  intention  of  the  prosecutor  to  part 
with  the  ownership  of  the  same. 

These  questions  were  fairly  submitted  by  the  judge  to 
their  consideration,  and  as  there  was  no  error  in  the  charge, 
or  in  any  other  respect  on  the  trial,  the  conviction  must  be 
affirmed. 

All  concur;  Rapallo,  J.,  absent. 

Judgment  affirmed. 


1 
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COURT  OP   APPEALS, 

New  York,  1875. 


Rau  v.  The  People. 

The  accused  was  indicted  and  tried,  by  the  Coart  of  Sessions  of  Monroe  oonntj, 
for  a  misdemeanor  in  having  sold  intoxicating  liquors  and  wines  on  Sunday, 
contrary  to  the  provisions  of  the  Laws  of  1857,  as  amended  by  §  5,  of  chap- 
ter 549,  of  the  Laws  of  1873.  On  the  trial  the  accused  admitted  that,  <m 
the  days  charged  in  the  indictment,  he  sold  lager  beer  by  the  glass  as  a  bev- 
erage, pleading  a  license  under  the  excise  law. 

The  testimony  on  the  part  of  the  people,  tended  to  prove  that  lager  beer  was 
intoxicating. 

The  Judge  charged  the  jury  that,  if  they  found  lager  beer  to  be  Intoxicating, 
they  should  convict  the  accused.  To  this  charge  the  counsel  for  the  ac- 
cused excepted.    The  jury  found  the  defendant  guilty. 

Held,  that  the  claim  of  the  accused,  that  the  sale  of  lager  beer  on  Sunday  is  not 
prohibited  by  the  excise  law  of  1857,  as  amended  in  1873,  is  not  tenable. 
The  plain  and  obvious  intention  of  the  section  is  to  prohibit  the  sale  of  all 
intoxicating  liquors,  and  when  the  liquors  are  not  such  as  are  known  to  the 
courts  to  be  intoxicating,  their  character  as  intoxicating  or  not  most  be  de- 
termined, upon  competent  evidence,  as  a  question  of  fact. 

Held,  that  the  suggestion  of  the  counsel  for  the  accused,  that  by  the  omissioa 
of  the  words  "  ale  or  beer,"  in  the  section  under  consideration,  the  legisla- 
ture manifested  an  intention  to  omit  from  the  prohibition  lager  beer,  cannot 
be  upheld  by  the  general  rule  of  construing  statutes.  The  main  idea  of  all 
of  the  provisions  of  this  act,  as  evidenced  by  its  title,  was  '*  to  suppress 
intemperance,  and  to  regulate  the  sale  of  intoxicating  liquors,"  of  all  kinds. 
The  law  should  be  construed  with  reference  to  other  laws  upon  the  same 
subject,  and  to  the  mischiefs  intended  to  be  remedied.  The  law  was 
intended  to  cover  all  kinds  of  intoxicating  l>everage6  which  were  within  the 
mischiefs  of  the  law. 

WlUiam  H,  Bowman^  for  the  accused. 

Ang%t8  McDonaldy  assistant  district  attorney,  for  the 
people. 

Earl,  J.  Ran  was  indicted  in  Monroe  county,  in  1874, 
for  selling  intoxicating  liquors  and  wines  on  Sunday.  On 
the  trial  he  admitted  that  on  the  days  charged  in  the  indict- 
ment he  sold  lager  beer  by  the  glass  as  a  beverage,  having  a 
license  under  the  excise  law.  Evidence  was  given  tending 
to  prove  that  lager  beer  was  intoxicating,  and  the  judge 
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charged  the  jury  that  if  they  found  it  to  be  intoxicating  they 
should  convict  the  defendant.  The  defendant  excepted  to 
this  charge,  and  the  jury  found  him  guilty.  It  is  claimed 
on  his  behalf,  that  the  sale  of  lager  beer  on  Sunday  is  not 
prohibited  by  the  excise  law  of  1857  as  amended  in  1873. 
(Laws  of  1857,  vol.  2,  p.  413  ;  Laws  of  1873,  p.  861.) 

Section  21  of  the  Laws  of  1857,  as  amended,  provides,  that 
''  DO  inn,  tavern  or  hotel-keeper,  or  other  person,  shall  sell 
or  give  away  intoxicating  liquors  or  wines  on  Sunday.'* 
The  question  is,  whether  lager  beer  is  included  in  the  words 
"intoxicating  liquors."  As  to  such  well  known  beverages 
as  whisky,  brandy,  gin,  ale  and  strong  beer,  the  courts 
without  proof,  acting  npon  their  own  knowledge  derived 
from  observation,  will  take  notice  tkat  they  are  intoxicating, 
and  will,  therefore,  require  no  proof  of  the  fact.  {Neoin  v. 
Ladtce,  3  Denio,  437;  The  Boards  etc,^  v.  Taylor^  21  N.  Y., 
173;  People  v.  Wheelock^  3  Parker  Cr.  K,  9;  Taylor  v. 
People^  6  id.,  347.)  But  there  are,  doubtless,  intoxicating 
beverages  which  are  not  so  well  known  and  of  whose  char- 
acter the  courts  could  not  take  notice,  and  more  intoxicating 
beverages  may  yet  be  discovered.  As  to  all  such,  when  one 
is  charged  with  selling  them  in  violation  of  law,  there  must 
be  proof  that  they  are  intoxicating  before  a  conviction  can 
be  had.  Hitherto  the  courts  have  not  been  willing  to  take 
notice  that  lager  beer  is  intoxicating,  but  have  submitted 
the  question,  when  controverted,  to  the  jury,  to  be  deter- 
mined npon  the  evidence.  The  plain  and  obvious  intention 
of  the  section  is  to  prohibit  the  sale  of  all  intoxicating 
liquors,  and  when  the  liquors  are  not  such  as  are  known  to 
the  courts  to  be  intoxicating,  their  character  as  intoxicating 
or  not  must  be  determined,  as  it  was  in  this  case,  upon  com- 
petent evidence  as  a  question  of  fact. 

But  it  is  claimed  that  because  the  language  used  in  sec- 
tion 6  of  the  same  act  is  ^'  strong  or  spirituous  liquors,  wines, 
ale  or  beer,"  therefore,  by  the  omission  of  the  words  "ale 
or  beer,"  in  the  section  under  consideration,  the  legislature 
manifested  an  intention  to  omit  from  the  prohibition  lager 
beer.  If  this  claim  has  any  foundation,  it  must  go  to  the 
length  of  striking  from  the  prohibition  of  section  21  every- 
thing that  comes  under  the  denomination  of  ale  or  beer. 
That  one  having  a  license  violates  the  law  by  selling  beer 
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upon  Sunday  was  decided  in  the  case  of  The  People  ex  rel.^ 
etc.^  V.  The  Commissioners  of  Police  (59  N.  Y.,  92). 

It  is  a  general  rale  of  construction  that  force  should  be 
given  to  all  the  language  used  in  an  act,  and  a  change  in 
language  or  the  omission  of  words  sometimes  has  great  sig- 
nificance. But  the  omission  in  this  case  has  little  signifi- 
cance, as  language  in  the  act  of  1867,  as  will  be  seen  in 
Judge  Welles'  opinion  in  21  New  York  {supTa\  is  used 
without  much  precision.  The  main  idea  of  all  the  provi- 
sions, as  evidenced  by  the  title,  was  'Ho  suppress  intemper- 
ance, and  to  regulate  the  sale  of  intoxicating  liquors"  of  all 
kinds,  and  comprehensive  language  was  used  so  as  to  cover 
all  kinds  of  intoxicating  beverages  which  were  within  the 
mischiefs  of  the  law.  It  cannot  be  supposed  that  the  legis- 
lature intended  to  omit  ale  and  beer  from  the  prohibition, 
while,  by  laws  which  have  long  been  among  our  statutes, 
even  the  sale  of  meat,  fish  and  milk  on  Sunday  is  prohibited 
after  nine  o'clock.  (1  R.  S.,  676.)  This  law  should  be  con- 
strued with  reference  to  other  laws  upon  the  same  subject ; 
and  thus  construed,  giving  proper  effect  to  the  language 
used,  and  proper  consideration  to  the  mischiefs  intended 
to  be  remedied,  there  can  be  no  doubt  of  the  legislative 
intention. 

I  am  therefore  of  opinion  that  in  the  portion  of  the  charge 
complained  of  there  was  no  error.  I  have  examined  the 
other  exceptions  to  which  our  attention  was  called  upon  the 
argument,  and  it  is  sufficient  to  say  of  them  that  they  are  so 
clearly  groundless  as  to  need  no  consideration  here. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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COURT  OF  APPEALS, 

New  York,  1876. 


Carpenter  v.  The  People. 

The  accnaed  was  convicted  of  burglary  in  the  third  degree,  by  the  Court  of  Gen- 
eral Sessions  in  and  for  the  city  and  county  of  New  Tork. 

Before  the  grand  jury,  by  whom  the  accused  was  indicted,  was  sworn,  his 
counsel  interposed  a  challenge  to  the  array,  on  the  grounds  that  Douglas 
Taylor,  who  was  legally  elected  and  who  qualified  as  commissioner  of 
jurors  did  not  select  the  grand  jury  nor  was  such  jury  selected  by  any  one 
authorized  by  him  ;  that  they  were  illegally  selected  by  one  Thomas  Dunlap, 
who  had  been  appointed  in  the  place  of  said  Taylor  by  the  Mayor,  and  that 
the  act  of  the  legislature,  under  which  the  Mayor  acted,  was  unconstitu- 
tional, to  which  the  district  attorney  demurred,  and  the  demurrer  was 
sustained.  On  the  trial  the  counsel  for  the  prisoner  challenged  the  array 
of  the  petit  jurors  upon  the  same  grounds.  This  challenge  was  demurred 
to,  and  the  demurrer  sustained. 

JBM,  that  the  challenge  to  the  array  of  grand  jurors  was  properly  disallowed. 
The  Revised  Statutes  do  not  allow  such  a  challenge. 

HM  also,  that  the  challenge  to  the  array  of  i>ettit  jurors  was  properly  disal- 
lowed. On  the  face  of  the  challenge  it  appeared  Thomas  Dnnlap  who 
selected  the  petit  jurors  had  been  appointed  commissioner  of  jurors  and  was, 
therefore,  a  de  facto  officer. 

Sdd  further,  that  the  validity  of  the  appointment  of  Dunlap  could  not  be 
drawn  in  question  in  this  collateral  manner. 

Bapallo,  J.  The  challenge  to  the  array  of  grand  jurors 
was  properly  disallowed.  Under  the  provisions  of  2  Revised 
Statutes  (p.  724,  §§  27,  28)  no  such  challenge  can  be  allowed. 

The  challenge  to  the  array  of  petit  jurors  is  founded 
wholly  upon  the  allegation  that  the  jurors  were  not  selected 
by  Douglas  Taylor,  the  commissioner  of  jurors  of  the  county 
of  New  York,  and  that  he  did  not,  nor  did  any  person  on  his 
behalf,  attend  the  drawing  of  such  jurors. 

But  it  is  also  stated  in  the  challenge,  that  the  jurors  were 
selected  by  Thomas  Dunlap,  who  had  been  appointed  by 
the  Mayor  of  the  city  such  commissioner  of  jurors.  That 
the  Mayor  exercised  a  pretended  right  to  appoint  Dunlap, 
but  that  the  act  of  the  legislature  under  which  the  Mayor 
appointed  him  was  unconstitutional. 

It  thus  appears  upon  the  face  of  the  challenge,  that  the 
person  who  acted  as  commissioner  of  jurors  had  been  ap- 
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pointed  to  that  office  by  the  Mayor  of  the  city  of  New  York, 
in  pursuance  of  an  act  of  the  legislature,  and  that,  under 
color  of  that  appointment,  he  assumed  to  and  did  exercise 
the  functions  of  the  office.  He  was,  therefore,  a  de  facto 
officer,  whose  acts  were  valid  as  to  the  public,  so  long  as  he 
continued  to  occupy  and  exercise  the  functions  of  his  office ; 
and  the  validity  of  his  appointment  could  not  be  drawn  in 
question  in  this  collateral  manner. 

The  demurrer  to  the  challenge  was,  therefore,  properly 
sustained. 

The  judgment  must  be  affirmed. 

-^  ^^^^"-  Judgment  affirmed. 


COURT   or  APPEALS, 

New  Yobk,  1875. 


The  People  v.  Shaw. 

The  accQsed  was  charged  with  the  murder  of  his  wife  hy  administeriiig  to  her 
corrosive  sablimate.  The  prisoner  was  tried  by  a  Court  of  Oyer  aud  Termi- 
ner. At  the  commencement  of  the  trial,  there  were  upon  the  bench  a  jus- 
tice of  the  Supreme  Court,  Hon.  A.  D.  Watte,  county  judge  of  Washington 
county,  and  two  justices  of  the  Sessions,  Lyle  and  Steere,  After  several 
days  of  session,  Jtcstice  Steere  left  the  court  and  did  not  return  until  two 
days  after.  After  the  charge  to  the  jury  had  been  delivered  by  the  presid- 
ing judge.  Judge  Waite  left  the  court  and  was  not  present  whea  the  jury 
came  in  and  rendered  their  verdict. 

Held,  that  when  Justice  Steere  left,  a  competent  court  remained,  but  his  absence 
for  a  day  disqualified  him  from  further  sitting  on  that  trial. 

Held,  further,  that  Judge  Waite  having  left  the  court  there  remained  but  two 
qualified  members,  the  presiding  judge  and  Justice  Lyle.  They  did  not 
constitute  a  legal  court. 

Jarnes  Oibson^  for  the  people. 

D.  M.  Westfall^  for  the  defendant. 

Rapallo,  J.  We  are  of  opinion  that,  for  the  reasons 
assigned  by  Hardin,  J.,  at  General  Terra,  the  conviction  in 
this  case  was  properly  reversed.  We  concnr  in  his  concln- 
sion  that  the  participation  of  Justice  Steere  in  the  trial, 
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after  his  absence  from  the  court  for  an  entire  day,  was  error. 
But  we  cannot  fail  to  observe  that  the  proceedings  which  re- 
salted  in  the  sentence  of  the  prisoner  are  subject  to  the  fur- 
ther fatal  objection,  that  the  verdict  of  the  jury  was  not 
received  by  a  legally  constituted  court.  The  judiciary  act 
(Laws  of  1847,  chap.  280,  §  38)  prescribes  that,  except  in  the 
city  and  county  of  New  York,  Courts  of  Oyer  and  Terminer 
shall  be  composed  of  a  justice  of  the  Supreme  Court,  who 
shall  preside,  the  county  judge,  and  the  justices  of  the 
peace  designated  as  members  of  the  Court  of  Sessions ;  and 
that  the  presiding  justice  and  any  two  of  the  other  officers 
above  mentioned  shall  have  power  to  hold  said  courts.  It 
is  clear  that  under  this  statute  a  Court  of  Oyer  and  Termi- 
ner cannot  be  held  except  by  a  justice  of  the  Supreme  Court, 
and  at  least  two  of  the  other  officers  mentioned  in  the  act. 

The  court  before  which  the  prisoner  was  tried  consisted, 
at  the  beginning  of  the  trial,  of  a  justice  of  the  Supreme 
Court,  who  presided,  the.  Hon.  A.  D.  Waite,  county  judge 
of  Washington  county,  and  two  Session  Justices,  Lyle  and 
Stexhe.  After  the  trial  had  progressed  several  days  Justice 
St£EB£  absented  himself  from  the  court  for  an  entire  day, 
daring  which  the  trial  proceeded  and  evidence  was  taken. 
A  competent  court,  however,  remained,  and  if  Justice  Steeke 
had  not  returned,  and  the  others  had  continued  to  the 
end,  the  present  difficulty  would  have  been  avoided.  But 
he  did  return  and  takes  part  in  the  subsequent  proceedings. 
This  the  General  Term  decided,  for  the  very  cogent  reasons, 
and  upon  the  authorities  (except  Doran  v.  The  People^  2 
S.  C.  R.,  658,  reversed  in  this  court)  stated  by  Judge  Har- 
bin, was  error.  Justice  Steebe  had,  by  his  absence  during 
a  material  part  of  the  trial,  disqualified  himself  from  fur- 
ther sitting  as  a  member  of  the  court  on  that  trial.  Conse- 
quently the  only  members  authorized  to  sit  were  those  who 
had  remained  throughout  the  trial,  viz.,  the  presiding  jus- 
tice, Judge  Waite  and  Justice  Lyle.  After  the  charge  to 
the  jury  had  been  delivered  by  the  presiding  justice,  but 
before  the  rendition  of  the  verdict  Judge  Waite  left  the 
court,  and  did  not  return,  and  when  the  jury  came  in  there 
were  present  only  the  presiding  justice,  and  Justice  Lyle 
and  Justice  Steere,  but,  the  latter  having  disqualilSed  himself 
bj  his  previous  absence  from  taking  further  part  in  the  pro- 
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oeedings,  the  only  competeDt  members  of  the  court  remaining 
were  the  presiding  justice  and  Justice  Lylb.  That  they 
did  not  constitute  a  legal  court  is  plain  from  the  words  of 
the  judiciary  act  before  cited,  which  are,  that  the  presiding 
justice,  and  any  two  of  the  other  ofScers  mentioned,  shall 
have  power  to  hold  said  courts.  This  language  excludes 
the  idea  that  any  less  number  possessed  such  power. 

The  counsel  for  the  prisoner,  before  sentence,  moved  in 
arrest  of  judgment,  on  the  ground  that  no  legal  court  was 
present  to  receive  the  verdict.  The  point  being  thus  squarely 
taken,  we  are  constrained  to  sustain  it. 

Our  conclusion  on  this  branch  of  the  case  is  decisive  of 
the  present  writ  of  error.  Other  important  questions  are 
presented  by  the  bill  of  exceptions,  which  may  arise  on 
a  new  trial;  some  of  the  declarations  of  the  prisoner's 
wife,  when  in  extremis^  were  not  of  such  a  character  as  to 
make  them  evidence  against  the  prisoner.  They  were  not 
statements  of  facts  to  which  a  living  witness  would  have 
been  permitted  to  testify,  if  placed  upon  the  stand,  but  the 
mere  expression  of  belief  and  suspicions.  It  is  doubtful, 
however,  whether  the  objection  to  these  declarations  was 
taken  in  such  form  as  to  prevent  its  true  ground.  It  was 
a  general  objection  to  a  general  question,  as  to  what  she 
said  about  the  cause  of  her  sickness;  no  specific  objec- 
tion was  taken  to  the  character  of  the  declarations  when  dis- 
closed. The  question  objected  to  might  have  drawn  out  a 
proper  answer.  But  for  this  difficulty  the  opinion  of 
Countryman,  J.,  at  General  Term,  would  conclusively  show 
that,  on  the  ground  taken  by  him,  the  conviction  should 
have  been  reversed.  The  declarations  proved,  though  legally- 
inadmissible,  were  calculated  to  seriously  prejudice  the 
prisoner  before  the  jury.  We  are  also  inclined  to  think 
that  the  evidence  was  insufficient  to  connect  the  prisoner 
with  the  bottle  found  in  the  toll-house,  and  that  the  evidence 
tending  to  show  that  it  contained  corrosive  sublimate  was 
improperly  admitted. 

We  do  not  deem  it  necessary  to  consider  the  other  ques- 
tions presented,  as  they  may  not  arise  on  a  new  trial. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur. 

Order  affirmed. 


The  People  v.  Powell  et  al.  283 


COURT   OF  APPJIALS. 

Nbw  York,  1875. 


The  People  v.  Powell  et  al. 

The  accused  were  indicted  and  convicted  of  conspiring  together  to  neglect  an 
official  duty  required  by  cliapter  491  of  the  Laws  of  1871. 

The  defendants  were  oommissionerB  of  charities  of  the  county  of  Kings  and  they 
were  charged  with  conspiring  together  in  purchasing  supplies  without 
awarding  a  contract  therefor,  contrary  to  section  8  of  chapter  491,  Laws  of 
1871.  They  were  also  charged  with  official  misconduct.  Of  this  charge 
they  were  acquitted,  and  convicted  of  conspiracy. 

The  prosecution  proved  that  the  defendants  purchased  in  open  market  and 
without  previous  advertisement  the  articles  described  in  the  indictment. 
Evidence  was  given  by  the  defendants  showing  that  they  did  not  at  the 
time  know  of  the  existence  of  the  statute  or  that  it  was  their  duty  to  adver- 
tise, and  that  they  acted  in  good  faith  following  the  practice  Uieretof ore 
established  in  the  department. 

The  counsel  for  the  defendants  requested  the  court  to  charge  the  jury  that  they 
must  find  a  corrupt  intent  in  order  to  convict  the  defendants,  and,  that  if 
they  acted  in  the  honest  belief  that  the  law  did  not  require  them  to  adver- 
tise for  proposals,  the  jury  could  not  convict.  This  request  was  not  only 
refused  but  the  judge  charged  the  jury,  that  ignorance  of  law,  or  an 
absence  of  an  intent  to  violate  it,  would  not  avail  the  defendants  ;  and  if 
they  did  the  act  prohibited,  or  omitted  to  do  what  was  required,  they  were 
guilty. 

MM,  that  to  constitute  crime  there  must  not  only  be  the  act  but  also  the  crimi< 
nal  intention  ;  and  these  must  concur,  the  latter  being  equally  essential 
with  the  former.  To  make  an  agreement  between  two  or  more  persons  to 
do  an  act  innocent  in  itself  a  criminal  conspiracy,  it  is  not  enough  that  it 
appears  that  the  act  which  was  the  object  of  the  agreement  was  prohibited. 
The  confederation  must  be  corrupt.  The  agreement  must  have  been  entered 
into  with  an  evil  purpose,  as  distinguished  from  a  purpose  simply  to  do  the 
act  prohibited  in  ignorance  of  the  prohibition.  Mere  concert  is  not  con- 
spiracy. The  actual  criminal  intention  belongs  to  the  definition  of  the 
offence,  and  must  be  shown  to  justify  a  conviction  for  conspiracy. 

Mr,  MooTCy  for  the  people. 

Befnj.  F.  Tracy ^  for  the  defendants. 

Andrews,  J.  The  defendants,  who  were  commissioners 
of  charities  of  the  county  of  Kings,  were  indicted  for  official 
misconduct  in  neglecting  to  advertise  for  proposals  for  sup- 
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plies  for  the  use  of  the  poor  of  the  county  of  Kings  as 
required  by  chapter  491  of  the  Laws  of  1871,  and  in  pur- 
chasing supplies  without  awarding  a  contract  therefor,  con- 
trary to  the  provisions  of  the  act.  There  were  eleven  counts 
in  the  indictment  of  this  character,  each  charging  the  pur- 
chase by  the  defendants,  without  previous  advertisement,  of 
a  specific  article.  The  indictment  also  contained  eleven 
counts  for  conspiracy,  alternating  with  the  counts  for  official 
misconduct.  Each  of  the  conspiracy  counts  charged  that 
the  defendants  "did  frequently,  maliciously,  corruptly  and 
unlawfully  conspire,  combine,  confederate  and  agree  to- 
gether to  omit,  refuse  and  wholly  and  wilfully  neglect"  to 
advertise  for  proposals  for  the  articles  named  in  the  next 
preceding  count  for  official  misconduct.  The  omission  to 
advertise  and  the  purchase  of  the  article  mentioned,  without 
previous  advertisement,  are  the  overt  acts  charged  to  have 
been  committed  in  furtherance  of  the  object  of  the  con- 
spiracy. 

The  statute  of  1871,  so  far  as  the  same  is  here  material  to 
be  noticed,  is  as  follows : 

"The  said  board  of  commissioners  shall,  from  time  to  time 
as  may  be  necessary,  advertise  in  the  corporation  papers  of 
the  city  of  Brooklyn,  for  not  less  than  ten  days,  for  proposals 
for  all  such  things  as  shall  be  necessary  to  be  used,  in  and  for 
the  relief  and  support  of  the  poor  of  the  county  of  Kings ; 
and  shall  award  contracts  for  the  same  to  the  lowest  bidder 
or  bidders  who  shall  give  adequate  security,  excepting  such 
perishable  articles  as  are  excepted  by  existing  regulations 
of  the  superintendents  of  the  poor  of  the  county." 

The  defendants  were  acquitted  on  the  counts  charging 
official  misconduct,  and  were  convicted  of  conspiracy.  The 
conviction  was  reversed  by  the  General  Term  and  the  case 
comes  before  us  on  writ  of  error  sued  out  in  behalf  of  the 
People. 

The  court  charged  the  jury  that  if  they  should  find  that 
the  defendants,  or  any  two  of  them,  "entered  into  an  agree- 
ment or  understanding  by  which  they  agreed  and  conspired 
that  they  would  advertise  for  the  articles  but  would  continue 
to  take  them  as  they  previously  had,  and  that  this  agree- 
ment was  afterward  carried  into  execution  by  the  purchase 
of  one  or  more  articles  of  the  description  alleged  in  the 
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indictment,  this  was  all  that  was  necessary  in  order  to  con- 
stitate  the  conspimcy  and  make  the  defendants  amenable 
under  these  charges  in  the  indictment." 

The  prosecution  proved  that  the  defendants  purchased  in 
the  open  market  and  without  previous  advertisement  the 
articles  described  in  the  indictment,  but  evidence  was  given 
by  the  defendants  tending  to  show  that  they  did  not  at  the 
time  know  of  the  existence  of  the  statute  or  that  it  was 
their  duty  to  advertise,  and  that  they  acted  in  good  faith 
following  the  practice  theretofore  established  in  the  depart- 
ment. In  this  position  of  the  case  the  counsel  for  the  de- 
fendants called  upon  the  court  to  charge  the  jury  that  they 
must  find  a  corrupt  intent  in  order  to  convict  the  defend- 
ants, and  that  if  they  acted  in  the  honest  belief  that  the  law 
did  not  require  them  to  advertise  for  proposals  the  jury 
could  not  convict  them.  The  judge  ref  ased  the  instructions 
asked,  but  on  the  contrary,  in  unambiguous  language  and 
in  various  forms  of  expression,  charged  that  ignorance  of 
the  law,  or  an  absence  of  an  intent  to  violate  it,  would  not 
avail  the  defendants ;  and  if  they  did  the  act  which  was 
prohibited,  or  omitted  to  do  what  was  required,  they  were 
guilty.  It  is  quite  clear  from  the  record  that  the  learned 
judge  in  his  charge,  and  in  disposing  of  tlie  requests  to 
charge,  regarded  the  same  rule  applicable  to  the  conspiracy 
counts  as  to  those  charging  the  doing  of  an  act  prohibited 
by  the  statute  of  1871 ;  and  intended  to  hold  and  charge 
that  the  bare  agreement  between  the  defendants  not  to  ad- 
vertise for  proposals,  followed  by  conduct  and  acts  in  fur- 
therance of  the  object  of  the  agreement,  was  a  criminal 
conspiracy  and  rendered  them  liable  to  conviction  and  pun- 
ishment, although  they  supposed  they  might  lawfully 
purchase  without  advertisement  and  were  ignorant  of  the 
provision  of  the  statute  upon  the  subject.  I  think  this 
ruling  cannot  be  sustained.  The  general  rule  is,  that  to 
constitute  crime  there  must  not  only  be  the  act  but  also  the 
criminal  intention  ;  and  these  must  concur,  the  latter  being 
equally  essential  with  the  former  (G rover,  J.,  in  Stokes  v. 
People,  53  N.  Y.,  179),  and  the  intent  is  to  be  found  by  the 
jury.  But  where  a  man  is  indicted  for  doing  a  prohibited  act, 
he  will  not  be  allowed  to  say  that  he  did  not  know  of  the 
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existence  of  the  law  be  had  violated.  The  ojQfence  in  cases 
of  acts  mala  prohibita,  is  complete  when  the  act  is  inten- 
tionally done,  irrespective  of  any  actual  intention  to  violate 
the  law.  In  accordance  with  this  general  doctrine  it  has 
been  recently  held  in  this  court,  in  The  People  v.  Oardner^ 
that  an  honest  misconstruction  of  the  law  by  a  public  officer, 
under  which  he  did  an  act  which  the  court  held  he  was 
prohibited  from  doing,  was  not  an  excuse  for  doing  the 
prohibited  act.  But  to  make  an  agreement  between  two  or 
more  persons,  to  do  an  act  innocent  in  itself,  a  criminal  con- 
spiracy, it  is  not  enough  that  it  appears  that  the  act  which 
was  the  object  of  the  agreement  was  prohibited.  The  con- 
federation must  be  corrupt.  (3  Greenl.  Ev.,  75.)  The 
agreement  must  have  been  entered  into  with  an  evil  purpose, 
as  distinguished  from  a  purpose  simply  to  do  the  act  pro- 
hibited in  ignorance  of  the  prohibition.  This  is  implied  in 
the  meaning  of  the  word  conspiracy.  Mere  concert  is  not 
conspiracy.  Persons  who  agree  to  do  an  act  innocent  in 
itself,  in  good  faith  and  without  the  use  of  criminal  means, 
are  not  converted  into  conspirators,  because  it  turns  out 
that  the  contemplated  act  was  prohibited  by  statute.  The 
actual  criminal  intention  belongs  to  the  definition  of  the 
offence,  and  must  be  shown  to  justify  a  conviction  for  con- 
spiracy. The  offence  originally  consisted  in  a  combination 
to  convict  an  innocent  person  by  perversion  of  the  law. 
(3  Inst.,  143 ;  1  Hawkins,  446,  note.)  It  has  since  been 
greatly  extended,  but  I  am  of  opinion  that  the  defendants 
in  agreeing  to  do  an  act  prohibited  by  statute,  followed  by 
overt  acts  in  furtherance  of  the  agreed  purpose,  did  not  con- 
clusively establish  that  they  were  guilty  of  the  crime  of 
conspiracy. 

It  was  open  for  the  jury  to  find,  upon  evidence,  that  no 
criminal  intention  existed ;  and  if  this  had  been  found,  to 
have  acquitted  the  defendants.  The  argument  that  they 
were  presumed  to  know  the  law  and  that  therefore  they 
intended  to  violate  it,  might  properly  have  been  urged  be- 
fore the  jury  ;  but  this  presumption  was  not,  in  this  case, 
conclusive,  and  they  could  not  be  made  conspirators  by  pre- 
sumption and  intendment,  in  the  absence  of  any  intent  to 
violate  the  law. 
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For  the  errors  in  the  charge  upon  the  point  considered, 
and  without  considering  the  other  questions  in  the  case,  the 
judgment  of  the  Supreme  Court  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  prisoner  was  tried  in  the  Coart  of  Oyer  and  Terminer  of  the  city  and  county 
of  New  York,  and  convicted  of  the  crime  of  murder  in  the  first  degree. 

There  were  four  counts  in  the  indictment.  The  first  count  alleged  that  the 
prisoner  committed  burglary  of  the  store  of  one  James  H.  Noe  with  the 
intent  to  steaL  That  during  the  conunission  of  the  burglary  he  struck  said 
Noe  upon  the  heed  with  a  bar  of  iron,  wounding  him  and  of  which  he  died 
and  in  that  manner  committed  murder.  The  second  count  alleged  that  the 
killing  was  done  while  the  prisoner  was  committing  robbery  from  the  per- 
son of  the  said  Noe.  The  third  count  alleged  that  the  killing  was  with  the 
deliberate  and  premeditated  design  to  effect  the  death  of  said  deceased. 
The  fourth  was  the  common  law  count  for  murder. 

The  prisoner  plead  in  abatement  to  the  indictment  that  the  grand  jury  which 
found  the  same  were  not  drawn  according  to  law,  when  the  district  attorney 
demurred  to  the  plea,  the  prisoner's  counsel  joining,  and  the  plea  was 
overruled. 

The  counsel  for  the  accused  challenged  the  array  of  petit  Jurors,  the  district 
attorney  demurred  to  the  grounds  of  this  challenge,  and  it  was  overruled. 
The  grounds  of  both  challenges  are  fully  set  out  in  the  opinion  of  Judge 
Eabl. 

BM',  that  in  the  plea  there  was  no  allegation  of  any  corruption,  dishonesty  or 
unfairness  on  the  part  of  any  of  the  officers  in  selecting  and  drawing  the 
grand  jurors,  or  of  any  design  to  injure  the  defendant  or  any  other  person, 
and  it  contains  no  allegation  that  any  of  the  persons  who  were  upon  the 
grand  jury  which  indicted  the  defendant  did  not  possess  the  qualifications 
of  grand  jurors,  or  that  any  person  was  upon  the  jury  who  would  not  have 
been  there  if  all  the  forms  of  law  which  are  claimed  to  have  been  disre- 
garded, had  been  strictly  complied  with.  It  is  not  denied  that  the  jurors 
were  selected  at  the  proper  time  and  place.  It  is  not  alleged  how  persons 
eame  to  be  selected  whose  names  were  not  upon  the  petit  jury  lists,  nor  how 
many  were  thus  selected.  In  such  a  case  the  whole  list  cannot  be  held  to 
be  irregular  and  null,  so  that  none  of  the  persons  on  it  could  be  drawn  for 
grand  jurors,  because  a  few  names,  without  fraud  or  design,  were,  by  acci- 
dent or  oversight,  also  put  on  it. 
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Meld,  farther,  that  as  there  is  no  allegatioii  in  the  plea  that  the  drawing  was  not 
made  by  a  person  acting  and  claiming  the  right  to  act  as  commissioner, 
such  drawing  maj  have  been  made  by  a  defa4Sto  commissioner,  and  he  may 
have  been  recognized  as  such  by  all  the  oificers  who  had  relations  with  him 
or  his  work.  A  jury  drawn  by  a  de  facto  commissioner  would  be  as  regular 
as  one  dra*wn  by  a  dejure  commissioner. 

Hddy  that  there  was  but  one  offence  charged  in  the  first  count,  and  that  was 
murder  while  engaged  in  the  commission  of  the  felony  described. 

Meld,  that  the  first  count  describes  a  complete  baiglary  and  then  alleges  that 
the  accused  committed  the  murder  while  engaged  in  the  burglary,  not  after 
he  had  committed  it.  The  offence  of  burglary  is  complete  when  the  burg- 
lar breaks  into  a  dwelling-house,  with  the  intent  to  steal,  but  he  may  be 
said  to  be  engaged  in  the  commission  of  the  crime  until  he  leaves  the  build- 
ing with  his  plunder  ;  and  if  while  securing  his  plunder,  he  kills  any  one  re- 
sisting him,  he  is  guilty  of  murder  under  the  statute. 

Held,  that  this  count  is  not  defective,  in  that  the  allegation  was  that  the  killing 
was  **  wilful  and  felonious."  It  is  the  law  that  an  indictment  upon  a  stat- 
ute must  state  all  the  facts  and  circumstances  which  constitute  the  statute 
offence,  so  as  to  bring  the  accused  perfectly  within  the  provisions  of  the 
statute,  but  it  need  not  contain  the  words  of  the  statute.  It  is  generally 
sufficient  if  it  contain  the  substance  and  effect  of  them.  The  offence  is 
fully  described  by  alleging  that  the  defendant,  wilfully  and  feloniously, 
killed  Noe  while  he  was  engaged  in  the  commission  of  the  felony  of 
burglary. 

A.  Oakey  Holly  for  the  accused. 

BeTij.  jBT.  PTielpSy  district  attorney,  for  the  people. 

Earl,  J.  By  the  demurrer  to  the  plea  in  abatement,  the 
following  facts  must  be  deemed  admitted:  That  annual 
panel  of  grand  jurors  for  the  year  1875,  for  the  county  of 
New  York,  was  not  wholly  selected  from  the  petit  jury  lists 
made  out  by  Douglas  Taylor,  commissioner  of  jurors,  and 
that  that  panel,  as  well  as  the  special  panel  of  grand  jurors 
drawn  to  serve  at  the  term  of  court  at  which  the  defendant 
was  indicted,  contained  the  names  of  persons  who  were  not 
upon  the  petit  jury  lists  made  out  by  Taylor ;  that  Taylor, 
who  was  commissioner  of  jurors,  did  not  attend  upon  or 
supervise  the  drawing  of  the  grand  jurors  who  were  sum- 
moned by  the  sheriff,  and  from  whom  the  grand  jurors  who 
found  the  indictment  were  taken ;  and  that  he  was  pre- 
vented from  attending  such  drawing,  although  desirous  of 
so  doing,  by  the  duress  of  the  county  clerk.  It  is  claimed, 
on  behalf  of  the  defendant,  that  these  facts  show  that  he 
was  not  properly  indicted,  and,  therefore,  that  he  was  not 
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properly  convicted,  and  this  presents  the  first  question  for 
our  consideration. 

It  will  be  nsefal  to  bring  under  review  the  various  laws 
applicable  to  the  city  of  New  York,  relating  to  the  selection 
and  drawing  of  jurors,  so  that  we  may  see  the  precise  bear^ 
ing  of  the  defects  alleged  in  the  plea  demurred  to. 

Undef  the  Revised  Statutes  (2  R.  S.,  412,  §  21)  it  was  pro- 
vided  that  in  the  city  of  New  York  each  ward  should  be 
deemed  a  town  for  the  purpose  of  returning  petit  jurors,  and 
that  the  common  council  of  the  city  should  provide  by  ordi- 
nance the  manner  in  which,  and  how  often,  such  selection 
Bhould  be  made,  and  the  officers  and  persons  by  whom  it 
should  be  conducted.  A  list  of  the  jurors  thus  selected  was 
required  to  be  deposited  with  the  county  clerk,  and  he  was 
required  to  draw  thirty-six  jurors  to  attend  courts,  in  the 
presence  of  the  county  judge  and  sheriff.  (§§  24,  27,  29.) 
A  certified  list  of  the  persons  thus  drawn  was  to  be  delivered 
to  the  sheriff,  and  he  was  to  summon  the  persons  thus  drawn. 
In  1830,  by  chapter  24,  section  4  of  the  laws  of  that  year, 
the  number  of  jurors  to  be  drawn  for  any  court  was  not 
exceeding  eighty-four  instead  of  thirty-six,  and  thus  the 
law  as  to  selecting  and  drawing  petit  jurors  remained  until 
1847. 

By  the  Revised  Statutes  (2  R.  S.,  720,  §  2)  it  was  provided 
that  the  mayor,  recorder  and  aldermen  of  the  city  of  New 
York  should  meet  in  July  in  each  year  as  a  board  of  super- 
visors of  that  city  and  county,  and  should  prepare  a  list  of 
the  names  of  600  persons  to  serve  as  grand  jurors  at  the  dif- 
ferent courts  to  be  held  in  the  city  during  the  then  ensuing 
year,  and  until  new  lists  should  be  returned.  The  list  was 
required  to  be  returned  to  the  county  clerk.  He  was  required 
to  put  the  names  in  a  box  and  draw  therefrom,  from  time 
to  time,  in  the  presence  of  the  sheriff,  county  judge  or 
other  officers  named,  twenty-four  persons  to  serve  as  grand 
jurors  (§  10),  and  he  was  required  to  deliver  a  certified  list 
of  the  names  thus  drawn  to  the  sheriff,  and  he  was  required 
to  summon  them.  By  chapter  332  of  the  Laws  of  1841,  the 
number  required  to  be  drawn  was  changed  to  thirty-six,  and 
thus  the  law  remained  until  changed  as  mentioned  below. 
In  1847  (chap.  495)  it  was  provided  that  the  list  of  petit 

jurors  should  be  made  bv  a  person  to  be  appointed  by  the 
Vol.  IL  19 
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supervisors  of  the  city,  the  judges  of  the  Supreme  Court 
and  the  judges  of  the  Court  of  Common  Pleas,  and  known 
as  the  commissioner  of  jurors.  He  was  required  to  make  a 
list  of  all  persons  liable  to  perform  jury  duty,  and  return 
the  same  to  the  county  clerk.  The  names  thus  returned 
were  required  by  the  county  clerk  to  be  placed  in  a  box,  and 
he  was  to  draw  the  jurors,  as  before  provided,  to  serve  at 
the  courts,  and  the  persons  thus  drawn  were  to  be  summoned 
by  the  sheriff.  In  1863  (chap.  498)  it  was  provided  that  the 
persons  to  serve  as  grand  jurors  in  the  city  of  New  York 
should  be  selected  from  the  persons  whose  names  are  con- 
tained in  the  list  of  petit  jurors,  for  the  time  being,  for  said 
city,  by  a  board  to  consist  of  the  mayor,  presiding  judge  of 
the  Supreme  Court,  chief  justice  of  the  Superior  Court,  the 
first  judge  of  the  Court  of  Common  Pleas,  the  recorder  and 
the  city  judge.  They  were  required  to  meet  annually  at  the 
office  of  the  commissioner  of  jurors  on  the  first  Monday  of 
September,  and  organize  by  the  selection  of  one  of  their 
number  as  chairman,  four  of  their  number  constituting  a 
quorum.  The  commissioner  of  jurors  was  required  to 
attend  their  meeting,  act  as  clerk,  and  produce  to  them  all 
the  lists  of  jurors  in  his  possession.  They  were  required  to 
select  from  these  lists  a  list  of  not  less  than  600,  nor  more 
than  1,000  persons,  to  serve  as  grand  jurors  in  the  city  until 
the  next  list  shall  be  prepared  and  the  names  deposited. 
The  list  thus  selected  was  required  to  be  certified  by  the 
officers  making  it,  and  filed  in  the  office  of  the  county  clerk. 
The  names  upon  the  list  thus  made  and  filed  were  to  be 
placed  in  a  box  by  the  county  clerk,  and  he  was  to  draw 
therefrom  the  names  of  the  persons  who  were  to  serve  at  any 
court  as  grand  jurors  in  the  manner  then  provided  by  law, 
except  that  one  or  more  judges  of  a  court  of  record  were 
required  to  be  present  at  the  drawing  and  certify  the  same. 
The  number  to  be  drawn  was  not  changed,  and  they  were  to 
be  summoned  by  the  sheriflF. 

In  1870  (chap.  539)  the  law  was  again  somewhat  changed 
as  to  the  powers  and  duties  of  the  commissioner  of  jurors. 
The  commissioner  of  jurors  was  required  to  commence  the 
preparation  of  lists  of  petit  jurors  in  the  month  of  May  in 
each  year,  and  insert  therein  the  names  of  all  persons  pos- 
sessing the  qualifications  mentioned  in  the  law.    The  law  as 
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to  filing  the  lists  in  the  county  clerk's  office,  and  drawing 
and  summoning  petit  jurors  was  left  unaltered  ;  and  the 
law  as  to  the  selection,  certifying  and  filing  of  the  annual 
list  of  not  less  than  600  nor  more  than  1,000  grand  jurors 
was  left  unaltered.  Section  28  of  that  chapter,  however, 
provides  that  ''grand  jurors  shall  be  drawn  and  summoned 
in  the  same  manner  ^s  petit  jurors,"  and  that  ''  the  ballots 
shall  be  prepared  by  the  commissioner  of  jurors,  and  after 
being  carefully  compared  with  the  lists  regularly  selected, 
shall  be  placed  in  the  grand  jury  box.  Unless  the  Court  of 
Oyer  and  Terminer,  or  the  Court  of  General  Sessions,  shall 
otherwise  direct,  the  commissioner  shall  draw  fifty  grand 
jurors  for  each  of  said  courts  on  the  same  day  that  petit 
jurors  to  be  impanelled  at  the  same  time,  shall  be  drawn." 
This  was  the  first  law  which  authorized  the  commissioner  of 
jurors  to  draw  any  jury.  Before  that,  both  petit  and  grand 
jurors  were  required  to  be  drawn  by  the  county  clerk  in  the 
presence  of  the  officers  named.  Such  is  still  the  law,  except 
as  to  the  grand  jurors,  and  they  are  now  required  to  be 
drawn  by  the  commissioner  at  the  county  clerk's  office,  in 
the  presence  of  the  same  officers  as  before  required,  and  to 
be  certified  and  summoned  as  before.  Although  fifty  are 
reqaired  to  be  drawn  and  Bammoned,  as  a  grand  jary  can- 
not  be  composed  of  more  than  twenty-three,  nor  less  than 
sixteen  persons,  the  court  must  select  from  those  appearing 
the  requisite  number  and  excuse  or  discharge  the  rest.  (2 
R.  S.,  724.) 

The  plea  contains  no  allegation  of  any  corruption,  dis- 
honesty or  unfairness  on  the  part  of  any  of  the  officers  in 
selecting  and  drawing  the  grand  jurors,  or  of  any  design  to 
injure  the  defendant  or  any  other  person,  and  it  contains  no 
allegation  that  any  of  the  persons  who  were  upon  the  grand 
jury  which  indicted  the  defendant  did  not  possess  the  quali- 
fications of  grand  jurors,  or  that  any  person  was  upon  the 
jury  who  would  not  have  been  there  if  all  the  forms  of  law 
which  are  claimed  to  have  been  disregarded  had  been  strictly 
complied  with.  It  is  not  apparent  how  the  alleged  irregu- 
larities harmed  the  defendant,  and  it  is  certain  that  they 
had  no  relation  whatever  to  the  question  of  his  guilt  or 
innocence  of  the  crime  charged.  Under  such  circumstances 
the  indictment  should  be  upheld,  unless  the  facts  pleaded 
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point  ont  some  vital  error.  A  plea  in  abatement  is  a  dilatory 
plea,  and  is  it  a  general  rnle  that  it  mast  be  strictly  con- 
strued. The  greatest  accuracy  and  precision  are  required  in 
framing  it,  and  it  must  be  certain  to  every  intent.  (1  Chit. 
PI.,  445,  468 ;  1  Bishop  on  Cr.  Pro.,  §  324 ;  O'ConneU  v.  Re^ 
gina^  11  CI.  and  Pin.,  155 ;  Stale  v.  Bryant^  10  Yerger,  527; 
State  V.  Newer ^  7  Blackf.,  307 ;  State  v.  Brooks j  9  Ala.,  1 ; 
Hardin  v.  State,  22  Ind.,  347.) 

There  is  abundant  answer  to  that  portion  of  the  plea 
alleging  that  the  annual  list  of  grand  jurors  v^as  not  wholly 
selected  from  the  petit  jury  lists  made  out  by  Taylor  as  com- 
missioner of  jurors.  It  is  not  denied  that  the  jurors  were 
selected  at  the  proper  time  and  place.  We  must  assume,  as 
there  are  no  allegations  to  the  contrary,  that  the  board,  com- 
posed of  the  mayor  and  other  officers,  met  on  the  first  Mon- 
day of  September,  1875,  at  the  office  of  commissioner  of 
jurors,  and  organized  as  required  by  law ;  that  Taylor  was 
there  and  produced  to  them  all  the  petit  jury  lists  then  in 
his  office,  and  they  selected  mainly  from  such  lists  not  less 
than  600  nor  more  than  1,000  persons  who  were  qualified  to 
serve  as  jurors.  It  is  not  alleged  how  persons  came  to  be 
selected  whose  names  were  not  on  the  petit  jury  lists,  nor 
how  many  were  thus  selected.  It  will  answer  the  allegation 
of  the  plea  to  suppose  that  the  number  was  not  more  than 
two  or  three.  No  authority  can  be  found  holding  that 
in  such  a  case  the  whole  list  irregular  and  null,  so  that 
none  of  the  persons  on  it  could  be  drawn  for  grand  jurors, 
because  a  few  names,  without  fraud  or  design,  were,  as  we 
may  assume,  by  accident  or  oversight,  also  put  upon  it 
From  the  list  of  names  thus  selected  the  law  requires  fifty 
to  be  drawn  and  summoned  to  attend  court.  This  precise 
number  is  fixed  by  the  statute  for  no  purpose  of  benefit  or 
advantage  to  the  persons  who  may  be  presented  for  indict- 
ment. The  sole  object  of  requiring  this  number  is  to  secure 
the  attendance  at  court  of  a  sufficient  number  to  constitute 
a  grand  jury.  If  more  or  less  should  be  drawn  no  harm 
would  be  done  any  accused  person,  provided  a  sufficient 
number  of  qualified  jurors  were  drawn  and  impanelled. 
No  person  who  may  be  complained  against  before  the  grand 
jury  can  have  any  part  in  the  selection  from  the  fifty  of 
those  who  are  to  constitute  the  grand  jury.    The  duty  of 
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selecting  devolves  upon  the  court.  It  may  select  a  sufficient 
number  and  discharge  the  rest,  and  it  may  determine  in  its 
own  way  what  mode  shall  be  used  to  make  the  selection 
from  the  fifty,  and  for  what  reasons  any  of  the  fifty  may  be 
discharged  or  excused.  Hence,  the  fact  that  some  one  of 
the  fifty  may  not  have  been  upon  the  petit  jury  list  made 
by  Taylor,  so  long  as  there  is  no  complaint  that  all  the  per- 
sons actually  sworn  and  impanelled  were  not  upon  that  list, 
shows  no  error  of  which  the  defendant  could  take  advan- 
tage by  plea  in  abatement  or  otherwise.  {Ferris  v.  The 
People,  31  How.  Pr.,  140;  Friery's  Qase,  2  Keyes,  424; 
Vanhook  v.  Staie,  12  Texas,  252.)  Courts  do  not  look  with 
indulgence  upon  objections  to  irregularities  in  the  mode  of 
selecting  or  drawing  grand  jurors  committed  without  fraud 
or  design,  which  have  not  resulted  in  placing  upon  any  panel 
disqualified  jurors. 

But  the  portion  of  the  plea  we  are  now  considering  is 
defective  for  another  reason.  It  does  not  give  the  names  of 
the  persons  who  are  alleged  to  have  been  sheeted  and 
drawn,  and  who  were  not  upon  the  petit  jury  lists.  This  is 
always  required  in  a  plea  of  abatement  when  defects  of  such 
a  character  are  alleged.  Suppose  the  plea  had  been  that  a 
number  of  the  jurors  actually  impanelled  were  not  quali- 
fied, or  that  they  had  not  been  sworn,  a  plea  setting  up  such 
matters  for  the  purpose  of  quashing  the  indictment  would 
have  to  specify  the  names.  In  0'  ConneU  v.  Megina  {supra) 
a  plea  in  abatement  that  certain  of  the  witnesses,  upon 
whose  evidence  the  indictment  was  found,  were  not  sworn, 
was  held  bad  upon  general  demurrer,  among  other  reasons, 
because  the  names  of  the  witnesses  were  not  given  in  the 
plea.  In  this  case  the  names  should  have  been  given,  so 
that  if  the  district  attorney  had  chosen  to  join  an  issue  of 
fact  upon  the  plea  he  would  have  known  precisely  what  alle- 
gations he  would  have  to  meet. 

But  a  more  serious  allegation  of  error  is  the  one  that  Tay- 
lor, who  was  commissioner  of  jurors,  was  prevented  by 
duress  from  attending  upon  or  supervising  the  drawing  of 
the  grand  jury  for  the  October  term.  But  here  again  the 
all^^tions  of  the  plea  are  very  meager  and  deficient.  It  is 
admitted  that  the  jury  was  drawn  by  some  one.  The  county 
derk  may  be  assumed  to  have  been  present,  as  he  was  re- 


294  CowEN^s  Criminal  Reports. 

quired  to  draw  the  petit  jury  at  the  same  time,  and  prob- 
ably, also,  to  certify  the  drawing  of  the  grand  jury.  We 
must  assume  that  the  drawing  was  at  his  office ;  that  the 
other  officers  required  to  be  present  were  there ;  that  the 
ballots  were  prepared,  compared  and  deposited  in  the  grand 
jury  box  by  some  one  acting  as  commissioner  of  jurors,  and 
claiming  the  right  to  act  as  such ;  that  his  action  was  recog- 
nized by  the  officers  who  witnessed  and  were  required  to 
witness  the  drawing  ;  that  the  jurors  drawn  were  certified  to 
the  sheriff  by  the  proper  officer,  and  were  summoned  by 
him ;  that  they  appeared  and  were  sworn,  impanelled  and 
recognized  by  the  court  as  the  grand  jury,  without  any  ob- 
jection from  any  one.  All  these  facts  must  be  assumed,  as 
none  of  them  are  denied,  some  of  them  admitted,  and  all  of 
them  required  by  the  statute. 

The  plea  does  not  disclose  how  the  jury  was  drawn,  nor 
by  whom.  There  is  no  allegation  in  it  that  the  drawing  was 
not  made  by  a  person  acting  and  claiming  the  right  to  act  as 
commissioner,  and  there  is  no  allegation  that  Taylor  acted 
as  such  at  any  time.  The  allegation  as  to  him  is  simply 
that  he  was  commissioner  during  that  year,  which  allegation 
is  fully  satisfied  by  construing  it  to  mean  that  he  was,  de 
jure^  commissioner.  Consistently  with  that  allegation, 
therefore,  applying  the  rule  of  strict  construction  applicable 
to  such  a  plea,  we  may  hold  upon  all  the  facts  above  alluded 
to,  that  some  other  person  claimed  the  office  and  was  act- 
ing, at  least,  as  a  de  facto  commissioner,  and  that  he  was 
recognized  as  such  by  all  the  officers  who  had  relations  with 
him  or  his  work.  The  maxim  omnia  prcBSum  dviur  site  et 
solenetuT  esse  acta  donee  prohetur  in  contrarium  may  be 
invoked  against  the  loose  and  uncertain  allegations  of  irreg- 
ularity and  error  contained  in  the  plea  to  fortify  the  conclu- 
sion we  have  reached  that  the  jury,  if  not  drawn  by  a  dejure 
commissioner  was,  at  least,  drawn  by  a  efc  /"oofo  commis- 
sioner. A  jury  drawn  by  a  de  facto  commissioner  would  be 
as  regular  as  one  drawn  by  a  dejure  commissioner.  {LeecKs 
Case,  9  Howell's  State  Trials,  358;  Wilcox  v.  SmitJt,  5 
Wend.,  231 ;  People  v.  Cook,  8  N.  Y.,  67.)  The  case  of 
0'  ConneU  v.  Regina  {supra)  shows  how  strictly  such  pleas 
are  construed.  There  the  plea  was  that  the  indictment  was 
found  upon  the  evidence  of  four  witnesses,  and  that  the  said 
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witnesses  were  not  sworn  and  the  plea  was  faeld  bad,  among 
other  reasons,  because  there  was  no  averment  in  the  plea 
that  the  bill  was  not  foand  npon  the  evidence  of  other  wit- 
nesses who  were  sworn  besides  those  who  were  alleged  to 
have  been  examined  wi  thout  being  sworn,  and  because,  also, 
the  four  witnesses  might  have  been  authorized  by  law  to 
give  their  evidence  upon  affirmation  instead  of  upon  oath. 
So  there  is  no  averment  in  this  plea  that  the  jury  was  not 
drawn  by  some  one  who  was  acting,  and  claiming  the  right 
to  act,  as  commissioner  of  jurors.  In  Leeches  Case^  a  plea 
in  abatement  that  the  grand  jurors  were  returned  by  two 
persons,  naming  them,  who  were  not  sheriffs,  was  held  bad, 
because  the  court  might  infer  that  the  persons  named  acted 
as  de facto  sheriffs  and  were  recognized  as  such. 

We  therefore  conclude  that  the  demurrer  to  the  plea  was 
properly  sustained. 

It  is  claimed  that  the  defendant  could  not  be  convicted  of 
murder  in  the  first  degree  under  the  first  count,  on  the 
ground  that  that  count  was  void  for  duplicity  in  setting  up 
two  distinct  offences,  a  burglary  and  a  homicide  in  some  de- 
gree. That  count  first  describes  a  burglary  in  the  third  de- 
gree in  form  so  as  to  show  that  a  complete  offence  was 
committed^  and  then  charges  that  the  defendant,  while  en- 
gaged in  the  commission  of  the  burglary,  committed  the 
murder  charged.  There  was  but  one  offence  charged,  that 
of  killing  while  engaged  in  the  commission  of  a  felony. 
(Laws  of  1873,  chap.  644.)  An  indictment  under  that  pro- 
vision of  the  statute  must  describe  the  felony  and  state,  sub- 
stantially, facts  showing  that  the  accused  was  engaged  in 
the  commission  thereof.  It  certainly  can  do  no  harm  to  the 
accused,  and  could  not  mislead  him  as  to  the  charge  he  was 
called  upon  to  answer,  that  the  offence  was  described  more 
fully  or  minutely  than  was  necessary.  It  is  obvious  that 
only  one  offence  was  designed  to  be  charged  in  the  count, 
and  no  one  could  read  it  without  knowing  that  the  charge 
was  murder  while  engaged  in  the  commission  of  the  felony 
described. 

It  is  further  claimed  that  the  first  count  is  defective  in 
charging  that  the  killing  was  committed  after  the  complete 
offence  of  burglary  had  been  committed,  and  not  while  the 
accused  was  engaged  in  the  commission  of  the  burglary. 
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The  count  does  not  bear  this  construction.  It  describes 
a  complete  burglary  and  then  alleges  that  the  accused  com- 
mitted the  murder  while  engaged  in  the  burglary,  not  after 
he  had  committed  it.  If  a  burglar  break  into  a  dwelling- 
house  burglariously,  with  the  intent  to  steal,  the  offence  is 
doubtless  complete  before  he  leaves  the  building,  but  he  may 
be  said  to  be  engaged  in  the  commission  of  the  crime  until 
he  leaves  the  building  with  his  plunder ;  and  if,  while  there 
engaged  iu  securing  his  plunder,  or  in  any  of  the  acts  imme- 
diately connected  with  his  crime,  he  kills  any  one  resisting 
him,  he  is  guilty  of  murder  under  the  statute. 

Murder  in  the  first  degree  is  described  in  the  act  of  1873, 
as  follows :  '*  First.  When  perpetrated  from  deliberate 
and  premeditated  design  to  effect  the  death  of  the  person 
killed,  or  of  any  human  being.  Second.  When  perpetrated 
by  an  act  imminently  dangerous  to  others  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  without 
any  premeditated  design  to  effect  the  death  of  any  j^artica- 
lar  individual.  Third.  When  perpetrated  without  any  da- 
sign  to  effect  death  by  a  person  engaged  in  the  commission 
of  any  felony."  It  is  further  claimed  that  this  count  is  de- 
fective, because  it  was  not  alleged  therein  that  the  killing 
was  "without  any  design  to  effect  death,''  the  allegation 
on  the  contrary  being  that  the  killing  was  "wilful  and  felo- 
nious." It  is  undoubted  law  that  an  indictment  upon  a 
statute  must  state  all  the  facts  and  circumstances  which 
constitute  the  statute  offence,  so  as  to  bring  the  accused  per- 
fectly within  the  provisions  of  the  statute,  but  it  need  not 
contain  the  words  of  the  statute.  It  is  generally  sufficient 
if  it  contain  the  substance  and  effect  of  them.  {People  v, 
Allen,  6  Denio,  76 ;  1  Bish.  on  Cr.  Pro.,  §  612.) 

The  Revised  Statutes  (2  R.  S.,  546,  §  6)  contained  the  same 
definition  of  murder  as  that  of  murder  in  the  first  degree 
under  the  statute  of  1873,  except  in  the  first  division  of  sec- 
tion 6,  in  the  Revised  Statutes,  the  word  "deliberate," 
before  "premeditated,"  was  omitted.  In  1860  (chap.  410), 
murder  in  the  first  degree  was  described  as  follows;  "All 
murder  which  shall  be  perpetrated  by  means  of  p)oison  or 
by  lying  in  wait,  or  by  any  other  kind  of  wilful,  deliberate 
and  premeditated  killing,  or  which  shall  be  committed  in 
the  perpetration  or  the  attempt  to  perpetrate  any  arson, 
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rape,  robberry  or  burglary,  shall  be  deemed  murder  of  the 
first  degree."  In  1862  (chapter  197),  the  definition  of  mur- 
der as  contained  in  the  Revised  Statutes,  was  applied  to 
murder  in  the  first  degree,  except  that  the  third  subdivision 
of  section  5  was  altered  to  read  as  follows :  *'  When  perpe- 
trated in  committing  the  crime  of  arson  in  the  first  degree." 
Under  the  first  subdivision  of  section  6,  in  order  to  consti- 
tute murder  in  the  first  degree,  the  killing  must  have  been 
from  deliberate  and  premeditated  design.  The  object  of  the 
third  subdivision  was  clearly  in  contrast  with  the  first,  to 
make  any  killing  while  engaged  in  the  commission  of  a 
felony,  murder  in  the  same  degree,  although  there  was  no 
design  to  effect  death.  The  sole  purpose  of  the  words, 
^^  without  any  design  to  effect  death,"  was  to  dispense  with 
proof  of  any  design.  It  cannot  be  supposed  that  the  legis- 
lature meant  to  require  proof  in  such  a  case  that  the  killing 
was  absolutely  without  any  design  to  effect  death,  and  in 
case  of  such  proof  to  make  it  murder  in  the  first  degree, 
whereas,  in  case  of  proof  of  design  to  effect  death,  it  meant 
to  make  it  a  homicide  in  a  lower  degree.  Under  the  stat- 
utes of  1860  and  1862,  the  particular  felonies  were  described 
in  the  commission  of  which  killing  would  be  murder,  and 
under  those  statutes  the  killing,  with  or  without  design, 
was  murder  in  the  first  degree.  The  only  change  sought  to 
be  effected  by  the  statute  of  1873,  was  to  remove  the  limita- 
tion as  to  the  specified  felonies,  and  to  make  killing  murder 
in  the  first  degree,  if  done  while  engaged  in  the  commission 
of  any  felony.  It  would  be  quite  absurd  so  to  construe  the 
statute  as  to  enable  a  person  charged  with  murder,  under 
the  third  subdivision  of  section  6,  to  establish  a  defence  by 
proving  that  he  designed  the  murder.  We  are,  therefore, 
of  opinion  that  the  first  count  of  the  indictment  fully  de- 
scribes the  offence  of  murder  in  the  first  degree  by  alleging 
in  proper  words  that  the  defendant,  wilfully  and  feloniously 
killed  Noe  while  he  was  engaged  in  the  commission  of  the 
felony  of  burglary.  We  have  thus,  with  the  care  the  im- 
portance of  this  case  requires,  considered  and  disposed  of 
all  the  questions  which  were  orally  discussed  before  us.  We 
have  also  carefully  considered  all  the  allegations  of  error 
contained  in  a  printed  brief  submitted  to  us,  and  it  is  suffi- 
cient to  say  of  them  that  they  are  clearly  without  founda- 
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tion,  and  were  sufficiently  considered  and  properly  disposed 
of  in  the  opinions  in  the  Supreme  Court. 
The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


COURT  OF  APPEALS. 

New  York,  1876. 


Thomas  v.  The  People. 

The  prisoner  was  convicted  in  the  court  of  Ojer  and  Terminer  held  in  Cajnga 
Countj  of  the  crime  of  murder  in  the  first  degree,  for  killing  a  fellow  pris- 
oner in  the  Auburn  State  prison,  with  a  knife. 

On  the  trial  one  De  Witt  was  called  as  a  juror  and,  by  the  prisoner,  was  chal- 
lenged for  principal  cause.  He  was  sworn  and  testified  that  he  had  heard 
the  killing  talked  about,  had  expressed  an  opinion  of  the  affair  from  what 
he  had  heard  talked,  and  then  had  an  impression  or  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner  if  what  he  had  heard  was  true ;  that  he  thought 
it  would  take  evidence  to  remove  that  impression,  and  that  he  would  not 
go  into  the  jury  box  entirely  unbiassed  ;  that  the  impression  depended  en- 
tirely upon  the  supposition  that  what  he  had  heard  was  true ;  that  if  he 
went  into  the  jury  box  he  would  decide  the  case  on  the  evidence  given,  and 
that  he  believed  if  he  was  sworn  as  a  juror  he  could  render  an  impartial 
verdict  upon  the  evidence  unbiassed  or  uninfluenced  by  any  impresuon  or 
opinion  which  he  then  had.     The  court  overruled  the  challenge. 

The  prisoner  then  challenged  De  Witt  for  favor,  and  that  challenge  was  over- 
ruled. The  prisoner's  counsel  excepted  to  each  ruling.  De  Witt  was  then 
sworn  as  a  juror. 

Held,  that  the  challenge  for  principal  cause  was  properly  overruled  under  the 
act  of  1872. 

That  act  provides  that  a  present  opinion  or  impression  in  reference  to  the  guilt 
or  innocence  of  the  prisoner,  or  the  expression  of  such  an  opinion,  shall  not 
be  a  sufiicient  ground  of  challenge  for  principal  cause,  provided  the  person 
proposed  as  juror  shall  declare  on  oath  that  he  verily  believes  that  he  can 
render  an  impartial  verdict  according  to  the  evidence  and  that  such  opinion 
or  impression  will  not  bias  or  influence  his  verdict,  and  provided  the  court 
shall  be  satisfied,  that  the  person  does  not  entertain  such  a  present  opinion 
as  would  influence  his  verdict  as  a  juror. 

Held,  further,  that  this  provision  has  relation  to  the  challenge  for  principal 
cause  only.     The  challenge  for  favor  is  left  unaffected  by  it. 

Held,  that  the  challenge  for  favor  is  to  determine  the  indifferency  of  the  person 
challenged  and  is  to  be  tried  by  the  court,  and  such  decision  is  subject  to 
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roTiew  the  same  as  other  qaestions  arising  upon  the  trial.  The  court  heard 
the  juror  testify  and  was  able  to  judge  somewhat  from  his  appearance.  He 
swore  that  he  would  decide  the  case  upon  the  evidence,  and  that  he  believed 
that  he  could  render  an  impartial  verdict  upon  the  evidence,  unbiassed  and 
uninfluenced  by  his  impressions.  The  court  properly  held  the  juror  in- 
different. 

The  prisoner  was  permitted  to  prove  threats  and  acts  of  violence  toward  himself, 
by  the  deceased,  and  that  the  general  character  of  the  deceased  was  bad  and, 
that  he  was  very  quarrelsome  and  vindictive.  The  accused  then  offered  to 
prove  that  before  deceased  came  to  the  prison,  he  was  engaged  in  several 
fights,  in  each  of  which  he  used  a  knife,  and  cut  his  opponent.  He  also 
offered  to  prove  the  declarations  of  the  deceased  in  regard  to  cutting  people 
with  razors,  and  that  all  these  had  been  communicated  to  the  prisoner.  They 
were  excluded  by  the  court  and  the  counsel  for  the  prisoner  duly  excepted. 

HMy  that  even  if  the  proof  given  of  the  general  character  of  the  deceased  was 
competent  upon  the  facts  of  the  case,  there  is  no  authority,  for  holding  that 
proof  of  specific  acts  of  violence  upon  other  persons,  no  part  of  the  res  gestCB, 
and  in  no  way  connected  with  the  prisoner,  was  competent. 

On  the  part  of  the  prisoner  a  witness  testified  that  he  heard  the  deceased  say 
to  the  prisoner  if  he  ever  crossed  his  path  again  he  would  fix  him.  The 
accused  then  offered  to  show  that  another  person  who  was  present  at  that 
time  stated  to  him  what  the  deceased  had  said  on  that  occasion.  This  offer 
was  excluded  and  an  exception  taken. 

MM,  that  there  was  no  error  in  the  exclusion  of  the  offer.  It  was  an  offer  to 
prove  a  threat  which  the  prisoner  had  already  shown  was  made  to  him,  and 
of  which,  therefore,  he  had  information. 

A  witness  testified  that  the  prisoner,  so  far  as  he  knew,  was  a  quiet  man,  and 

good  natured. 
The  question  was  then  asked  :  "  Stat«  what  his  disposition  was  when  crossed 

or  misused?"    It  was  properly  excluded.     It  was  not  competent. 

The  prisoner  was  allowed  to  give  evidence  of  the  general  bad  character  of  the 
deceased  before  he  came  to  the  prison  ;  that  he  was  quarrelsome  and  vindic- 
tive. The  prosecution  then  produced  several  witnesses  who  had  known  the 
deceased  in  prison,  who  testified  under  objection,  that  as  to  quarrelsomeness 
and  vindictiveness,  his  character  was  good. 

Mdd,  that  such  evidence  was  competent.  The  prisoner  had  attacked  the  char- 
acter of  the  deceased,  and  thus  raised  that  issue  ;  it  was,  therefore,  proper 
that  evidence  should  be  received  on  the  other  side.  It  was  competent  for 
witnesses  to  speak  of  the  character  of  the  deceased  where  they  had  become 
acquainted  with  it ;  the  weight  to  be  given  to  it  is  another  question. 

The  prisoner's  counsel  excepted  to  that  part  of  the  charge  wherein  the  judge 
stated  to  the  jury  that  the  deadly  weapon  furnished  some  presumptive  evi- 
dence and  the  manner  in  which  it  was  used,  some  presumptive  evidence  of 
an  intent  to  take  life  ;  and  also  to  that  part  of  the  charge  which  stated  that 
the  fact  that  the  prisoner  used  a  deadly  weapon  and  struck  a  blow  at  the 
vital  part  of  the  deceased  are  circumstances  which  famish  presumptive  evi- 
dence of  an  intention  to  take  the  life  of  the  deceased. 

HM,  ihat  the  exception  was  not  well  taken.  The  charge  related  to  the  fact  of 
killing  and  the  Intention  to  kill.    The  manner  in  which  the  prisoner 
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plunged  the  knife  into  what  he  knew  to  be  the  vital  pari  of  the  body  of  the 
deceased  raised  the  presumption  that  he  intended  to  take  life.  The  natural 
result  of  such  an  act  would  be  to  destroy  life,  and  the  law  presumes  he 
must  have  Intended  the  natural  consequences  of  his  act. 

At  the  time  of  the  conviction  of  the  prisoner,  for  murder,  he  was  serving  out  a 
term  of  imprisonment  in  a  State  prison,  which  had  not  expired.  He  makes 
the  claim  that  he  could  not  be  hung  before  the  expiration  of  his  term. 

Meld,  that  this  claim  is  without  foundation.  To  hold  otherwise  would  give  a 
life  convict  unlimited  license  to  murder  without  further  punishment.  Be- 
side the  statute  requires,  in  the  case  of  murder  in  the  first  degree,  the  court 
to  proceed  and  pass  sentence,  which  must  be  executed  in  not  less  than 
four  nor  more  than  eight  weeks  thereafter,  and  whether  this  law  is  directory 
or  mandatory,  it  is  the  duty  of  the  court  to  obey  it. 

John  T.  Pingree^  for  the  prisoner. 
S.  E.  Payne^  for  the  people. 

Earl,  J.  The  plaintiff  in  error  was  convicted  of  murder 
in  the  first  degree  for  killing  a  fellow  prisoner  in  the  Au- 
burn State  prison  with  a  knife.  The  prisoner's  counsel 
upon  the  trial  took  several  exceptions  to  the  rulings  to  the 
court,  which  are  presented  here  as  grounds  for  a  reversal  of 
the  conviction,  and  I  will  examine  them  separately  in  the 
order  in  which  they  are  presented. 

First.  Upon  the  trial  George  J.  De  Witt  was  called  as  a 
juror  and  was  challenged  by  the  prisoner  for  principal 
cause,  and  upon  being  sworn  testified  that  he  had  heard  the 
killing  talked  about,  had  expressed  an  opinion  of  the  affair 
from  what  he  had  heard  talked,  and  then  had  an  impression 
or  opinion  as  to  the  guilt  or  innocence  of  the  prisoner  if 
what  he  had  heard  was  true ;  that  he  thought  it  would 
take  evidence  to  remove  that  impression  and  that  he  would 
not  go  into  the  jury  box  entirely  unbiassed ;  that  the  im- 
pression depended  entirely  upon  the  supposition  that  what 
he  had  heard  was  true  ;  that  if  he  went  into  the  jury  box 
he  would  decide  the  case  on  the  evidence  given,  and  that  he 
believed  if  he  was  sworn  as  a  juror  he  could  render  an  im- 
partial verdict  upon  the  evidence  unbiassed  or  uninfluenced 
by  any  impression  or  opinion  which  he  then  had.  The 
court  then  overruled  the  challenge.  The  prisoner  then  chal- 
lenged the  juror  for  favor  and  that  challenge  was  also  over- 
ruled, and  the  prisoner's  counsel  excepted  to  each  ruling 
and  De  Witt  was  then  sworn  as  a  juror. 
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The  challenge  for  principal  cause  was  properly  overruled 
under  the  act,  chapter  476  of  the  Laws  of  1872.  That  act 
provides  that  a  present  opinion  or  impression  in  reference 
ta  the  guilt  or  innocence  of  the  prisoner,  or  the  expression 
of  such  an  opinion,  shall  not  be  a  sufficient  ground  of  chal- 
lenge for  principal  cause,  provided  the  person  proposed  as 
a  juror  shall  declare  on  oath  that  he  verily  believes  that  he 
can  render  an  impartial  verdict  according  to  the  evidence 
and  that  such  opinion  or  impression  will  not  bias  or  influ- 
ence his  verdict,  and  provided  the  court  shall  be  satisfied 
that  the  person  does  not  entertain  such  a  present  opinion  as 
would  influence  his  verdict  as  a  juror.  This  provision  has 
relation  only  to  the  challenge  for  principal  cause  and  re- 
moves one  of  the  grounds,  therefore,  in  the  cases  mentioned. 
The  challenge  for  favor  is  left  unaffected  by  that  act.  Such 
a  challenge  is  to  determine  the  indifferency  of  the  person 
proposed  as  a  juror,  and  is  now  by  the  act,  chapter  427  of  the 
Laws  of  1873,  to  be  tried  by  the  court  instead  of  triers  as 
before  provided.  Before  that  act  the  decision  of  the  triers 
as  to  indifferency  was  flnal,  and  not  the  subject  of  review. 
{Sanchet  v.  The  People,  22  N.  Y.,  147.)  But  by  that  act  it 
is  provided  that  either  party  may  except  to  the  determina- 
tion of  the  court  upon  the  challenge  and  ''upon  writ  of  er- 
ror or  certiorari^  the  court  may  review  any  such  decision 
the  same  as  other  questions  arising  upon  the  trial."  What 
is  the  effect  of  this  provision  ?  Under  the  prior  law,  while 
the  decision  of  the  triers  was  final,  a  bill  of  exceptions  would 
lie  to  bring  up  for  review  any  exception  taken  to  the  ruling 
of  the  court  in  reference  to  such  challenge  or  the  admission 
or  exclusion  of  evidence  before  the  triers.  {People  v.  Hath- 
bun,  21  Wend.,  609 ;  Sanchet  v.  People,  supra.)  This  pro- 
vision was  not  therefore  intended  for  such  exceptions,  but 
manifestly  to  give  the  court  upon  writ  of  error  or  certiorari 
the  power  to  review  the  decision  of  the  trial  court  upon  the 
question  of  indifferency,  a  power  not  before  possessed. 
After  the  previous  act  as  to  the  challenge  for  principal 
cause,  it  was  doubtless  deemed  important  that  the  courts 
of  review  should  possess  this  additional  power.  We  have 
therefore,  the  same  power  to  pass  upon  the  question  involved 
in  the  challenge  for  favor  which  the  trial  court  had,  and  the 
question  to  be  determined   is,   was  the  juror  indifferent 
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within  the  rule  of  law  applicable  to  sach  a  case?  He  had 
heard  the  matter  talked  about  and  had  an  impression  or 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner.  That 
impression  or  opinion  depended  upon  the  truth  of  what  he 
had  heard ;  and  he  testified  that  he  would  decide  the  case 
upon  the  evidence,  and  that  he  believed  that  he  could  ren- 
der an  impartial  verdict  upon  the  evidence,  unbiased  and 
uninfluenced  by  his  impressions.  Upon  such  a  state  of 
facts,  the  court  properly  held  the  juror  indifferent.  At  least 
we  cannot  say  that  the  court  having  the  juror  in  its  pres- 
ence, and  able  to  judge  somewhat  from  his  appearance, 
erred  in  its  decision.  He  had  an  opinion  which  depended 
upon  the  truth  of  what  he  had  heard.  As  a  juror  he  was 
to  find  the  truth  of  the  case,  and  such  an  opinion  as  he  had 
would  in  no  way  interfere  with  his  impartial  search  after  it. 
The  exclusion  of  a  juror  in  such  a  case,  in  these  days  of 
general  intelligence  and  newspaper  circulation,  would  render 
it  impracticable  in  many  cases  to  obtain  a  competent  jury 
for  the  trial  of  persons  charged  with  flagrant  and  notorious 
crimes.  {The  People  v.  Honeyman^  3  Denio,  121 ;  LoTiTnan 
V.  The  People,  1  N.  Y.,  379.) 

Second.  Upon  the  trial  the  prisoner  was  permitted  to 
prove  threats  and  acts  of  violence  toward  himself  by  the  de- 
ceased, and  also  to  prove  that  the  general  character  of  the 
deceased  was  bad  ;  that  he  was  very  quarrelsome  and  vin- 
dictive. He  offered  to  prove,  also,  that  before  he  came  to 
the  prison,  the  deceased  was  engaged  in  several  fights  with 
other  parties,  in  each  of  which  he  used  a  knife,  and  cut  his 
opponent ;  also  his  declarations  about  cutting  people  with 
razors,  and  that  all  these  matters  had  been  communicated 
to  the  prisoner.  These  offers  were  overruled,  and  this  is 
now  complained  of  as  error.  Even  if  the  prool  given  of  the 
general  character  of  the  deceased  was  competent  upon  the 
facts  of  this  case,  there  is  no  authority  for  holding  that 
proof  of  specific  acts  of  violence  upon  other  persons,  no 
part  of  the  res  gestce,  and  in  no  way  connected  with  the 
prisoner,  was  competent.  Such  proof  was  held  to  be  in- 
competent in  Eggler  v.  The  People  (56  N.  Y.,  642). 

Third.  A  witness  on  the  part  of  the  prisoner  testified  that 
he  heard  the  deceased  in  an  angry  dispute  say  to  the  pris- 
oner that  if  ever  he  crossed  his  path  again,  he  would  fix  him. 
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The  prisoner  then  oflFered  to  show  that  a  few  days  afterward 
the  witness  heard  another  person,  who  was  present  when 
the  threat  was  made,  state  to  the  prisoner  what  the  de- 
ceased had  threatened  on  that  occasion  to  do.  The  offer 
was  excluded.  It  is  difficult  to  perceive  how  it  conld  be 
important  to  prove  the  repetition  to  the  prisoner  of  a  threat 
which  was  made  in  his  presence,  to  him,  and  of  which, 
therefore,  he  had  information.  There  was  no  suggestion 
that  the  prisoner  did  not  hear  the  threat  when  made,  or 
that  he  had  forgotten  it.  There  was  no  error  in  the  exclusion 
of  the  offer. 

Fourth.  After  a  witness  had  been  permitted  to  testify  that 
the  prisoner  was  a  quiet  man,  and  good  natured  so  far  as 
he  knew,  he  was  asked  the  following  question : 

*^  State  what  his  disposition  was  when  crossed  or  mis- 
used?" 

This  question  was  properly  excluded.  No  ground  was 
stated  at  the  time  upon  which  it  was  claimed  to  be  compe- 
tent, and  it  is  impossible  to  perceive  any.  If  the  answer 
had  been  that  he  was  quarrelsome,  it  would  certainly  not  have 
aided  him ;  if  it  had  been  that  he  was  peaceful  and  submis- 
sive, it  would  have  done  him  no  good,  as  there  is  no  pretence 
that  he  was  either  peaceful  or  submissive  under  any  provo- 
cation he  received  at  the  time  of  the  homicide. 

Fifth.  The  prisoner  gave  evidence  tending  to  show  that 
the  general  character  of  the  deceased,  before  he  came  to  the 
prison,  was  bad ;  that  he  was  very  quarrelsome  and  vindic- 
tive. The  prosecution  then  called  several  witnesses  who  had 
known  the  deceased  while  he  was  in  prison,  and  they  were 
allowed  to  testify,  against  the  objection  of  the  prisoner,  that, 
in  respect  to  qaarrelsomeness  and  vindictiveness,  his  char- 
acter, while  in  prison,  was  good.  The  ruling  admitting  this 
testimony  is  complained  of  as  erroneous. '  The  prisoner 
having  attacked  the  character  of  the  deceased,  and  thus 
opened  that  issue,  cannot  complain  that  evidence  was  re- 
ceived on  both  sides  of  it.  It  matters  not  that  the  witnesses 
had  only  known  the  deceased  in  the  prison ;  there  was  a 
large  community  there,  and  a  man  can  have  a  general  char- 
acter there  as  well  as  elsewhere ;  and  it  is  just  as  competent 
for  witnesses  to  speak  of  that  character  there  where  they 
have  become  acquainted  with  it,  as  at  any  other  place.    The 
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evidence  may  not  be  entitled  to  much  weight,  as  a  very  bad 
man  may  behave  well  under  compulsion  in  prison,  but  there 
can  be  no  doubt  of  its  competency. 

Sixth.  The  homicide  was  committed  with  a  case  knife 
which,  a  few  days  before,  the  prisoner  had  ground  to  a 
point.  He  testified  that  he  knew  where  the  heart  was  lo- 
cated, and  he  struck  his  knife  into  it.  The  judge  charged 
the  jury,  explaining  the  different  degrees  of  murder,  justifi- 
able and  excusable  homicide  and  manslaughter,  and  then, 
among  other  things,  said  to  the  jury : 

"  The  character  of  the  weapon  is  one  strong  circumstance 
in  the  case;  the  procurement  and  preparation  of  the 
weapon  would  be  a  strong  circumstance  if  you  found  it 
was  procured  and  prepared  shortly  before  this  life  was 
taken.  The  fact  that  this  weapon  was  a  deadly  weapon, 
that  it  was  struck  at  a  vital  part  of  the  frame  of  the  de- 
ceased, is  a  circumstance  you  have  a  right  to  consider,  and 
must  consider,  in  determining  the  character  of  this  act ;  and 
I  charge  you  that  the  fact  that  this  prisoner  used  a  knife, 
which  was  in  itself  a  deadly  weapon,  and  that  he  struck  a 
blow  at  the  vital  part  of  the  decased,  are  circumstances 
which  furnish  presumptive  evidence  of  an  intention,  at  the 
time,  to  take  the  life  of  the  deceased  ;  it  does  not  establish 
the  fact ;  you  might  find  the  contrary,  notwithstanding  that 
evidence  being  in  the  case,  and  yet  it  furnishes  presumptive 
evidence  ;  it  is  evidence  from  which  such  conclusion  might 
be  drawn,  according  as  the  jury  shall  find  from  alLthe  cir- 
cumstances of  the  case.  The  fact  that  this  was  a  deadly 
weapon  would  furnish  some  presumptive  evidence  of  an 
intent,  at  the  moment,  to  take  life.  The  mere  use  of  the 
deadly  weapon  would  not  in  itself  furnish  evidence  of  a 
premeditation  and  deliberate  purpose  to  take  the  life  enter- 
tained beforehand." 

The  prisoner's  counsel  excepted  to  that  part  of  the  charge 
wherein  the  judge  charged  that  the  deadly  weapon  furnished 
some  presumptive  evidence  and  the  manner  in  which  it  was 
used — some  presumptive  evidence  of  an  intent  to  take  life ; 
and  also  that  part  of  the  charge  that  the  fact  that  the  prisoner 
used  a  deadly  weapon  and  struck  a  blow  at  the  vital  part  of 
the  deceased  are  circumstances  which  furnish  presumptive 
evidence  of  an  intention  to  take  the  life  of  the  deceased. 
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The  exception  is  not  well  taken.  This  portion  of  the 
charge  was  simply  upon  the  fact  of  killing  and  the  intention 
to  kill.  The  fact  that  the  prisoner  plunged  this  pointed 
knife  into  what  he  knew  to  be  a  vital  part  of  the  body  must 
raise  a  presumption  that  he  intended  to  take  life.  Its  nat- 
ural result  would  be  to  destroy  life,  and  he  must  be  pre- 
sumed to  have  intended  the  natural  consequence  of  his  act 
just  as  if  he  had  aimed  at  the  heart  of  the  deceased  and 
fired  a  gun.  It  was  not  charged  that  the  evidence  was  con- 
clusive, but  simply  that  it  was  presumptive,  and  it  was  left 
to  the  jury  to  determine  the  fact  upon  the  evidence  under 
the  charge  as  given. 

Seventh.  At  the  time  of  his  conviction  the  prisoner  was 
under  sentence  in  the  State  prison  for  a  term,  several  years 
of  which  were  unexpired,  and  the  claim  is  made  that  he 
could  not  be  sentenced  to  be  hung  before  th^  expiration  of 
his  term.  This  is  a  novel  claim,  and  seems  to  be  based  upon 
the  idea  that  a  prisoner  under  sentence  has  a  right  to  serve 
out  his  term.  He  has  no  such  right.  His  term  of  service 
may  be  curtailed  by  legislation  or  by  executive  pardon,  or 
he  may  be  turned  loose  by  the  courts  or  the  prison  officials 
without  violating  any  of  his  legal  rights. 

Convicts,  like  other  persons,  are  under  the  protection  of 
the  law  and  are  amenable  to  its  penalties.  The  laws  for  the 
punishment  of  crimes  are  general  and  apply  to  all  persons 
in  the  State.  Provision  is  made  (Laws  of  1847,  chap.  4)  for 
taking  prisoners  out  of  the  State  prison  for  trial  upon  any 
indictment  found  against  them.  In  all  cases,  but  such  crimes 
as  are  punishable  with  death,  there  is  no  practical  difficulty, 
as  the  sentence  in  any  case  may  provide  that  the  term  shall 
commence  after  the  expiration  of  the  former  term.  (1 
Bishop  on  Cr.  Law  [6  th  ed.],  §  963.)  Even  in  such  cases,  if 
the  sentence  should  go  into  immediate  effect,  it  is  not  ap- 
parent how  any  right  of  the  prisoner  would  be  violated,  or 
what  ground  of  complaint  he  would  have.  It  certainly 
would  be  no  detriment  to  him  if  he  could  serve  out  both 
sentences  by  one  imprisonment.  But  in  the  case  of  a  con- 
viction for  murder  in  the  first  degree,  the  court  is  required 
to  proceed  and  pass  sentence  which  must  be  executed  in  not 
less  than  four  and  no  more  than  eight  weeks  thereafter. 

(2  R.  S.,  668.)    It  matters  not  whether  this  law  is  directory 
VoL.IL  20 
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or  mandatory.  It  is  the  duty  of  the  court  to  obey  it; 
and  it  follows  that  neither  the  prisoner's  rights  nor  the 
laws  were  violated  in  the  sentence  passed  in  this  case.  To 
hold  otherwise  would  give  a  life  convict  unlimited  license 
to  murder  without  further  punishment. 

Having  thus  given  this  case  the  careful  consideration  its 
grave  nature  demands  the  conclusion  is  reached  that  the 
judgment  must  be  affirmed. 

All  concur;  Chubch,  Ch.  J.,  not  voting,  Rapallo,  J., 

absent. 

Judgment  affirmed. 


COUET  OF  APPEALS. 

New  York,  1877. 


Blaufus  V.  The  People. 

The  prisoner  was  convicted  at  a  criminal  tenn  of  the  Superior  Gonrt  of  Baffalo 
of  the  crime  of  subornation  of  perjury.  On  the  trial  the  people  called  as  a 
witness  one  Frederick  Vorst.  The  counsel  for  the  accused  objected  to  any 
testimony  being  given  by  Vorst,  on  the  ground  that  he  had  been  tried  and 
convicted  of  the  crime  of  perjury,  and  that  he  was  made  incompetent  as  a 
witness  by  statute. 

It  was  shown  by  record  evidence  that  Vorst  had  been  indicted  and  put  on  trial 
for  perjury ;  that  a  jury  had  found  a  verdict  of  guilty  against  him,  and  that 
he  was  then  in  custody  awaiting  sentence  upon  the  verdict.  The  coort 
allowed  Vorst  to  testify,  on  the  ground  that  the  rendition  of  a  verdict  of 
guilty  by  the  jury  did  not  bring  the  case  within  the  statute,  and  that  lie 
was  not  incompetent  as  a  witness  until  the  judgment  of  the  court  had  pro- 
nounced sentence  upon  him. 

Held,  that  until  a  person,  found  guilty  of  perjury  by  the  verdict  of  a  jury,  has 
received  judgment  and  sentence  from  the  court,  he  Is  not  incompetent  to 
speak  as  a  witness. 

Mr.  Kinney^  for  the  prisoner. 

D.  N.  Lockwood^  district  attorney,  for  the  people. 

FoLGER,  J.  The  plaintiff  in  error  was  tried  at  a  criminal 
term  of  the  Superior  Court,  of  the  city  of  Buffalo,  for  a  vio- 
lation of  the  statute  against  the  subornation  of  ]>erjury. 
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(2  R.  S.,  p.  681,  §  3.)  The  people,  to  maintain  the  issue  on 
their  behalf,  called  as  a  witness  one  Frederick  Vorst.  The 
plaintiff  in  error  objected  to  any  testimony  being  given  by 
that  person,  on  the  ground  that  he  had  been  tried  and  con- 
victed of  the  crime  of  perjury,  and  that  he  was  incompetent 
by  statute.     The  statute  relied  upon  is  in  these  words : 

"Every  person  who  shall  wilfully  and  corruptly  swear, 
testify  or  affirm,  falsely  *  *  *  *  shall,  upon  conviction, 
be  adjudged  guilty  of  perjury,  and  shall  not  thereafter  be 
received  as  a  witness,  to  be  sworn  in  any  matter  or  cause 
whatever,  until  the  judgment  against  him  be  reversed." 
(2  R.  S.,  p.  681,  §  1.) 

To  sustain  this  objection  it  was  shown  by  record  evidence 
that  Vorst  had  been  indicted  and  put  on  trial  for  perjury ; 
that  a  jury  had  found  a  verdict  of  guilty  against  him  and 
that  he  was  then  in  custody  awaiting  sentence  upon  the  ver- 
dict. Vorst  was  however  permitted  by  the  court  to  testify, 
on  the  ground  that  the  rendition  of  a  verdict  of  guilty  by  the 
jury  did  not  bring  the  case  within  the  statute,  and  that  he 
was  not  incompetent  as  a  witness  until  the  judgment  of  the 
court  had  pronounced  sentence  upon  him. 

We  have  lately,  in  civil  cases,  been  called  upon  to  con- 
strue statutes  of  similar  import.  We  have  held  in  them 
that  there  was  no  conviction  merely  upon  the  finding  of  the 
question  of  fact,  and  that  there  must  also  be  a  judgment  of 
the  court. 

These  cases  arose  under  the  acts  relating  to  dower,  and 
the  forfeiture  of  it  by  adultery ;  (1  R.  S.,  p.  741,  §  8 ;  2  R. 
S.,  p.  146,  §  38 ;  Pitts  v.  Pitts,  52  N.  Y.,  693 ;  ScUffer  v. 
Pruden,  64  N.  Y.,  47.)  We  do  not  think  that  it  is  different 
under  the  criminal  statutes  involved  in  this  case.  In  ordi- 
nary phrase,  the  meaning  of  the  word  conviction  is,  the  find- 
ing by  the  jury  of  a  verdict  that  the  accused  is  guilty.  But 
in  legal  parlance,  it  often  denotes  the  final  judgment  of  the 
court.  (2  Dwarris  on  Stats.  [2d  Lon.  ed.],  683;  Foster*  s 
Ccbse^  11  Rep.,  107 ;  Keithler  v.  State,  10  Sm.  &  M.  [18 
Miss.],  192;  Reg.  v.  Hicks,  1  Den.  Cr.  Cas.,  84.)  It  has 
long  been  held,  though,  that  whether  or  not  the  word  means 
the  finding  of  fact  by  verdict  or  otherwise,  or  the  judgment 
of  the  court,  that  to  shut  a  person  from  the  witness  box,  by 
reason  of  his  conviction  of  treason,  felony  or  crimen  falsi. 
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his  guilt  must  be  shown  by  a  judgment.  In  Lee  v.  Oansely 
Cowp.  3,  Ld.  Mansfield  lays  it  down  that  **a  convictioa 
upon  a  charge  of  x>6rjury  is  not  sufficient,  unless  followed 
by  a  judgment.  I  know  of  no  case,"  he  says,  "where  a 
conviction  alone  has  been  an  objection,  because,  upon  mo- 
tion on  arrest  of  judgment,  it  may  have  been,  or  may  be, 
quashed."  And  before  that,  in  Mtz  v.  SmaHbrooi^  1  Keble, 
134;  [S.  C]  T,  Raymond,  32;  and  stU>  nom.j  Wicks  v. 
SmaUbrookj  Sidf.,  61 ;  a  witness  was  proffered  against  whom 
a  jury  had  found  a  verdict  of  guilty  of  perjury,  which  by 
the  death  of  Oliyeb  the  Protector,  was  kept  from  judg- 
ment. It  was  held,  that  he  was  not  thereby  rendered  incom- 
petent. It  is  to  be  queried,  however,  whether  there  did  not 
enter  into  this  decision  somewhat  of  the  idea  that  the  trial 
and  the  verdict  being  in  the  time  of  Oliver,  all  things  ju- 
dicial done  then  were  coram  nonjudice;  "discontinued  by 
the  alteration  of  the  government,"  as  it  is  put  in  Siderfin. 
But  on  the  other  hand,  the  case  from  Keble  {supra)  is  cited 
as  authority,  in  Lofft's  edition  of  an  old  text  book  of  re- 
pute; (Ld.  Ch.  Baron  Gilbert's  Law  of  Evidence,  vol.  1, 
p.  261.)    He  thus  states  the  rule  : 

"An  indictment  for  perjury,  and  verdict  thereon,  and  no 
judgment  entered,  cannot  be  admitted  to  weaken  the  credit 
of  any  witness ;  for  if  there  be  no  judgment  entered,  the 
allegata  must  be  supposed  defective,  and  a  man  cannot  be 
intended  to  make  competent  proof  upon  insufficient  aUe- 
gaia^ 

A  kindred  rule  is,  that  a  plea  of  autrefois  conrdct  can  be 
proven  only  by  the  record ;  and  the  indictment,  with  the 
finding  of  the  jury,  etc.,  indorsed  by  the  proper  officer,  ia 
not  sufficient,  although  it  appear  that  no  record  has  been 
made  up;  {Rex  v.  Bovmian^  6  Car.  &  P.,  99.)  This  is  not 
a  nisiprius  decision,  but  has  the  authority  of  the  court  of 
K.  B.  But  there  is  authority  of  a  later  date  than  some  of 
those  cited,  and  nearer  at  home.  In  Skinner  v.  Perst  (1 
Ashm.,  57),  the  rule  is  recognized  that  a  conviction  without 
an  attainder  does  not  destroy  the  competency  of  a  witness. 
(See  also,  Oushman  v.  Loker^  2  Mass.,  108.)  The  People 
V.  Herrick  (13  J.  R.,  82),  is  always  considered  as  an  au- 
thority to  this  point.  The  People  v.  Whipple  (9  Cowen, 
707),  is  express.    So  is  Dawley  v.  The  State  (4  Ind,,  128). 
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If  tbe  qaestion  was  new  with  this  case,  we  should  not 
have  doubt  but  that  the  witness  was  competent.  The  stat- 
ute, above  quoted,  itself  declares  the  disability  of  the  wit- 
ness, and  affixes  it  as  a  consequence.  He  ^' shall  not 
thereafter  be  received  as  a  witness,"  says  the  statute.' 
Thereafter  what?  After  that  he  shall  "be  adjudged  guilty 
of  perjury ;"  and  he  shall  "  be  adjudged  guilty  of  perjury,'^ 
upon  conviction  of  wilfully  and  corruptly  swearing  falsely. 
So  that  first,  according  to  the  statute,  comes  the  conviction ; 
whereupon  follows  the  judgment,  of  sentence  upon  the 
guilty,  and  thereafter  he  shall  not  be  received  as  a  witness. 

The  learned  counsel  for  the  plaintiff  in  error  contends  that 
there  is  no  difference  in  meaning  between  the  words 
^^deemed^'^  and  "adjudged,"  used  in  the  penal  enactments 
of  the  Revised  Statutes,  and  urges  that  the  word  "ad-  ' 
judged,"  in  the  section  under  consideration,  should  be  read^ 
as  if  written  "  deemed."  It  is,  perhaps,  enough  to  say  th^ 
it,  in  fact,  reads  "adjudged,"  and  that  whatever  differenf^ 
there  is  between  the  two  terms,  is  in  favor  of  our  interpre- 
tation of  the  statute.  Moreover,  the  phrase  "deemed,"  is 
not  in  its  meaning,  when  used  in  legislative  expression,  so 
much  more  favorable  to  the  plaintiff  in  error,  as  to  turn  us 
from  our  view  of  the  question.  To  "damn"  or  "con- 
demn," is  "to  deem^  ^^3^x)k.^ox jvdge  any  one,  to  be  guilty, 
to  be  criminal — to  give  judgment,  or  sentence,  or  doom  of 
guilt;  to  adjudge,  or  declare  the  penalty  or  punishment" 
(Rich.  Diet,  in  toce^  damn);  and  ^^jvdge  not,  that  ye  be 
nol  judgedy^  of  our  New  Testament,  is  "Nyleye^Zm^,  that 
ghe  be  not  demed^^  of  Wicliffe. 

There  is  another  peculiarity  of  the  statute  against  perjury 
which  requires  notice  and  strengthens  our  view  of  it.  It, 
unlike  many  other  statutes  defining  crimes  and  fixing  the 
panishment,  does  not  lean  upon  still  another  statute  for  the 
incompetency  to  testify  of  those  who  are  adjudged  guilty  of 
a  violation.  (2  R.  S.,  p.  701,  §  23.)  It,  by  its  own  declara- 
tion, fixes  it  that  any  one  "adjudged  guilty  of  perjury; 
*  *  *  shall  not  thereafter  be  received  as  a  witness,  to  be 
sworn  in  any  matter  or  cause  whatever,  until  judgment 
against  him  be  reversed."  (2  R.  S.,  681,  §  1.)  The  person 
adjudged  guilty  may  not  be  restored  to  competency  by  par- 
don, as  inability  is  not  a  consequence,  but  a  part,  of  the 
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judgment  {Bex  v.  Crosby,  2  Salk.,  689 ;  Holdridge  v.  Gil- 
lespie,  J.  C.  K.,  30),  though  it  matters  not  that  it  be  not  in 
fact  made  a  formal  part  of  the  judgment.  (1  Greenl.  Ev., 
§  378,  n.  1.)  But  to  restore  to  competency  the  judgment 
must  be  reversed,  not  the  conviction,  if  the  conviction  be  no 
more  than  the  verdict.  If  the  plaintiff  in  error  be  correct, 
there  might  be  the  painful  position  of  a  verdict  of  guilty  (a 
conviction,  as  he  would  claim,  which  would  render  incom- 
petent to  testify),  and  no  judgment  entered,  to  reverse  which 
writ  of  error  could  be  brought,  so  that  competency  could  be 
restored.  We  are  aware  that  the  Revised  Statutes  are  provi- 
dent for  the  accused  person,  that  the  district  attorney  and 
the  clerk  shall  make  up  a  record  of  judgment  and  enter  the 
same  upon  the  minutes.  (2  R.  S.,  p.  738,  §§  4,  et  seq.)  Yet 
it  seems  that  that  which  is  to  be  reversed  to  restore  compe- 
tency, is  that  which  unreversed  alone  creates  incompetency. 

Again,  when  the  statute  law  undertakes,  by  general  pro- 
vision, to  affix  incompetency  to  testify  to  persons  guilty  of 
certain  offences,  it  says:  "No person  sentenced  upon  a  con- 
viction for  felony  shall  be  competent  to  testify,"  etc.  (2  R. 
S.,  p.  701,  §  25.)  We  see  no  reason  why  one  guilty  of  per- 
jury should  be  made  incapble  before  sentence  rather  than 
one  guilty  of  other  felony ;  more  especially  as  we  find  in  the 
perjury  statute  the  phrase,  "shall,  upon  conviction  be  ad- 
judged guilty  of  perjury,"  which  is  tantamount  to  the  other 
one  of  "  sentenced  upon  a  conviction  for  felony." 

We  are  brought  to  the  conclusion  that,  although  the 
word  conviction  is  not  always  used  in  the  books  to  express 
the  same  idea  or  judicial  act,  yet  that  its  use  in  the  enact- 
ment under  consideration  is  not  enough  to  overcome  the 
authorities  which  we  have  cited,  and  that  the  cpnsiderations 
urged  for  the  plaintiff  in  error  from  other  acts  are  not 
enough  to  convince  us  of  error  in  the  courts  below. 

We  are  of  the  opinion  that  until  a  person,  found  guilty  of 
perjury  by  the  verdict  of  a  jury,  has  received  judgment  and 
sentence  from  the  court,  he  is  not  incompetent  to  speak  as  a 
witness. 

The  judgment  must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Note. — ^The  statute  considered  by  Judge  Folger  in  his  opinion, 
has  been  repealed,  and  section  seven  hundred  and  fouiteen  of  the 
Penal  Code  substituted.     That  section  reads  as  follows  : 

"§714.  A  person  heretofore  or  hereafter  convicted  of  any  crime 
is,  notwithstanding,  a  competent  witness  in  any  cause  or  proceed- 
ing, civil  or  criminal,  but  the  conviction  may  be  proved  for  the  pur- 
pose of  affecting  the  weight  of  his  testimony,  either  by  the  record, 
or  by  his  cross-examination,  upon  which  he  must  answer  any  proper 
question  relevant  to  that  inquiry;  and  the  party  cross-examining  is 
not  concluded  by  the  answer  to  such  question." 

See  People  v.  McGloin^  1  N.  Y.  Crim.  Rep.,  105.  Ed. 


COUET  OF   APPEALS. 
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FiLKiNS  V.  The  People. 

The  aocused  was  convicted  of  a  felonious  assault  upon  one  Taylor,  with  a  pitch- 
fork, a  sharp,  dangerous  weapon.  The  offence  alleged  was  created  by  chap- 
ter 74,  of  the  Laws  of  1854 

It  appeared  on  the  trial  that  a  controversy  existed  between  Filkins,  the  accused, 
and  one  Carpenter  in  respect  to  several  mules.  Filkins  claimed  them  in 
right  of,  and  as  agent  or  bailee  of  his  wife,  the  general  owner.  Carpenter 
claiming  a  lien  upon  them  for  their  keeping.  Filkins  was  the  tenant  in 
poasesBion  of  the  premises,  and  thus  in  actual  possession  of  the  mules.  The 
mules  had  been  kept  by  Carpenter,  under  an  agreement  with  Filkins,  and 
there  were  several  hundred  dollars  due  in  arrears  for  their  keeping.  At 
the  time  of  the  affray,  during  which  the  alleged  assault  was  made  upon 
Taylor,  Carpenter  had,  in  the  absence  of  Filkins,  gone  to  the  bam  with 
men  and  boys,  including  Taylor,  with  the  intention  of  taking  possession  of 
and  removing  the  mules  by  force.  Filkins  came  upon  the  ground  and 
discovering  what  was  being  done  opposed  force  by  force,  and  the  assault 
alleged  was  the  result.  Filkins  found  Taylor  in  the  act  of  taking  one  of 
the  mules  from  the  stall,  and  with  a  pitchfork  which  he  had  in  his  hand 
struck  him  twice  on  or  over  the  head.  The  blow  was  made  as  with  a  club 
and  not  by  pushing  or  thrusting  with  the  tines. 

HM,  that  as  used  the  weapon  was  not  a  sharp  and  dangerous  one,  and  not 
within  the  statute. 

On  the  trial  the  accused  offered  to  prove  the  ownership  and  his  possession  of 
the  mules.  The  evidence  was  excluded.  It  was  further  offered  by  the 
accused,  to  prove  that  Carpenter  with  the  complainant  were  trespassing, 
and  that  the  accused  was  only  endeavoring  to  protect  his  property.  The 
court  rejected  the  offer.    The  judge  was  asked  if  he  still  persisted  in  his 
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ruling  out  evideDce  of  the  ownership  of  the  property,  to  show  a  right  to 
resist,  and  a  justification  in  the  use  of  force,  and  he  replied  that  he  did 
persist  in  so  ruling.  To  each  of  these  rulings  and  decisions  there  was  a 
distinct  and  several  exception. 

Held,  that  in  the  exclusion  of  this  evidence,  there  was  manifest  error.  The 
right  of  property  and  to  the  possession  of  the  mules  was  at  the  foundation 
of  a  justification  or  excuse  for  any  assault,  or  the  resort  to  any  violence  or 
force  to  prevent  their  removal.  The  assault  upon  Taylor  was  professedly 
in  defence  of  property,  and  the  affray  grew  out  of  the  rival  claims  of  the 
contestants.  The  proof  offered  was  competent  to  enable  the  jury  to  deter- 
mine who  was  the  aggressor,  and  whether  the  force  used  was  justified.  If 
the  intention  was  merely  to  defend  the  possession  of  the  goods,  and  there 
was  no  malicious  intent,  the  offence  was  not  within  the  statute  of  1864. 

Albert  D.  Lanningi  for  the  prisoner. 

D.  N.  Lockwood^  district  attorney,  for  the  people. 

Allen,  J.  The  plaintiff  in  error  was  convicted  in  the 
Superior  Court  of  the  city  of  Buffalo,  of  a  felonious  assault 
upon  one  Taylor  with  ''a  pitchfork,  a  sharp,  dangerous 
weapon,"  without  justifiable  or  excusable  cause,  and  with 
intent  to  do  bodily  harm  to  said  Taylor.  The  offence  for 
which  he  was  indicted  was  created  by  chapter  74  of  the 
Laws  of  1854,  and  a  conviction  can  only  be  had  upon  proof 
of  the  concurrence  of  the  several  facts  of  which  the  crime  is 
made  to  consist. 

(1.)  An  assault; 

(2.)  The  absence  of  any  justifiable  or  excusable  cause  for 
the  assault ; 

(3.)  That  the  assault  was  with  a  ^'knife,  dirk,  dagger  or 
other  sharp,  dangerous  weapon  ;"  and, 

(4.)  That  it  was  made  "with  intent  to  do  bodily  harm." 

Any  evidence  that  goes  to  disprove  any  one  of  the  facts 
which  enter  into  and  make  a  part  of  the  statutory  crime  is 
competent  and  should  be  admitted.  Under  an  indictment 
for  the  aggravated  assault  and  battery,  which  is  made  a 
felony  by  the  statute,  the  party  indicted  may,  upon  proof 
of  '^justifiable  or  excusable  cause,"  be  acquitted  altogether, 
or  if  a  legal  justification  for  the  use  of  moderate  and  reason- 
able force  is  shown,  but  excessive  violence  has  been  done, 
he  may  be  convicted  of  an  assault  and  battery  by  reason  of 
the  excessive  force ;  or  if  the  assault  be  proved  and  there 
be  no  justification,  but  the  intent  to  do  bodily  harm  is  nega- 
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lived,  or  the  weapon  is  not  one  of  those  named  in  the  stat- 
ute, the  offence  will  be  reduced  to  a  misdemeanor — a  simple 
assault  and  battery.  Any  evidence  legitimately  tending  to 
justify  or  excuse  the  assault,  or  to  show  that  it  was  not 
made  with  the  particular  malicious  intent  charged,  was  com- 
petent, as  the  question  of  fact  upon  either  defence  would 
have  been  for  the  jury. 

It  appeared  upon  the  trial  that  a  controversy  existed 
between  the  accused  and  one  Carpenter  in  respect  to  some 
fifty  mules,  the  latter  claiming  a  lien  upon  them  for  their 
keeping,  and  the  former  claiming  them  in  right  of,  and  as 
the  agent  or  bailee  of  his  wife,  the  general  owner. 

At  the  time  of  the  alleged  assault  they  were  in  a  bam 
owned  by  one  Bogers,  and  in  that  half  of  it  which  there 
was  evidence  to  prove  had  been  rented  by  Filkins,  and 
although  Carpenter  testified  that  he  had,  in  his  own  name, 
rented  one  half  of  the  barn  from  the  owner,  there  can  be 
bat  little  doubt  that  Filkins  was  the  tenant  in  possession  of 
the  premises,  and  thus  in  actual  possession  of  the  mules. 

There  was  also  evidence  that  the  mules  had  been  kept  by 
Carpenter,  under  some  agreement  with  Filkins,  and  that 
there  were  several  hundred  dollars  due  and  in  arrears 
for  their  beeping.  Upon  the  occasion  of  the  affray,  during 
whick  the  alleged  assault  was  made  upon  Taylor,  Car- 
])enter  had,  in  the  absence  of  Filkins^  gone  to  the  barn 
with  a  number  of  men  and  boys,  including  Taylor,  prepared 
and  intending  to  take  possession  of  and  remove  the  mules 
by  force  and  with  a  strong  hand.  He  was  accompanied  by 
several  members  of  the  police  force  of  the  city  of  Buffalo, 
in  and  out  of  uniform,  who,  it  would  seem  from  their 
actions,  were  present,  not  as  conservators  of  the  peace,  but 
in  the  interest  of  Carpenter,  and  to  arrest  any  that  might 
interfere  with  or  hinder  him  in  getting  possession  of  the 
mules. 

The  attempt  of  Carpenter,  and  those  aiding  and  assisting 
him,  tended  to  a  breach  of  the  peace,  and  led  naturally  and 
directly  to  the  affray  which  ensued  and  in  which,  if  Filkins 
had  the  legal  right  to  the  possession  of  the  mules,  they  were 
the  aggressors. 

On  the  coming  of  Filkins  upon  the  ground,  and  discover- 
ing what  was  being  done  by  a  multitude,  and  with  force,  he 
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opposed  force  to  force  to  retain  the  property,  and  the 
assault  upon  Taylor  was  the  result. 

He  (Filkins)  saw  that  several  of  the  mules  had  been  taken 
out  of  the  barn  and  were  being  led  away,  and  sought  to  pre- 
vent the  removal  of  the  residue,  but  with  the  aid  of  a  single 
man,  and  against  the  force  opposed  to  him,  was  unable  to 
close  the  barn.  He  found  Taylor  in  the  act  of  taking  one 
of  the  mules  from  the  stall,  and  with  a  pitchfork  which  he 
had  in  his  hand  struck  him  twice  on  or  over  the  head. 

The  assault  was  by  a  blow,  as  with  a  stick  or  club,  and 
not  by  pushing  or  thrusting  with  the  tines. 

As  used,  the  weapon  was  no  more  dangerous  than  it  would 
have  been  if  there  had  been  buttons  on  the  tines  to  prevent 
their  puncturing  the  flesh,  or  than  would  have  been  a  knife 
held  by  the  blade,  the  holder  striking  with  the  handle. 

A  blow  thus  given  with  the  handle  of  a  knife  would  not 
be  an  assault  with  a  knife  or  sharp  instrument,  within  the 
statute,  any  more  than  would  an  attempt  to  discharge  a 
loaded  gun,  the  touch-hole  of  which  was  plugged,  be  an 
offence  under  the  English  statute  making  it  criminal  to  at- 
tempt to  discharge  a  loaded  gun  at  another.  {Rex  v.  Hat- 
ris,  5  C.  &  P.,  159 ;  1  Buss,  on  Cr.,  979  ;  marg.,  725.) 

In  the  progress  of  the  trial  the  accused  proposed  to  prove 
the  ownership  and  possession  of  the  mules,  and  that  he  was 
justified  in  using  force  to  retain  them.  The  evidence  was 
excluded,  the  judge  ruling  that  it  was  not  material  whether 
the  accused  had  possession  of  the  animals,  or  whether  rea- 
sonably or  unreasonably,  justifiably  or  unjustifiably.  Car- 
penter obtained  possession  of  them.  Again,  when  it  was 
proposed  to  prove  that  Carpenter  and  his  men  were  tres- 
passing, and  that  the  accused  was  only  endeavoring  to  pro- 
tect his  property,  the  court  declined  to  go  into  the  question 
of  the  right  between  Carpenter  and  Filkins.  At  a  still  later 
stage  of  the  trial,  the  judge  was  asked  if  he  still  persisted 
in  his  ruling  out  evidence  of  the  ownership  of  the  property, 
to  show  a  right  to  resist,  and  a  justification  in  the  use  of 
force,  he  replied  that  he  did  persist  in  so  ruling. 

To  each  of  these  rulings  and  decisions  there  was  a  distinct 
and  several  exception. 

In  the  exclusion  of  this  evidence  by  the  learned  court,  we 
think  there  was  manifest  error.    The  right  of  property  and 
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to  the  possession  of  the  males  was  at  the  foaadation  of  a 
justification  or  exoase  for  any  assault,  or  the  resort  to  any 
violence  or  force  to  prevent  their  removal.  The  jury  might, 
had  the  proof  been  admitted,  and  the  facts  offered  to  be 
proved  been  conclusively  established,  have  convicted  the 
prisoner  of  an  assault  and  battery  in  the  use  of  excessive 
force,  or  of  the  felonious  assault  charged  as  having  been 
made  with  the  specific  intent  to  do  bodily  harm,  but  the 
weight  and  effect  of  the  evidence  would  have  been  for  the 
jury. 

The  evidence  having  been  excluded,  the  accused  was 
without  excuse  for  resistance,  and  the  jury  were  permitted 
to  infer  such  intent  as  the  character  of  the  assault  without 
proof  of  any  justifiable  or  excusable  cause  authorized.  If 
the  possession  of  the  mules  by  Filkins  was  rightful  either 
as  owner  or  as  the  bailee  of  the  owner,  and  Carpenter  was 
not  entitled  to  the  possession  in  virtue  of  any  lien,  then 
Taylor  as  a  volunteer  in  aid  of  Carpenter  and  others  acting 
with  him,  was  a  trespasser,  and  Filkins  could  have  justified 
an  assault  and  battery  in  defence  of  his  possession.  Carpen- 
ter and  his  abettors,  if  without  right  to  the  mules,  having 
come  forcibly  upon  the  premises  to  remove  the  goods  of 
Filkins,  the  latter  could  have  opposed  them  with  force  at 
once  and  without  a  previous  request  to  desist.  There  was 
no  time  to  make  a  request.  {Oreen  v.  Ooddard^  2  Salk., 
641 ;  TuUay  v.  Beedy  1  C.  &  P.,  296;  Weaver  v.  Bushy  8 
T.  R.,  78.) 

It  is  not  disputed  that  a  man  may  justify  an  assault  and 
battery  in  defence  of  his  lands  or  goods,  or  the  goods  of  an- 
other delivered  to  him  to  be  kept,  and  whether  he  resist 
with  greater  force  than  is  necessary  or  than  is  proportioned 
to  the  violence  of  the  trespasser,  will  be  for  the  jury  under 
proper  instructions  from  the  court.  (Hawk.  P.  &  C.,  b.  1, 
c.  60,  §  23;  1  Russ.  on  Cr.,  609,  [n.].)  The  assault  upon 
Taylor  by  the  plaintiff  in  error  was  professedly  in  defence 
of  property  to  which  he  asserted  title,  and  the  affray  grew 
out  of  the  rival  claims  of  the  contestants,  and  the  proof 
offered  was  competent  to  enable  the  jury  to  determine  who 
was  the  aggressor,  and  whether,  to  the  extent  that  force 
might  lawfully  be  used  in  defence  of  one's  goods,  the  assault 
was  justified. 
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The  evidence  was  also  competent  upon  the  question  of  the 
intent  with  which  the  assault  was  made.  The  qvo  animo  of 
the  attack  was  material  as  fixing  the  grade  of  the  offence. 
To  convict  the  accused  of  the  aggravated  offence  created  by 
the  statutes  of  1864,  the  act  must  have  been  committed  by 
him  with  the  specific,  malicious  intention,  which,  under  the 
statute,  gives  character  to  the  act  and  aggravates  the  assault. 
The  intent  in  such  cases  is  a  question  of  fact  for  the  jury, 
and  the  malicious  intention  is  to  be  inferred  from  the  situ- 
ation of  the  parties ;  their  acts  and  declarations ;  the  nature 
and  extent  of  the  violence  and  the  object  to  be  accomplished. 
If  the  intention  was  merely  to  defend  the  possession  of  the 
goods,  and  there  was  no  malicious  intent,  although  unjusti- 
fiable means  may  have  been  resorted  to,  the  offence  was  not 
within  the  statute  of  1854.  Whenever  the  degree  of  the 
offence  depends  upon  the  particular  intent  with  which  an 
act  is  done,  the  intent  to  be  inferred  from  the  circumstances 
is  for  the  jury,  and  every  fact  which  will  throw  light  upon 
that  question  may  be  given  in  evidence. 

It  is  only  a  presumption  that  a  party  intends  the  ordi- 
nary and  probable  consequences  of  his  act,  and  such  pre- 
sumption may  be  rebutted  by  competent  evidence.  (2  Stark. 
Cr.,  691 ;  SincLaifs  Case^  2  Lew.,  49 ;  Oriffin  v.  Parsons, 
1  Russ.  on  Cr.,  765,  [g.] ;  Williams^  OasCy  1  Leach,  633;  1 
East  P.  C,  424.)  With  full  proof  of  legal  right  in  Filkins, 
as  offered,  with  proof  also  offered  in  the  same  connection 
and  rejected,  that  the  accused  was  only  endeavoring  to  pro- 
tect his  property,  the  jury  might  have  negatived  the  feloni- 
ous intent  charged,  or  either  acquitted  him  or  convicted  him 
of  a  simple  assault  and  battery,  finding  that,  although  bod- 
ily harm  might  have  resulted  from  the  assault,  it  was  not 
made  with  that  intent  or  to  accomolish  that  object,  but  with 
the  lawful  intent  merely  of  defending  his  property.  Direct 
proof  of  the  actual  intent  was  substantially  included  in  the 
offer,  and  was  admissible.  {Kerrains  v.  People^  60  N.  Y., 
221.)  The  judgment  must  be  reversed,  and  proceedings  re- 
mitted for  a  new  trial  in  the  Superior  Court  of  Buffalo. 

All  concur. 

Judgment  reversed. 
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The  accused  was  indicted,  tried  and  convicted  for  the  crime  of  seduction  under 
promise  of  marriage.  There  were  five  counts  in  the  indictment  charging 
the  same  offence,  and  the  counsel  for  the  accused  moved  the  court  to  require 
the  district  attorney  to  elect  upon  which  count  he  would  relj  for  a  convic- 
tion.    The  motion  was  denied  and  exception  taken. 

HMj  that  the  motion  was  properly  denied.  The  indictment  In  each  of  its 
counts  alleged  but  one  and  the  same  offence,  with  such  variations  of  allega- 
tions as  were  prudentiallj  fitted  to  meet  variations  in  the  proof. 

The  court  allowed  the  prosecutrix,  under  objection,  to  swear  that  her  father  and 
mother  were  both  dead  and  when  thej  died. 

MM,  that  the  evidence  was  not  of  great  importance  to  the  case  of  the  people, 
but  the  admission  of  such  testimony  was  not  improper. 

The  complainant  was  allowed  to  testify  in  regard  to  a  conversation,  she  said  was 
held  in  October  at  the  house  of  Gajlord,  after  the  illicit  connection. 

HM,  that  such  conversation  was  part  of  the  res  gegtce.  Like  any  other  conver- 
sation or  declaration  of  the  accused  upon  the  subject-matter,  it  was  compe- 
tent. The  prosecutrix  was  called  from  her  bed  by  the  accused,  late  in  the 
evening — this  shows  intimate  and  yielding  relations  on  her  part — and  as 
to  this  fact  she  Is  supported  by  other  evidence. 

The  prosecutrix  was  allowed  under  objections  and  exception,  to  answer  the 

question,  '*  Did  you  believe  him  when  he  had  connection  with  you,  that  he 

would  marry  you?"    The  answer  was  :  **  Yes,  sir." 
Hdd,  that  this  allowance  of  the  question  was  proper.    The  question  at  issue 

was,  whether  the  consent  of  the  prosecutrix  was  obtained  under  and  by 

leason  of  the  promise  of  marriage. 

On  the  trial  the  prosecutrix  testified  that  the  illicit  intercourse  took  place  at  the 
house  of  Dr.  Kimball,  on  August  5th,  1875.  She  was  then  asked  by  the 
district  attorney  to  go  on  and  state  in  her  own  way  what  occurred  on  that 
evening.  To  this  the  counsel  for  the  prisoner  objected,  and  the  court  over- 
ruled the  objection. 

Hdd,  that  the  evidence  was  material  and  admissible.  It  was  of  the  very  gist  of 
the  crime  alleged,  that  she  was  thus  directed  to  speak,  and  there  was  no 
better  way,  than  for  her  to  relate  the  story  of  it  without  prompting  or  hin- 
drance from  questions. 

The  prosecutrix,  on  the  trial,  was  permitted  by  the  court,  under  objection,  to 
testify  that  she  was  at  that  time  in  a  family- way. 

HMt  that  there  was  no  error  in  this  ruling.  She  being,  and  having  always 
been,  an  unmarried  woman,  the  fact  of  pregnancy  was  positive  proof  of 
illicit  connection  with  some  one.  It  did  not  fix  the  accused  as  a  participant 
therein ;  bat  it  was  a  fact  in  the  case,  not  incompetent  to  be  made  known  to 
the  jury. 
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It  was  urged  by  the  counsel  for  the  accused  that  the  evidence  of  the  prosecutrix 
was  not  supported  by  other  evidence. 

Seldy  that  it  is  settled,  by  the  authorities,  that  the  supporting  evidence  Is 
required  as  to  two  of  the  matters  named  in  the  act  of  1848,  and  as  to  them 
only.  They  are  the  promise  of  marriage,  and  the  carnal  connection.  Both 
these  may  be  determined  by  the  jury  from  the  facts  shown  on  the  trial.  In 
this  case  there  was  some  supporting  evidence  furnished ;  it  was  for  the 
jury  to  determine  its  strength. 

Mr.  Parsons,  who  had  acted  as  attorney  for  the  prosecutrix,  was  examined  ont 
of  court,  and  his  examination  offered  in  evidence.  The  question  put  to 
Mr.  Parsons,  *'  whether  he  obtained  from  the  prosecutrix,  the  facts  stated 
in  a  complaint  in  a  suit  by  her  for  breach  of  promise  of  marriage,''  was 
objected  to  by  the  people  and  the  witness,  that  the  communication  was  a 
privileged  one  from  client  to  counsel.  The  complaint  was  not  sworn  to  nor 
was  it  read  over  to  her  after  it  was  made  out.  The  court  ruled  the  an- 
swer out. 

ffeldf  that  the  ruling  was  correct. 

On  the  trial  the  accused  and  other  witnesses  testified  to  an  oHbi,  and  the  court 
in  his  charge  said  to  the  jury,  that  if  they  were  satisfied  from  this  evidence 
that  at  the  time  the  prosecutrix  testified  to,  the  accused  was  not  there,  that 
that  fact  disposed  of  her  evidence.  The  court  added  :  "  But  it  is  proper  for 
me  to  remark  that,  no  matter  when  it "  —  the  illicit  intercourse —  '*  did  take 
place,  provided  it  was  after  the  promise  of  marriage,  and  the  consent,  on 
her  part,  was  in  consequence  of  the  promise  of  marriage." 

Heldf  that  as  a  legal  proposition,  this  cannot  be  deemed  objectionable. 

The  court  charged,  and  to  which  exceptions  were  taken,  that  if  the  connection 
took  place  after  the  promise  of  marriage  and  in  consideration  thereof,  that 
it  was  immaterial  whether  the  promise  was  made  in  May  or  afterward,  if  it 
was  before  the  seduction  ;  that  the  promise  might  be  made  and  the  connec- 
tion take  place  afterward,  and  the  crime  be  committed,  if  that  connection 
was  in  consequence  of  that  prior  promise ;  and  that  the  jury,  in  the  opinion 
of  the  court,  would  be  justified  in  finding  a  promise  from  her  evidence  if  it 
was  supported,  and,  that  if  the  promise  of  marriage  was  made,  as  testified 
to  by  her»  that  was  sufficient  under  the  statute. 

Heldf  that  there  was  no  error  in  the  charge  as  made. 

Church,  Ch.  J.,  dissented,  on  the  ground  of  a  want  of  corroboration  as  to  the 
intercourse.  Corroboration  by  opportunity  and  the  like  may  be  sufficient,  but 
having  fixed  time,  place  and  circumstance,  if  these  are  not  supported  by 
any  evidence,  but  contradicted  by  all  the  evidence,  the  prosecutrix  is  not 
sustained  or  corroborated  by  proof  that  intercourse  was  possible  on  some 
other  occasion  than  that  testified  to  by  her.  The  question  is  not,  whether 
she  ought  to  be  credited,  but,  whether  she  is  supported  by  other  evidence. 

W,  S.  FarweUy  for  the  accused. 

F.  Brundage^  district  attorney,  for  the  people. 

FoLGER,  J.    We  will  consider  the  points  made  by  the 
plaintiff  in  error,  seriatim. 
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First.  The  motion  to  compel  the  people  to  elect  on  which 
count  of  the  indictment  they  would  rely,  was  properly  de- 
nied. 

The  indictment,  in  each  of  its  counts,  charged  but  one  and 
the  same  offence,  with  such  variations  of  allegation  as  were 
prudentially  fitted  to  meet  variations  in  the  proof. 

Second.  It  was  not  improper  to  show  the  time  in  the  life 
of  the  prosecutrix,  when  her  father  and  her  mother  died, 
respectively. 

It  was  not  of  great  importance  to  the  case  of  the  people, 
but  it  was  not  improper  so  to  do. 

Third.  The  conversation  of  Gaylord's  was  part  of  the 
res  gestce  between  her  and  the  plaintiff  in  error.  Like  any 
other  conversation  or  declaration  of  his  upon  the  subject 
matter,  or  bearing  upon  it,  it^was  competent.  That  conver- 
sation, if  it  occurred,  went  to  some  extent  to  prove  one  of 
the  chief  elements  of  the  alleged  crime.  The  circumstances 
in  which  it  took  place  —  the  prosecutrix  having  been  called, 
and  arising  from  her  bed  to  hold  it,  at  an  advanced  hour  of 
the  evening,  showed  relations  between  them,  more  than 
nsnally  intimate  and  yielding  on  her  part.  As  to  these 
facts  (save  the  purport  of  the  conversation  had),  she  is  sup- 
I)orted  by  other  evidence. 

Fourth.  The  question  put  to  the  prosecutrix:  "Did  you 
believe  him  when  he  had  connection  with  you,  that  he  would 
marry  you  V '  was  proper. 

An  affirmative  answer  would  tend  to  make  out,  one  of  the 
important  parts  of  the  crime,  to  wit :  That  the  consent  of 
the  prosecutrix  to  the  intercourse,  was  given,  under  and  by 
reason  of  the  promise  of  marriage.  A  negative  answer 
would  have  been  decisive  of  the  case,  in  favor  of  the  ac- 
cused. A  like  question  was  sustained,  in  the  case  of  Ken- 
yon  V.  The  People  (26  N.  Y.,  204) ;  and  in  Boyce  v.  The 
People  (56  N.  Y.,  644  ;  S.  C,  ante,  63). 

Fifth.  The  direction  to  the  prosecutrix,  to  go  on  and  state 
in  her  own  way,  what  occurred  on  the  evening  of  the  inter- 
course, was  proper,  as  was  the  statement  made  by  her  in 
obedience  thereto. 

It  was  of  the  very  gist  of  the  crime  alleged,  that  she  was 
directed  to  speak,  and  there  was  no  better  way,  than  for  her 
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to  relate  the  story  of  it  without  prompting  or  hindrance 
from  qaestions.     The  evidence  was  material  and  admissible. 

Sixth.  The  testimony  from  the  prosecutrix  that  she  was 
in  the  family-way  at  the  time  of  the  trial,  was  not  inadmis- 
sible and  immaterial. 

She  being,  and  having  always  been,  an  unmarried  woman, 
the  fact  of  pregnancy  was  positive  proof  of  illicit  connection 
with  some  one.  It  did  not  fix  the  plaintiff  in  error  as  a  par- 
ticipant therein  ;  but  it  was  a  fact  in  the  case,  not  incompe- 
tent to  be  made  known  to  the  jury. 

Seventh.  The  statute  under  which  the  plaintiff  in  error 
was  indicted,  declares  that  there  shall  not  be  a  conviction 
npon  the  testimony  of  the  female  complaining,  not  supported 
by  other  evidence. 

It  is  settled  that  the  supporting  evidence  is  required  as  to 
two  of  the  matters  in  the  act,  and  as  to  them  only.  They 
are  the  promise  of  marriage,  and  the  carnal  connection. 
{Kenyon  v.  The  PeopU,  26  N.  Y.,  203 ;  Boyce  v.  The  Peo- 
ple^ 65  N.  Y.,  644;  8.  (7.,  ante,  63.)  It  is  settled  by  the  same 
authorities,  that  the  supporting  evidence  need  be  such  only 
as  the  character  of  these  matters  admits  of  being  furnished. 
The  promise  of  marriage  is  not  an  agreement  usually  made 
in  the  presence  or  with  the  knowledge  of  third  persons. 
Hence  the  supporting  evidence  possibly  in  most  cases,  is  the 
subsequent  admission  or  declaration  of  the  party  making  it ; 
or  the  circumstances  which  usually  accompany  the  existence 
of  an  engagement  of  marriage,  such  as  exclusive  attention 
to  the  female  on  the  part  of  the  male,  the  seeking  and  keep- 
ing her  society  in  preference  to  that  of  others  of  her  sex,  and 
all  those  facts  of  behavior  toward  her,  which  before  x)&r- 
ties  to  an  action  were  admitted  as  witnesses  in  it,  were  given 
to  a  jury  as  proper  matter  for  their  consideration  on  that 
issue. 

So,  too,  the  act  of  illicit  connection,  and  the  immediate 
persuasions  and  inducements  which  led  to  compliance,  may 
not  be  jiroved  by  the  evidence  of  third  persons  directly  to 
the  fact.  They  are  to  be  inferred  from  the  facts ;  that  the 
man  had  the  opportunities,  more  or  less  frequent  or  con- 
tinued, of  making  the  advances  and  the  propositions ;  and 
that  the  relation  of  the  parties  were  such,  as  that  there  was 
likely  to  be  that  confidence  on  the  part  of  the  woman  in  the 
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asseverations  of  the  devotion  on  the  part  of  the  man,  and 
that  affection  toward  him  personally,  which  would  over- 
come the  reluctance  on  her  part,  so  long  instilled  as  to  have 
become  nataral,  to  surrender  chastity.  (See  cases  last  above 
cited.) 

Circumstances  of  this  kind  vary  in  weight  in  different 
cases,  and  it  is  for  the  jury  to  determine  their  strength. 
Cut,  where  proof  is  made  of  the  existence  of  them,  in  some 
degree,  it  cannot  be  said  that  there  is  no  supporting  evi- 
dence. A  court  cannot  then  properly  direct  a  verdict,  or 
discharge  the  defendant  in  the  indictment,  on  the  ground 
that  no  case  is  made  for  the  consideration  of  the  jury. 

In  the  case  in  hand,  there  was  evidence  of  the  existence  of 
both  these  classes  of  circumstances,  furnished  by  witnesses 
other  than  the  prosecutrix. 

But  the  question  in  this  case  takes  a  more  peculiar  nature. 
It  is  urged  that  the  prosecutrix,  in  her  testimony,  limits  the 
carnal  communication  to  a  single  act.  It  is  claimed  that 
she  specifies  with  exactness  the  very  time  at  which  that  act 
was  committed.  Then  it  is  insisted  that  the  supporting  evi- 
dence must  also  be  confined  to  that  very  time.  If  the 
premises  be  conceded,  I  do  not  see  that  the  conclusion  nec- 
essarily follows.  It  is  conceded  by  the  authorities  that 
direct  evidence  in  support,  is  not  capable  of  production,  and 
that  the  requirement  of  supporting  is  met,  when  from  testi- 
mony of  other  witnesses  such  opportunities  are  shown  to 
have  existed,  and  such  relations  to  have  been  formed,  as  to 
make  it  probable  that  the  act  may  have  been  done.  Now  this 
general  testimony  cannot  point  to  any  particular  time. 
From  its  nature  it  covers  all  the  time  of  the  existence  of  the 
foots  which  it  establishes ;  and  whenever  during  that  period, 
the  act  is  alleged  by  the  testimony  of  the  principal  witness 
to  have  been  accomplished,  the  supporting  evidences  attaches 
to  that  time,  and  brings  its  corroboration  to  bear  upon  it.  It 
shows  the  chances  in  the  hands  of  the  suitor,  for  the  com- 
mission of  the  offence,  but  it  cannot  beforehand  predict  just 
when  he  will  be  able  to  avail  himself  of  them,  nor  can  it 
afterwards  say  just  when  he  did.  When  these  circum- 
stances and  relations  have  been  shown,  the  supporting  evi- 
dence has  been  furnished.  How  great  its  strength,  or  how 
close  its  applicability  to  the  act  as  spoken  to  by  the  princi- 
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pal  witness,  is  for  the  jury  to  determine.  It  maybe  bo 
weak  of  itself  as  not  to  form  a  basis  for  a  verdict  of  guilty ; 
or  the  details  of  the  illicit  act  may  be  so  given  by  the  prose- 
cutrix, as  to  be  repugnant  to  common  sense,  and  impossible 
of  belief,  notwithstanding  the  general  supporting  evidence  ; 
or  she  may  be  so  contradicted  as  not  to  be  credited. 

Great  stress  is  laid  upon  the  alleged  fact  that  the  woman, 
in  this  case,  has  fixed  the  single  act  of  intercourse  on  the 
evening  of  a  certain  day;  and  the  plaintiflE  in  error,  it  is 
alleged,  proved  himself  remote  from  her  on  that  evening. 
Hence,  it  is  said,  that  though  he  did  have  opportunity,  from 
time  to  time,  and  did  have  her  confidence,  it  cannot  be 
found  that  he  availed  himself  thereof.  But  we  must  bear 
in  mind  the  question  now  in  hand.  It  is,  was  there  such 
testimony  as  that  the  court  could  suggest  to  the  jury  a 
verdict  of  acquittal ;  and  the  reason  given  to  us  why  the 
court  should  have  done  so  is,  that  there  was  no,  or  insuffi- 
cient, supporting  testimony.  But  there  was  the  supporting 
testimony,  which  the  law  is  satisfied  with  —  proof  of  oppor- 
tunity and  confiding  freedom  of  relations.  Whether,  as  a 
fact,  advantage  was  taken  thereof,  must  still,  in  some  meas- 
ure, depend  upon  the  testimony  of  the  female.  Whether 
that  is  to  be  believed,  must  depend  upon  its  credibility.  If 
she  is  so  contradicted  by  positive  testimony  in  rebuttal,  or 
by  facts  and  circumstances,  as  not  to  be  believed,  that  is 
for  the  jury,  and  is  one  thing  ;  but,  whether  she  be  believed 
or  not,  does  not  alter  or  destroy  the  supporting  evidence. 
It  has  met  the  exaction  of  the  law,  and  shown  the  circum- 
stances demanded  of  it.  That,  in  the  midst  of  opportuni- 
ties, and  with  the  confidence  of  affection,  the  prosecutrix 
has  fixed  an  impossible  or  an  incredible  date  for  the  com- 
mission of  the  act,  or  has  given  such  details  as  are  incredi- 
ble, or  that  she  is,  from  anything  in  the  case  so  unworthy 
of  credit  as  to  make  a  verdict  of  guilty  unsafe  to  render, 
does  not  blot  out  of  existence  the  opportunities  and  the  con- 
fidential relations.  They  remain.  The  jury  cannot  reject 
them,  though  they  may  not  believe  her,  and  not  believing 
her,  may  acquit  the  accused.  Thus,  it  is  seen  that,  in  the 
case  claimed  by  the  plaintiff  in  error  to  exist,  the  question 
was  not  for  the  court  whether  there  was  not  enough  of  sup- 
porting evidence.    It  was  for  the  jury,  whether  the  story  of 
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the  female,  of  facts  alleged  to  have  occurred  in  the  circum- 
stances established  by  the  supporting  evidence,  whether 
that  story  was  credible.  But  the  case  does  not  rest  alto- 
gether on  such  a  state  of  facts  as  is  above  supposed.  In  the 
first  place,  the  prosecutrix  does  not,  in  her  testimony,  limit 
the  sexual  intercourse  between  them  to  one  act  thereof. 
She  speaks  affirmatively  of  only  one.  She  does  not  affirm 
that  there  was  no  other.  Nor  was  it  so  conclusively  shown 
that  the  plaintiff  in  error  was  not  at  the  place  named  by  the 
prosecutrix  on  the  night  named  by  her,  as  that  there  was 
no  question  for  the  jury.  She  says  that  he  was.  He  says 
that  he  was  not.  These  two  are  the  positive  and  direct  wit- 
nesses. Mrs.  Kimball  and  her  husband  do  not  fix  with  cer- 
tainty the  night  or  nights  on  which  he  was  at  their  house. 
The  husband,  indeed,  stated  that  it  was  his  impression  that 
plaintiff  in  error  was  there  on  the  night  of  the  first  Thurs- 
day in  August,  the  day  named  by  the  prosecutrix.  Wit- 
nesses show  the  plaintiff  in  error  on  that  day  entering  the 
lodge-room  about  8  o'clock  in  the  evening,  which  was  in  the 
same  village  with  the  house  of  Dr.  Kimball,  witnesses  show 
him  leaving  it  at  between  9  and  10  o'clock  of  that  evening. 
It  was  between  9  and  10  that  evening  that  the  prosecutrix 
says  that  he  came  to  Kimball's  front  door.  The  plaintiff 
in  error  says  that  he  went  from  the  lodge-room  toward  his 
honse,  in  company  with  three  persons,  whom  he  names, 
who  walked  with  him  three- fourths  of  a  mile  from  the  vil- 
lage, where  they  sat  down  by  the  road- side  and  talked  of 
lodge  matters.  Neither  of  these  three  persons  is  called  to 
sustain  the  plaintiff  in  error,  though  it  appears  that  one,  at 
least,  of  them  was,  at  the  time  of  the  trial,  still  residing 
there,  and  it  is  to  be  inferred  that  one  other  was  also.  It 
cannot  be  admitted,  in  view  of  such  a  state  of  the  testi- 
mony, that  it  was  demonstrated  that  the  prosecutrix  was 
in  error  in  the  night  she  named.  At  most,  there  was  a  con- 
flict of  evidence,  most  sharply  between  her  and  the  plaintiff 
in  error ;  and  it  cannot  be  said  that  he,  more  than  she,  is 
sustained  by  the  other  testimony.  It  was  a  fair  question 
for  the  jury,  on  their  judgment  of  the  credibility  of  each  of 
them,  as  made  up  from  the  incidents  of  the  trial,  which  of 
them  should  be  believed.  Hence,  the  court  made  no  error 
in  refusing  to  direct  an  acquittal. 
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Eighth.  Mr.  ParBons,  the  attorney  for  the  prosecutrix, 
was  examined  out  of  court.  The  question  was  put  to  him 
by  the  plaintiff  in  error,  whether  he  obtained  from  the  pros- 
ecutrix, the  facts  stated  in  a  complaint  in  a  suit  by  her  for 
breach  of  promise  of  marriage.  It  was  objected  by  the  coun- 
sel for  the  people  and  by  the  witness  Parsons,  that  the  com- 
munication was  a  privileged  one  from  client  to  counsel. 
The  complaint  was  not  sworn  to,  nor  was  it  read  over  to  her 
after  it  was  made  out.  These  latter  facts  appeared  to  the 
court,  before  it  passed  upon  the  objection  to  allowing  the 
answer  to  that  question  to  be  read.  We  thin^  that  it  was 
right  in  ruling  out  the  answer. 

Ninth.  The  plaintiff  in  error  asked  the  prosecutrix 
whether  she  had  not  sworn  before  Esquire  Dox  to  a  state- 
ment at  the  time  the  question  was  put,  read  to  her  from 
what  is  conceded  was  an  affidavit  made  by  her.  The  ques- 
tion was  overruled,  and  an  exception  taken. 

We  do  not  perceive  the  materiality  of  the  question.  The 
statement  was  nearly  in  precise  accord  with  her  narration 
of  the  same  circumstances  made  both  on  her  direct  and 
cross-examination,  so  that  it  would  not  have  furnished  a 
contradiction  of  her,  if  it  had  been  permitted.  The  prose- 
cutrix had  been  recalled  by  the  district  attorney,  and  had 
testified  that  she  recollected  another  occasion  of  the  plain- 
tiff in  error  being  at  the  house  at  which  she  lived,  an  occa- 
sion testified  to  by  Mrs.  Kimball,  in  whose  famUy  she  was 
employed.  It  is  urged,  that  pressed  by  the  rebutting  and 
contradicting  testimony,  which  the  plaintiff  in  error  had 
given,  the  district  attorney  saw  the  need,  of  presenting  for 
the  consid^-ation  of  the  jury  another  occasion  than  that 
testified  to  by  her,  on  which  the  carnal  connection  might 
have  taken  place.  This  contention  seems  too  strained. 
There  is  no  claim  or  pretence  in  her  testimony,  when  re- 
called, that  the  connection  was  on  that  occasion.  It  does 
not  appear  that  it  was  urged  to  the  jury,  or  in  any  way 
claimed  by  the  district  attorney,  that  it  took  place  at  that 
time.  Besides,  there  was  a  purpose,  for  which  it  was  prob- 
ably offered.  The  plaintiff  in  error  had  testified  that,  on 
the  occasion  named  by  Mrs.  Kimball  in  her  evidence,  he 
had  been  at  her  house  in  the  evening ;  that  he  went  at  about 
9  o'clock,  and  met  the  prosecutrix  at  the  front  door ;  stayed 
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there  aboat  fifteen  minates ;  then  went  into  the  sitting  room, 
and  remained  therein  conversation  with  Mrs.  Kimball  antil 
about  11  o'clock,  and  did  not  remain  at  the  house  after  that 
conversation.  There  was  a  pertinency  to  this  testimony 
from  the  plaintiff  in  error.  He  was  then  attempting  to 
show  that  there  had  been,  before  that  time,  growing  up  a 
coolness  between  him  and  the  prosecntrll:  on  account  of  her 
conduct,  of  which  he  did  not  approve,  and  which  he  had 
reprehended.  This  allegation  that  he  did  not  remain  with 
her  but  about  fifteen  minutes,  though,  he  stayed  in  the  house 
Bear  two  hours,  had  a  bearing  upon  that  issue.  Hence,  it 
was  pertinent  to  show,  that  he  was  in  error  in  his  statement. 
The  prosecutrix  seems  to  have  been  recalled  for  that  pur- 
pose, and  that  seems  the  only  legitimate  effect  of  her  testi- 
Ikibny  there  given.  She  testified  that  after  he  left  Mrs. 
Eamball's  room  he  remained  in  the  front  hall  with  her  over 
an  hour,  before  he  left  for  home.  This  being  the  legitimate 
effect  of  that  testimony,  and  no  other  having  been  claimed 
for  It,  we  perceive  no  pertinency  to  the  question  put  to  her 
on  cross-examination,  and  which  is  above  more  particularly 
mentioned. 

Tenth.  There  were  certain  exceptions  to  the  charge. 
The  court,  after  referring  to  the  testimony  of  the  plaintiff  in 
error  and  other  witnesses,  in  the  nature  of  testimony  to 
make  out  an  alibiy  went  on  to  say  that  if  it  satisfied  the 
jury  that,  at  the  time  she  testified  to,  he  was  not  there,  that 
fact  disposed  of  her  evidence.  The  court  added.  ^'But  it 
is  proper  for  me  to  remark  that,  no  matter  when  it" — the 
illicit  connectiou  —  ''did  take  place,  provided  it  was  after  the 
promise  of  marriage,  and  the  consent,  on  her  part,  was  in 
consequence  of  the  promise  of  marriage."  As  a  legal  prop- 
osition, this  cannot  be  deemed  objectionable.  It  is  criticised 
from  its  relation  to  the  facts  of  this  case,  as  tending  to  mis- 
lead the  jury. 

We  do  not  think  this  was  a  direction  to  the  jury,  to 
inquire  whether  there  was  an  illicit  connection  on  some  day 
after  a  promise  of  marriage  other  than  that  fixed  by  the 
complaint.  It  was  rather  a  limitation  given  to  the  jury, 
that  if  they  should  find  that  there  was  illicit  connection, 
they  must  find  that  it  was  after  a  promise  of  marriage  and 
in  consequence  of  it.    It  is  argued  here,  by  the  plaintiff  in 
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error,  and  was  doubtless  argaed  to  the  jury,  that  the  prom- 
ise of  marriage  testified  to  by  the  prosecutrix  as  having 
been  made  in  May  was  not  an  absolute  promise,  but  one 
conditional  on  the  ability  of  the  two  to  maintain  themselves 
in  the  married  state  ;  and  so  too  as  to  the  promise  made  at 
the  time  of  the  connection,  that  it  was  conditional  on  that 
connection  resulting  in  pregnancy.  I  conceive  that  it  was 
to  this  that  the  court  meant  to  apply  its  remark,  excepted 
to ;  that  whenever  the  promise  of  marriage  was  found  to 
have  been  made,  the  act  of  coition  must  have  followed  that, 
and  been  consequent  upon  it.  The  context  of  the  charge, 
both  before  and  after  the  remark,  shows  that  the  court  did 
not  mean,  and  could  not  have  been  understood  to  mean,  to 
instruct  the  jury  to  look  for  another  time  at  which  the  car- 
nal intercourse  took  place  than  that  fixed  by  lier.  For  both 
directly  before  and  directly  after,  the  court  dwells  upon  the 
importance  of  the  testimony  of  the  plaintiff  in  error  and  his 
witnesses,  in  testing  her  credibility  and  the  truth  of  her  evi- 
dence, as  to  the  commission  of  the  offence  at  the  i)articular 
time  fixed  by  her. 

Eleventh.  There  were  certain  requests  to  charge,  which 
were  refused,  and  exceptions  taken. 

1st.  If  the  two  were  engaged  to  be  married  in  May,  the 
fact  that  the  connection  was  in  August  was  not  enough  to 
bring  the  case  within  the  statute. 

2d.  The  second  seems  but  a  repetition  of  the  first. 

3d.  If  the  plaintiff  in  error  promised  to  marry  her  in  May, 
and  if  mutual  promises  were  not  then  made,  then  the  sub- 
sequent promise  in  August  is  not  a  sufficient  promise  to 
bring  the  case  within  the  statute,  even  though  he  did  have 
connection  with  her  at  the  time. 

4th.  If  the  two  mutually  engaged  to  be  married  in  May, 
1875,  then  the  after  illicit  intercourse  does  not  bring  the 
case  within  the  statute. 

The  court  refused  to  charge  as  requested,  except  as  it  had 
charged,  but  did  instruct  the  jury  that  they  must  find  from 
the  evidence  that  the  connection  took  place ;  that  if  it  took 
place  after  the  promise  of  marriage  and  in  consideration 
thereof,  that  it  was  immaterial  whether  the  promise  was 
made  in  May  or  afterward,  if  it  was  before  the  seduction ; 
that  the  promise  might  be  made  and  the  connection  take 
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place  afterward,  and  the  crime  be  committed,  if  that  con- 
nection was  in  consequence  of  that  prior  promise  ;  and  that 
the  jury,  in  the  opinion  of  the  court,  would  be  justified  in 
finding  a  promise  from  her  evidence  if  it  was  supported. 
The  court  had,  before  these  requests,  charged  that  if  the 
promise  of  marriage  was  made,  as  testified  to  by  her,  that 
was  sufficient  under  the  statute.  It  is  not  easy  to  determine 
from  the  case  just  what  was  in  the  mind  of  the  counsel  when 
making  these  requests.  If  it  was  that  some  time  having 
elapsed  between  the  making  of  the  promise  and  the  doing 
of  the  act,  therefore  the  statute  would  not  apply,  he  was 
clearly  in  error ;  if  it  was  that  the  promises  either  of  May 
or  of  August,  being  conditional,  therefore  the  statute  would 
not  apply,  he  was  clearly  in  error.  (26  N.  Y.,  supra;  55 
K".  T.,  supra;  ante,  supra.)  His  argument  here  is,  that 
he  sought  to  get  from  the  court  a  ruling  as  to  which  promise 
the  court  referred  to,  in  the  charge  in  chief,  by  the  use  of 
these  words :  ''Did  this  illicit  connection  take  place  in  con- 
sequence of  a  reliance  on  her  part  upon  his  promise  of  mar- 
riage f '  Clearly  he  was  not  entitled  to  insist  upon  the  court 
or  the  jury  being  confined  to  one  promise  if  there  had  been 
more  than  one.  Nor  is  the  remark  of  the  court  above 
quoted  necessarily  to  be  confined  to  one  promise  of  marriage 
as  is  claimed.  The  phrase,  ''his  promise  of  marriage"  is 
not  restrictive,  but  used  in  a  general  sense,  as  the  court 
would  have  used  the  like  phrase  of  "his  conduct,"  as  ap- 
plying to  all  of  his  conduct. 

It  is  suggested  that  the  third  request  and  refusal  of  it, 
and  exception,  brings  up  a  question  which  we  will  state. 

The  prosecutrix  testified  that  illicit  connection  took  place 
in  August ;  that  when  he  proposed  it  she  said  he  knew  such 
things  were  not  right ;  to  which  he  made  answer  that  she 
must  remember  "that  it  was  him  and  her  and  it  was  all 
right,"  and  that  she  knew  if  anything  happened  he  would 
have  her ;  that  she  asked  him  if  he  would  not  leave  her,  to 
which  he  replied,  no,  he  would  stand  his  ground.  Now,  it 
is  said,  that  is  not  a  promise  of  marriage  in  any  event,  but 
only  in  the  event  that  she  conceived  from  the  carnal  inter- 
course ;  and  further,  that  the  yielding  to  his  request  was 
not  in  consequence  of  a  promise  of  marriage,  but  in  conse- 
quence of  a  promise  that  if  there  were  ill  results  from  the 


.f  JIjlf|.,"U 


328  Cowen's  CRttnNAL  Kepobts. 

intercoarse  that  then  he  would  marry  her.  It  is  suggested 
that  this  is  not  such  a  seduction,  under  promise  of  marriage, 
as  was  contemplated  by  the  statute.  As  to  this  suggestion, 
we  remark  at  first,  that  the  plaintiff  in  error  did  not  present 
to  this  court  that  point ;  second,  the  testimony  does  not 
confine  the  yielding  of  the  prosecutrix  to  a  reliance  of  a 
promise  to  be  fulfilled  only  in  the  event  of  pregnancy.  She 
asked  him  if  he  would  not  leave  her.  We  construe  this, 
not  as  confined  to  the  event  of  conception,  but  as  embracing 
the  whole  act  which  he  proposed  under  the  relations  exist- 
ing between  them,  and  as  it  is  explained  by  the  subsequent 
testimony  by  her,  that  after  he  had  succeeded  she  told  him 
that  she  was  sorry  that  she  had  given  up  to  him,  for  she 
did  not  think  that  he  would  think  as  much  of  her  again. 
We  do  not  think  the  occurrence  and  the  conversation,  as 
related  by  her,  is  susceptible  of  the  interpretation  that  her 
mind  was  occupied  with  the  result  of  connection.  Ttiat  idea 
does  not  come  from  her  but  from  him.  Her  utterance  is 
that  it  is  not  right.  The  act  itself  is  wrong,  is  her  thought. 
His  answer  is  not,  that  it  is  always  right,  but  she  must  re- 
member that  it  is  he  and  she,  and  that  it  is  all  right,  evi- 
dently meaning,  and  meaning  to  give,  and  giving  the  idea, 
that  in  the  close  and  intimate  and  pledged  relations  existing 
between  them,  it  was  right,  as  it  was  but  anticipating  the 
time  when  it  would  be  right  to  ask  and  her  duty  to  yield. 
The  remark  as  to  anything  happening  was  from  him»  and 
was  another  argument  used  by  him.  She  does  not  base  upon 
such  a  probability  her  inquiry,  if  he  would  not  leave  her. 

We  are  not  able  to  see  from  the  testimony,  that  there  was 
room  for  the  jury  to  find  that  there  was  a  promise  then 
based  alone  upon  the  result  of  pregnancy  ;  that  she  was  se- 
duced in  reliance  upon  a  promise  to  be  fulfilled  only  in  such 
event. 

We  are  not  called  upon  to  say,  therefore,  whether  such  a 
promise  and  such  a  yielding  would  make  a  case  sufficient 
for  the  requirement  of  the  statute.  We  do  not  mean  to  inti- 
mate an  opinion  either  way. 

We  have  gone  through  the  whole  of  the  testimony  pre- 
sented in  the  error,  with  care.  We  have  considered  every 
point  presented  by  the  plaintiff  in  error,  upon  his  brief. 
We  do  not  find  that  the  court  below  made  any  error  in  its 
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ralings  od  the  trial,  or  in  its  charge,  or  refusals  to  charge. 
It  was  a  case  for  a  jury.  They  have  listened  to  and  ob- 
seryed  the  prosecutrix  and  the  plaintiff  in  error,  and  the 
witnesses  produced.  They  have  found  the  plaintiff  in  error 
guilty.  No  reason  is  shown  to  us  for  our  interference  with 
the  verdict  and  the  judgment  upon  it 


Church,  Ch.  J.,  dissented. 

The  prosecutrix  testified  that  on  a  certain  Thursday 
evening,  the  5th  day  of  August,  the  prisoner  came  to  the 
residence  of  Dr.  Kimball,  where  she  resided ;  that  she  met 
him  in  the  hall,  and,  after  a  little  conversation,  the  inter- 
course took  place,  and  that  the  prisoner  then  went  home. 
The  evening  is  identified  with  particularity,  and  circum- 
stantial precision.  It  was  a  ^4odge  night,"  when  the  pris- 
oner usually  called ;  it  was  before  the  prosecutrix  attended 
the  last  day  of  a  certain  school,  and  that  occurred  on  Fri- 
day, the  next  day ;  it  was  after  the  return  of  Mrs.  Kimball, 
from  an  absence  of  several  weeks,  which  was  Tuesday  even- 
ing before.  It  was  prior  to  Monday  the  eighth  when  the 
prosecutrix  had  her  monthly  periods,  as  she  states.  There 
is  no  evidence  and  no  claim  that  the  prisoner  ever  had  inter- 
coarde  with  the  prosecutrix  at  any  other  time.  The  statute 
requires  support  or  corroboration  of  the  prosecutrix.  She 
is  not  only  not  corroborated  as  to  tbis  circumstance,  but  all 
the  evidence  is  in  conflict  with  her  statement.  Mrs.  Kim- 
ball's evidence  tends  strongly  to  establish  that  the  first 
occasion,  when  the  prisoner  called  at  the  house  after  her 
return,  was  Saturday  evening,  and  she  states  circumstances 
entirely  inconsistent  with  those  related  by  the  prosecutrix, 
when  the  intercourse  took  place.  She  states  that  on  that 
evening  the  prisoner  visited  with  her  until  about  eleven 
o  clock,  when  he  went  home.  Other  evidence  tends  to  estab- 
lish that  the  prisoner  did  not  see  the  prosecutrix  on  that 
evening,  nor  on  any  evening  after  Tuesday  until  Saturday. 
Corroboration  by  opportunity  and  the  like  may  be  sufficient, 
but  having  fixed  time,  place  and  circumstances,  if  these  are 
not  supported  by  any  evidence,  but  contradicted  by  all  the 
evidence,  the  prosecutrix  is  not  sustained  or  corroborated 
by  proof  that  intercourse  was  possible  on  some  other  occa- 
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sion  than  that  testified  to  by  her.  The  question  is  whether 
she  is  supported  by  other  evidence,  and  not  whether  she 
ought  to  be  credited.  The  statute  requires  supporting  evi- 
dence, and,  after  a  careful  examination,  I  am  unable  to 
find  any. 

All  concur  with  Polgke,  J.,  except  Church,  Ch.  J.,  dis- 
senting. 

Judgment  affirmed. 

Note.  —  The  statute  of  1848,  for  the  violation  of  which  the  ac- 
cused was  tried,  is  as  follows  : 

'^§1.  Any  man,  who  shall,  under  promise  of  marriage,  seduce  and 
have  illicit  connection  with  any  unmarried  female  of  previous  chaste 
character,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  imprisonment  in  a  State  prison  not  exceeding 
five  years,  or  by  imprisonment  in  a  county  jail  not  exceeding  one 
year  ;  provided  that  no  conviction  shall  be  had  under  the  provisions 
of  this  act,  on  the  testimony  of  the  female  seduced,  unsupported  by 
other  evidence,  nor  unless  indictment  shall  be  found  within  two 
years  after  the  commission  of  the  offence  ;  and  provided  further, 
that  the  subsequent  marriage  of  the  parties  may  be  pleaded  in  bar 
of  conviction." 

The  Legislature  repealed  this  statute,  and,  in  the  place  of  it,  en- 
acted sections  two  hundred  and  eighty-four,  two  hundred  and 
eighty-five  and  two  hundred  and  eighty-six,  of  the  Penal  Code. 

Those  sections  are  as  follows  : 

^^§  284.  A  person  who,  under  promise  of  marriage,  seduces  and 
has  sexal  intercourse  with  an  unmarried  female  of  previous  chaste 
character,  is  punishable  by  imprisonment  for  not  more  than  five 
years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  both. 

"  §  285.  The  subsequent  intermarriage  of  the  parties,  or  the  lapse 
of  two  years  after  the  conmiission  of  the  offence  before  the  finding 
of  an  indictment,  is  a  bar  to  a  prosecution  for  a  violation  of  the  last 
section. 

"§  286.  No  conviction  can  be  had  for  the  offence  specified  in  sec- 
tion two  hundred  and  eighty-four,  upon  the  testimony  of  the  female 
seduced,  unsupported  by  other  evidence."  Ed. 
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The  accused  was  tried  for  burglary  in  the  first  degree,  in  the  Court  of  Sessions 
of  Richmond  county,  and  he  was  convicted.  The  Supreme  Court  of  the 
second  judicial  district,  confirmed  the  judgment  and  the  accused  brought 
error. 

The  indictment  alleged  that  the  accused  broke  and  entered,  in  the  night  time, 
"the  dwelliug-house  of  Frederick  Eohnsen  and  John  F.  Lubkin,  being 
copartners  in  business  under  the  firm  name  and  style  of  Eohnsen  &  Lub- 
kin." The  crime  as  defined  by  the  Revised  Statutes  consists,  in  break- 
ing into,  and  entering  in  the  night  time,  in  the  manner  there  specified, 
the  dwelling-house  of  another,  in  which  there  is  at  the  time  some  human 
being,  with  the  intent  to  commit  some  crime  therein.  The  evidence 
showed  the  breaking  and  entering,  and  the  criminal  intent. 

JETdd,  that  the  questions  to  be  decided  are,  first,  whether  it  is  legally  proper,  in 
an  indictment  for  burglary  of  a  dwelling-house,  to  aver  the  ownership  in  a 
partnership  and,  second,  whether  the  proof  showed  that  the  room  entered 
was  a  dwelling-house  within  the  intent  of  the  statute. 

MM,  as  to  the  first  point,  that  according  to  numerous  and  clear  authorities,  the 
ownership  of  the  dwelling-house  may  be  laid  in  the  indictment  to  be  in  the 
members  of  a  copamership,  where  the  facts  of  the  case  warrant  it. 

JBeld,  as  to  the  second  point,  that  the  definition  of  the  crime  of  burglary  given 
by  the  statute,  does  not  differ  from  the  definition  of  the  crime  of  burglary 
at  common  law^  and  at  common  law  it  had  been  held  that  it  was  not  need- 
ful that  there  should  be  an  internal  communication  between  the  room  or 
building  in  which  the  owner  dwelt,  if  the  two  rooms  or  building  were  in 
the  same  inclosure,  and  were  built  close  to  and  adjoining  each  other. 
Where  the  room  or  building  entered,  was  under  the  same  roof  with  the 
building  or  room  occupied  for  sleeping  in,  it  is  part  of  the  dwelling-house 
within  the  statutory  or  common  law  definition  of  burglary. 

Hdd,  that  where  different  stores  in  a  large  building,  some  parts  of  which  are 
used  for  sleeping  apartments,  and  are  rented  to  different  persons  for  pur- 
poses of  trade  or  commerce,  or  mechanical  pursuit,  or  manufacturing,  an- 
other rule  comes  in.  That  rule  is,  that  a  part  of  a  dwelling-house  may  be 
so  severed  from  the  rest  of  it,  by  being  let  to  a  tenant,  as  to  be  no  longer  a 
place  in  which  burglary  in  the  first  degree  can  be  committed,  if  there  be  no 
internal  communication,  and  the  tenant  does  not  sleep  in  it.  Then  it  is 
not  parcel  of  the  dwelling-house  of  the  owner,  for  he  has  no  occupation  or 
possession  of  it ;  nor  is  it  a  dwelling-house  of  the  tenant,  for  he  does  not 
lodge  there. 

Max  C.  Huebner^  for  the  accased. 
John  Oroakj  for  the  people. 
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FoLGER,  J.  The  plaintiff  in  error  was  indicted  for  the 
crime  of  burglary  in  the  first  degree,  under  the  section  of 
the  Revised  Statutes  defining  that  crime.  (2  B.  S.,  p.  668, 
§  10,  subd.  1.)  The  crime,  as  there  defined,  consists  in 
breaking  into,  and  entering  in  the  night  time,  in  the  manner 
there  specified,  the  dwelling-house  of  another,  in  which 
there  is  at  the  time  some  human  being,  with  the  intent  to 
commit  some  crime  therein.  The  evidence  given  upoja  the 
trial  showed  clearly  enough  the  breaking  and  entering,  and 
the  criminal  intent.  The  questions  mooted  in  this  court  are, 
whether  it  is  legally  proper,  in  an  indictment  for  burglary 
in  a  dwelling-house,  to  aver  the  ownership  of  the  building 
in  a  partnership,  and  whether  the  proof  showed  that  the 
room  entered  was  a  dwelling-house  within  the  intent  of  the 
statute.  As  to  the  first  question :  The  indictment  averred 
the  breaking  and  entering  into  the  dwelling-house  of  Fred- 
erick Kohnsen  and  John  F.  Lubkin,  being  copartners  iu 
business  under  the  firm  name  and  style  of  Kohnsen  &  Lub- 
kin. The  authorities  are  numerous  enough  and  clear,  that 
the  ownership  of  the  dwelling-house  may  be  laid  in  the 
indictment  to  be  in  the  members  of  a  copartnership,  when 
the  facts  of  the  case  warrant  it.  In  Hex  v.  Aihea  (B.  &  M. 
C.  C.  B.,  329),  the  indictment  averred  the  stealing  in  the 
dwelling-house  of  Hailing  and  others.  It  appeared  that 
Hailing,  Pierce  &  Stone  carried  on  business  on  the  premises 
in  which  the  offence  was  committed.  Pierce  lived  in  the 
house,  which  was  the  joint  property  of  the  firm.  The  other 
partners  resided  elsewhere.  It  was  held,  upon  a  ease  re- 
served, that  the  dwelling-house  was  properly  laid  as  that  of 
all  the  partners.  (See  also  Hex  v.  Stockton  <£  Edwards^  3 
Taunt.,  339 ;  2  Leach,  1015  \  8,  01,  sub  nom;  Hex  v.  Stock 
etal.^  Buss.  &  By.,  185;  Rex  v.  ^atoArfn^,  Foster's  Cr. 
Law,  38  ;  Rex  v.  Jenkins^  Buss.  &  By.,  244 ;  Saxtoris  Qase^ 
SHarr.,  533.) 

The  facts  of  the  case  in  hand  are  meagerly  presented  upon 
the  error-book,  but  we  gather  from  it,  and  from  the  conces- 
sions made  upon  the  points  and  on  the  oral  argument,  that 
Kohnsen  and  Lubkin,  the  persons  named  in  the  indictment, 
were  copartners  in  trade ;  and,  as  such,  held  and  occupied 
the  buildings,  into  one  room  of  which  the  burglarious  entry 
was  made ;  that  the  lower  or  first  stories  of  the  buildings, 
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were  used  for  the  purposes  of  their  business,  and  opened 
into  each  other ;  that  in  the  upper  rooms  one  only  of  the 
partners  and  some  other  persons  lived,  and  were  present 
on  the  night  of  the  burglary.  This  state  of  facts  is  in  ac- 
cord with  those  presented  in  the  cases  above  cited.  We  are 
of  opinion  that  the  first  question  presented  must  be  resolved 
against  the  plaintiff  in  error.  The  ownership  of  the  build- 
ings was  properly  laid  by  the  indictment  in  Kohnsen  & 
Lubkin.  The  ownership  remained  with  them ;  the  actual 
possession  of  the  portions  of  the  buildings  used  for  business 
was  in  them^  and  the  possession  of  part  of  the  portion  of  the 
buildings  used  to  live  in  was  in  them,  by  the  actual  possession 
and  occupation  of  that  part  by  Kohnsen.  They  had  not  given 
such  an  interest  to  other  persons  in  the  whole  or  in  parts  of 
the  buildings  as  to  constitute  an  ownership  in  such  other 
persons.  (2  East  P.  C.  C,  15,  §  18,  p.  602.)  The  cases  are 
somewhat  in  conflict  upon  this  point,  it  is  true,  and  are  not 
easily  reconciled  or  distinguished ;  see  Rex  v.  Margetts  et 
al,  (2  Leach,  930) ;  but  it  is  plain  that  here  the  partners,  as 
such,  had  the  ultimate  control  and  right  of  possession  of 
the  whole  buildings,  and  the  actual  possession  of  the  shop 
entered,  and  of  the  sleeping-room  above  it,  thus  bringing 
the  case  within  several  decisions. 

As  to  the  second  question :  In  addition  to  the  facts  already 
stated,  it  is  needed  only  to  note  that  there  was  an  internal 
communication  between  the  two  stores,  in  the  lower  stories 
of  the  buildings,  but  none  between  them  and  the  upper 
rooms,  in  which  one  of  the  partners  and  other  persons  lived. 
The  room  into  which  the  plaintiff  in  error  broke  was  used 
for  business  purposes  only,  but  it  was  within  the  same  four 
outer  walls,  and  under  the  same  roof  as  the  other  rooms  of 
the  buildings.  To  pass  from  the  rooms  used  for  business 
purposes  to  the  rooms  used  for  living  in,  it  was  necessary 
to  go  out  of  doors  into  a  yard  fenced  in,  and  from  thence 
up  stairs.  The  unlawful  entering  of  the  plaintiff  in  error 
was  into>  one  of  the  lower  rooms  used  for  trade,  and  into 
that  only.  The  point  made  is,  that  as  there  was  no  internal 
communication  from  that  room  to  the  rooms  used  for  dwell- 
ings, and  as  that  room  was  not  necessary  for  the  dwelling- 
rooms,  there  was  not  a  breaking  into  a  dwelling-house,  and 
hence  the  act  was  not  burglary  in  the  first  degree  as  defined 
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by  the  Revised  Statutes  as  cited  above.  In  considering  this 
point,  I  will  first  say  that  the  definition  of  the  crime  of  bur- 
glary in  the  first  degree,  given  by  the  Revised  Statntes, 
does  not,  so  far  as  this  question  is  concerned,  materially 
differ  from  the  definition  of  the  crime  of  burglary  as  given  at 
common  law,  to  wit,  ''a  breaking  and  entering  the  mansion- 
house  of  another  in  the  night,  with  intent  to  commit  some 
felony  within  the  same."  *  *  *  (2  Russ.  on  Cr.,  p.  1, 
§  *785.)  It  will,  therefore,  throw  light  upon  this  question 
to  ascertain  what  buildings  or  rooms  were,  at  common  law, 
held  to  be  dwelling-houses  or  a  part  thereof,  so' as  to  be  the 
subject  of  burglary.  For,  so  far  as  the  Revised  Statutes  as 
already  cited  are  concerned,  what  was  a  dwelling-house  or 
a  part  thereof  at  common  law,  must  also  be  one  under  those 
statutes.  Now,  at  common  law,  before  the  adoption  of 
the  Revised  Statutes,  it  had  been  held  that  it  was  not  need- 
ful that  there  should  be  an  internal  communication  between 
the  room  or  building  in  which  the  owner  dwelt,  if  the  two 
rooms  or  buildings  were  in  the  same  inclosure,  and  were 
built  close  to  and  adjoining  each  other.  {Case  of  Oibsan, 
Mutton  and  Wiggs^  Leach's  Cr.  Cases,  320  [case  165],  recog- 
nized in  The  People  v.  Parker^  4  J.  C.  R.,  423.)  In  the  case 
from  Leach,  there  was  a  shop  built  close  to  a  dwelling- 
house  in  which  the  prosecutor  resided.  There  was  no  in- 
ternal communication  between  them.  No  person  slept  in 
the  shop.  The  only  door  to  it  was  in  the  court-yard  before 
the  house  and  shop,  which  yard  was  inclosed  by  a  brick 
wall,  including  them  within  it,  with  a  gate  in  the  wall  serv- 
ing for  ingress  to  them.  The  breaking  and  entering  was 
into  the  shop.  Objection  was  taken  that  it  could  not  be  con- 
sidered the  dwelling-house  of  the  prosecutor,  and  the  case 
was  reserved  for  the  consideration  of  the  twelve  judges.  They 
were  all  of  the  opinion  that  the  shop  was  to  be  considered 
a  part  of  the  dwelling-house,  being  within  the  same  build- 
ing and  the  same  roof,  though  there  was  only  one  door  to 
the  shop,  that  from  the  outside,  and  that  the  prisoners  had 
been  duly  convicted  of  burglary  in  a  dwelling-house.  The 
case  in  Johnson's  Reports  (^i(pr a),  is  also  significant  from 
the  facts  relied  upon  there  to  distinguish  it  from  the  case  in 
Leach  {supra).  Those  facts  were  that  the  shop  entered,  in 
which  no  one  slept,  though  on  the  same  lot  with  the  dwell- 
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ing-hoQse  was  twenty  feet  from  it,  not  Inclosed  by  the  same 
fence,  nor  connected  by  a  fence,  and  both  open  to  a  street. 
The  court  said  that  they  were  not  within  the  same  curtil- 
age, as  there  was  no  fence  or  yard  inclosing  both  so  as  to 
bring  them  within  one  inclosure,  therefore,  the  case  was 
within  that  of  The  King  v.  Oarlandy  1  Leach  Cr.  Cas.,  130, 
[or  171],  Case  77.  It  has  been  urged,  in  the  consideration 
of  the  case  in  hand,  that  though  the  common  law  did  go 
farther  than  the  cases  above  cited,  and  did  deem  all  out- 
houses, when  they  were  within  the  same  inclosure  as  the 
dwelling-house,  a  part  of  it,  yet  that  they  must,  to  be  so  held, 
be  buildings  or  rooms  the  use  of  which  subserved  a  domes- 
tic purpose,  and  were  thus  essential  or  convenient  for  the 
enjoyment  of  the  dwelling-house  as  such.  Oibson^s  Case 
(jsuprajj  would  alone  dispose  of  that.  The  building  there 
entered  was  not  only  of  itself  a  shop  for  trade,  but  it  was  in 
the  use  and  occupation  of  a  person  other  than  the  owner  of 
the  dwelling-house.  The  books  have  many  cases  to  the 
same  end.  Hex  v.  Oibhons  &  Kew  (Russ.  &  Ry.,  145), 
the  case  of  a  shop.  Robertson^ s  Case  (4  City  HaU  Rec, 
68),  also  a  shop  with  no  internal  communication  with  the 
dwelling-house.  Rex  v.  Stock  et  al.  (Russ  &  Ry.,  186), 
a  counting-room  of  bankers.  Bx  parte  Vincent  (26  Ala., 
145),  one  room  in  a  house  used  as  a  wareroom  for  goods. 
Rex  V.  Wite  (Ry.  &  M.,  248),  an  oflBce  for  business,  below 
lodging  rooms.  Indeed,  the  essence  of  the  crime  of  bur- 
glary at  common  law  is  the  midnight  terror  excited,  and 
the  liability  created  by  it  of  danger  to  human  life,  growing 
out  of  the  attempt  to  defend  property  from  depredation.  It 
is  plain  that  both  of  these  may  arise,  when  the  place  entered 
is  in  dose  contiguity  with  the  place  of  the  owner's  repose, 
though  the  former  has  no  relation  to  the  latter  by  reason  of 
domestic  use  or  adaptation.  Besides,  the  cases  have  dis- 
regarded the  fact  of  domestic  use,  necessity  or  convenience, 
and  have  found  the  criterion  in  the  physical  or  legal  sever- 
ance of  the  two  departments  or  buildings ;  {Rex  v.  Jenkins^ 
Russ.  &  Ry.,  244;  Rex  v.  Westwood^  Id.,  495);  where  the 
separation  of  the  buildings  was  by  a  narrow  way,  both  of 
them  being  used  for  the  same  family  domestic  purposes. 
It  is  not  to  be  denied  that  there  are  some  cases  which  do 
put  just  the  difference  above  noted,  as  now  urged  for  the 
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plaintiff  in  error.  {State  v.  Langfordy  1  Dev.,  253;  State 
V.  Jenkins^  5  Jones,  430  ;  State  v.  Bryant  GinaSy  1  Nott  & 
McGord,  683. )  Thoagh,  in  the  case  last  cited,  it  is  conceded 
that  if  a  store  is  entered,  which  is  a  part  of  a  dwelling- 
honse,  by  being  under  the  same  roof,  a  crime  is  committed ; 
and  it  mast  be  so,  if  it  is  the  circnmatances  of  midnight 
terror  in  breaking  open  a  dwelling-house,  which  is  a  chief 
ingredient  of  the  crime  of  burglary;  and  it  is  for  that  reason 
that  barns  and  other  out-houses,  if  in  proximity  to  the  man- 
sion-house, are  deemed  qiuiH  dwelling-houses,  and  entitled 
to  the  same  protection,  {^ate  v.  Brooks^  4  Conn.,  446-449.) 
Coke  (3  Inst.,  64),  is  cited  to  show  that  only  those  buildings 
or  places,  which  in  their  nature  and  recognized  use .  are 
intended  for  the  domestic  comfort  and  convenience  of  the 
owner,  may  be  the  subject  of  burglary  at  common  law ;  but 
in  the  same  book  and  at  the  same  page  the  author  also  says : 
''But  a  shop  wherein  any  person  doth  canverse^^^ — i.e.,  be 
employed  or  engaged  with;  Richardson's  Die,  in  voce; 
''being  a  parcel  of  a  mansion-house,  or  not  parcel,  is  taken 
for  a  mansion-house."  So  Hale  is  cited  (1  vol.  P.  C,  668) ; 
and  it  is  there  said  that,  to  this  day  it  is  holden  no  burglary 
to  break  open  stcck  a  shqp.^^  But  what  does  he  mean  by 
that  phrase  t  That  appears  from  the  authority  which  he 
cites  (Button's  Reps.,  33);  where  it  was  held  no  burglary 
to  break  and  enter  a  shop,  held  by  one  as  a  teftant  in  the 
house  of  another,  in  which  the  tenant  worked  by  day,  but 
neither  he  nor  the  owner  slept  by  night.  And  the  reason 
given  is  the  one  above  noticed  and  often  recognized  by 
the  cases,  that  by  the  leasing  there  was  a  severance 
in  law  of  the  shop  from  the  dwelling-house.  But  Hale 
also  (vol.  1,  P.  C,  page  667),  cites  as  law  the  i)as8ag8 
from  The  Institutes  above  quoted,  other  citations  from 
text  books  are  made  by  the  plaintiff  in  error ;  they  will  be 
found  to  the  same  effect,  and  subject  to  the  same  distinc* 
tion  as  those  from  Coke  &  Hale.  And  see  Hex  v.  Oihbons 
et  al.^  supra;  Hex  v.  Richard  OarroU^  1  Leach  Cr.  Cas., 
272,  Case  116.  That  there  must  be  a  dwelling-house,  to 
which  the  shop,  room,  or  other  place  entered  belongs  as  a 
part,  admits  of  no  doubt.  To  this  effect,  and  no  more,  are 
the  cases  cited  by  the  plaintiff  in  error,  of  Rex  v.  HarrU 
(2  Leach,  701);  Rex  v.  Davies^  alias  Silk  (id.,  876),  and  the 
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like.  There  were  cases  which  went  further  than  anything 
I  have  asserted.  They  did  not  exact  that  the  building 
entered  should  be  close  to  or  adjoining  the  dwelling-house, 
but  held  the  crime  committed,  if  the  building  entered  was 
within  the  same  fence  or  inclosure  as  the  building  slept  in. 
And  the  dwelling-house  in  which  burglary  might  be  com- 
mitted was  held  formerly  to  include  out-houses  —  such 
as  warehouses,  barns,  stables,  cow-houses,  dairy-houses  — 
though  not  under  the  same  roof  or  joining  contiguous  to 
the  house,  provided  they  were  parcel  thereof.  (1  Russ.  on 
Cr.,  *799,  and  authorities  cited.)  Any  out-house  within  the 
curtilage,  or  same  common  fence  with  the  dwelling-house 
itself,  was  considered  to  be  parcel  of  it,  on  the  ground  that 
the  capital  house  protected  and  privileged  all  its  branches 
and  appurtenants,  if  within  the  curtilage  or  home-stall. 
{8t4iie  V.  Twitty,  1  Hayw.  [N.  C],  102;  State  v.  WUson, 
id.,  242;  see  also  State  v.  Oinns^  1  Nott  &  McCord,  685, 
supray  where  this  is  conceded  to  be  the  common  law ;  see 
note  a  to  Garland* s  Case^  supra.) 

It  seems  clear,  that  at  common  law  the  shop  which  the 
plaintiff  in  error  broke  into  would  have  been  held  a  part  of 
a  dwelling-house. 

The  rules  of  the  common  law  as  to  this  crime  have  been 
affected  by  statutory  provision  in  this  State.  At  common 
law  there  were  no  degrees  of  burglary.  The  breaking  into 
a  dwelling-house  in  the  night,  with  felonious  intent,  made 
the  crime,  and  any  building  within  the  curtilage  was  deemed 
a  dwelling-house.  But  the  revisors  thought  that  the  offence 
partook  of  different  degrees  of  criminality,  and  sought  to 
class  them  according  to  their  atrocity.  They  saw  that  when 
the  breaking  was  into  a  building  in  which  some  one  was  at 
the  time  sleeping,  there  was,  by  the  act,  a  liability  to  create 
alarm,  to  provoke  resistance  and  an  affray,  and  to  endanger 
human  life  {Hex  v.  Higgs^  2  Cam.  &  Kirwan,  322);  and  that 
there  was  greater  recklessness  and  depravity  in  the  offender. 
(5  Edmond's  Stat.,  p.  644.)  So  they  made  that  act  burglary 
in  the  first  degree,  and  affixed  to  it  the  severest  statutory 
penalty,  of  not  less  than  ten  years  imprisonment  in  the  State 
prison.  (2  R.  S.,  pp.  668,  669.)  And  mindful  of  the  extent 
to  which  the  courts  had  gone,  as  is  herein  above  shown,  in 
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holding  an  outer  building  a  dwelling-house,  they  defined 
that  word  for  the  purposes  of  the  Burglary  Act  as  follows : 

"Section  16.  No  building  shall  be  deemed  a  dwelling- 
house,  or  any  part  of  a  dwelling-house,  within  the  meaning 
of  the  foregoing  provisions,  unless  the  same  be  joined  to, 
immediately  connected  with,  and  part  of  a  dwelling-house." 
(2R.  S.,  p.  669,  §16.) 

From  this  it  is  contended  that  a  shop  or  store,  like  that 
entered  in  this  case,  having  no  internal  communication  with 
the  parts  of  a  building  used  for  the  purpose  of  a  dwelling- 
house,  is  not  within  the  Burglary  Act  a  dwelling-house,  or  a 
part  of  one.  But  it  is  plain,  that  in  reporting  this  sixteenth 
section,  the  idea  in  the  minds  of  the  revisors  was  to  exclude 
from  the  grade  of  burglary  in  the  first  degree,  and  from  its 
severity  of  punishment,  a  felonious  breaking  into  any  build- 
ing so  removed  or  detached  from  a  dwelling-house  in  which 
was  some  person,  as  that  there  would  be  no  likelihood  of 
endangering  human  life  by  the  act ;  yet  to  keep  within  that 
grade  any  building  so  joined  to,  immediately  connected  with 
and  a  part  of  a  dwelling-house,  as  that  by  the  felonious  act, 
that  likelihood  would  arise ;  and  this  must  be  kept  in  mind 
in  construing  that  sixteenth  section.  There  is  another  thing 
to  be  noticed.  The  word  they  used  in  the  sixteeth  section 
is  ^^ building. ^^  "No  building  shall  be  deemed  a  dwelling- 
house,  *  *  *  unless,"  etc.  Evidently  they  meant  a 
structure  which,  of  itself,  was  a  building,  so  as  to  stand  and 
subsist,  separate  and  independent,  from  the  other  structure, 
which  is  the  dwelling-house  of  the  owner.  They  meant  to 
exclude  uninhabited  out-houses,  isolated  from  the  inhabited 
dwelling-house  and  forming  no  part  thereof,  and  having  no 
junction  or  connection  therewith.  They  have  given  us  a 
key  to  the  meaning  of  the  word  building  as  thus  used  by 
them.  In  their  note  upon  this  sixteenth  section  (5  Ed- 
mond's  Stat,  545),  they  refer  to  the  Arson  Act  for  a  pro- 
vision to  the  same  purport.  (2  R.  S.,  661,  §  10.)  This  is 
their  language:  ^^ The  same  description  is  in  arson  of  the 
first  degree,"  section  11,  title  1.  Turning  to  that  section 
eleven,  which,  as  enacted,  became  section  ten,  just  above 
cited,  we  find  it  thus : 

*'  But  no  barn,  shed,  or  other  out-house  shall  be  deemed  a 
dwelling  house,   or  part  of  a  dwelling-house,  within  the 
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meaning  of  the  last  section,  unless  the  same  be  joined  to, 
immediately  connected  with,  and  part  of  a  dwelling-house." 
It  is  plain  that  the  word  ''building"  in  the  sixteenth  sec- 
tion (in  the  Burglary  Act)  means  any  barn,  shed,  or  other 
out-house,  and  it  is  proper,  in  construing  that  section,  to 
substitute  those  words  for  that  word ;  when  that  is  done,  it 
is  also  plain  that  the  sixteenth  section  has  no  application  to 
a  room  in  a  building  used  as  a  dwelling,  within  the  same 
outer  walls,  beneath  the  same  roof.  The  Arson  Act  has  such 
a  likeness  to  the  Burglary  Act  that  a  decision  upon  a  like 
point  under  the  former  acttvill  be  applicable  to  the  case  in 
hand.  In  The  People  v.  Orcufi  (1  Parker  R.,  262),  the 
Oneida  Oyer  and  Terminer  charged  the  jury,  ''that  it  was 
not  necessary  that  the  whole  building  should  be  occupied 
usually  by  persons  lodging  therein  at  night ;  if  a  part  of  it 
»was  occupied  as  a  sleeping-room  it  was  sufficient."  In  that 
case  the  building  set  fire  to  and  the  one  used  to  sleep  in  had 
lofts  opening  into  each  other,  but  that  fact  is  not  dwelt  upon 
by  the  court.  And  consonant  with  that  is  Bex  v.  Winters 
(Russ.  &  Ry.,  295),  which  was  the  burning  of  a  school-house, 
under  the  same  roof  as  the  dwelling-house,  but  practically 
separated  therefrom  by  a  narrow  way.  It  was  held  that  it 
was  both  an  out-house  and  a  part  of  the  dwelling-house, 
there  being  two  counts  in  the  indictment  which  respectively 
so  alleged.  It  is  manifest  that  the  revisers  and  the  Legisla- 
ture meant  to  exclude  from  the  grade  of  burglary  in  the  first 
degree,  and  from  the  severity  of  the  punishment  therefor, 
an  entry  into  a  structure,  within  the  same  inclosure  as  the 
dwelling-house,  but  not  so  connected  with  it  as  that  an  en- 
trance into  the  former  by  force  would  be  likely  to  rouse  one 
sleeping  in  the  latter.  They  did  not  mean  a  room,  or  part 
of  the  same  structure  with  the  dwelling-house,  within  the 
same  four  outer  walls,  and  beneath  the  same  roof,  though 
there  was  no  internal  communication  between  the  room  en- 
tered and  the  room  of  the  sleeper.  It  is  plain  that  a  violent 
entry  into  such  a  room  would  be  likely  to  rouse  the  occu- 
pant of  the  sleeping-room,  and  draw  him  forth  to  an  en- 
counter and  liability  to  death  or  injury,  in  defence  of  his 
goods.  I  do  not  find  any  adjudication  in  this  State  upon 
this  sixteenth  section.  In  England  there  are  cases  upon 
analogous  statutes.    There  the  severity  of  the  common  law 
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has  ako  caused  enactments  (7  &  8  Geo.  4,  ch.  29,  §  13 ;  24  & 
26  Vict.,  ch.  96,  §  53);  which  declare,  in  sabstance,  that  the 
building  entered  mast  be  a  part  of  the  dwelling-house,  and 
that  it  is  not  to  be  so  deemed  unless  there  shall  be  a  com- 
munication between  such  building  and  the  dwelling-house, 
either  immediate,  or  by  means  of  a  covered  and  inclosed 
passage  leading  from  one  to  the  other.  It  will  be  observed 
that  these  statutes  are  much  more  particular  in  requiring  a 
communication  than  in  section  sixteen  of  the  Revised  Stat- 
utes above  quoted.  JSes  v.  Burrows  (1830),  (1  Mood.  C.  C, 
274),  is  one  adjudication  construing  this  provision,  where 
the  prisoner  on  an  indictment  for  burglariously  entering  a 
dwelling,  was  proved  to  have  entered  a  wash-house  which 
had  no  internal  communication  with  any  part  of  the  dwell- 
ing-house, as  the  door  of  the  wash-house  opened  into  a  back 
yard.  But  it  was  under  the  same  roof.  It  was  held  by 
seven  judges  against  live  that  the  wash-house  was  a  part  of 
the  dwelling-house.  In  SomerviUe's  Case  (1834),  2  Lew., 
113 ;  Bea:  v.  Higgs  (supra),  (1846) ;  Hex  v.  Turner  (1834), 
6  Carr.  &  C,  407;  Hex  v.  Westwood  (1822),  Buss.  &  Ry., 
495  ;  EggingtorCs  Case^  2  East  P.  C,  494,  it  was  held  that 
the  building  entered  was  not  a  dwelling- house*  or  a  part  of 
one ;  but  in  each  of  these  cases  it  is  mentioned  as  one  of  the 
facts  which  led  to  that  conclusion,  that  the  building  or  room 
entered  was  not  under  the  same  roof  with  the  building  or 
room  occupied  for  sleeping  in«  I  find  no  decision  that 
where  the  room  or  building  entered,  was  under  the  same 
roof  and  within  the  same  four  walls,  it  was  not  held  to  be  a 
part  of  the  dwelling-house  within  the  statutory  or  common 
law  definition  of  burglary. 

From  this  discussion  it  appears  that  the  act  of  the  plaintiff 
in  error,  in  breaking  into  the  store  in  the  night  time  with 
felonious  intent,  a  part  as  it  was  of  the  whole  building,  in 
other  parts  of  which  there  were  persons  dwelling  and  sleep- 
ing at  the  time,  though  there  was  no  internal  communica- 
tion between  the  store  and  their  rooms,  was  an  act  of 
recklessness  and  depravity,  likely  to  cause  alarm  and  to 
lead  to  personal  violence  and  so  endanger  human  life.  It 
also  appears  that  the  revisers  and  the  Legislature,  in  the  de- 
fining and  restrictive  section  quoted  (§  16  of  the  Burglary 
Act),  did  not  mean  to  say  that  one  room  in  a  whole  build- 
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ing,  within  the  same  outer  walls  and  under  the  same  roof  as 
the  whole  building,  must  be  also  connected  with  the  rest  of 
the  building  by  an  internal,  inclosed  and  covftred  communi- 
cation, to  make  it  a  part  of  that  building,  and  to  make  it  a 
part  of  a  dwelling  house  within  the  definition  of  burglary 
in  the  first  degree  given  by  them,  if  any  part  of  the  building 
-was  occupied  for  the  purposes  of  a  dwelling-house. 

I  am  brought  to  the  conclusion  that  upon  the  facts  proved, 
the  plaintiff  in  error  was  properly  indicted  and  convicted  of 
the  statutory  crime  of  burglary  in  the  first  degree. 

The  judgment  brought  up  for  review  should  be  affirmed. 

It  may  ward  off  misapprehension  if  it  is  said,  that  if  dif- 
ferent stores  in  a  large  building,  some  parts  of  which  are 
used  for  sleeping  apartments,  are  rented  to  different  persons 
for  purposes  of  trade  or  commerce,  or  mechanical  pursuit, 
or  manufacturing,  another  rule  comes  in.  For  illustration, 
let  there  be  mentioned  the  Astor  House  in  New  York  city. 
The  rule  is,  that  a  part  of  a  dwelling-house  may  be  so  sev- 
ered from  the  rest  of  it,  by  being  let  to  a  tenant,  as  to  be  no 
longer  a  place  in  which  burglary  in  the  first  degree  can  be 
committed ;  if  there  be  no  internal  communication,  and  the 
tenant  does  not  sleep  in  it.  Then  it  is  not  parcel  of  the 
dwelling-house  of  the  owner,  for  he  has  no  occupation  or 
possession  in  it ;  nor  is  it  a  dwelling-house  of  the  tenant,  for 
he  does  not  lodge  there.  (1  Hale  P.  C,  657,  668 ;  Kel.,  83, 
84 ;  4  Black.  Com.,  226,  226 ;  East  P.  C.  C,  16,  §  20,  p.  607.) 

Allen,  Milleb  and  Earl,  JJ.,  concur ;  Bapallo  and 
Andrews,  JJ.,  dissent;  Church,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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COURT   OF   APPEALS. 

New  York,  1877. 


The  People  v.  Smith. 

The  accused  was  indicted  and  tried  by  the  Court  of  Sessions  of  Jefferson  countj, 
for  selling  strong  and  spirituous  liquors,  wines,  ale  and  beer,  in  quantities 
less  than  five  gallons  at  a  time,  to  be  drank  on  the  premises,  without  hav- 
ing an  inn-keeper's  license  therefor.  The  jury  found  him  guilty.  The  Su- 
preme Court  reversed  the  judgment  and  the  people  bring  error. 

It  appeared  on  the  trial  that  the  accused  did  sell  intoxicating  liquors  Ux  the 
quantities  named  to  be  drank  upon  his  premises,  and  without  having  a 
tavern  license.  It  also  appeared  that  the  board  of  ercise  gave  the  accused  a 
license  to  sell  on  his  premises  and  that  such  license  was  granted  under  the 
fourth  section  of  the  act  of  1870.  It  was  claimed  by  the  accused  that  the 
act  of  1857  was  so  in  conflict  with  section  four  that  it  was  repealed  and  that 
section  four  was  in  force. 

Held,  that  the  act  of  1857  was  not  repealed  by  implication  or  by  express  terms, 
by  the  act  of  1870,  only  where  the  provisions  of  the  act  of  1857  were  incon- 
sistent or  in  conflict  with  the  provisions  of  the  act  of  1870. 

Held,  that  to  determine  what  is  repealed  is  left  to  the  judidal  inquiry  of 
what  conflicts  and  what  is  inconsistent,  and  the  conflict  and  inconsistency 
must  be  plain  and  unavoidable  to  make  the  law  of  1857  fall.  Take  the  two 
acts  and  read  the  parts  under  consideration  and  consecutively,  and  they 
will  flow,  with  some  pruning  of  the  verbiage,  as  one  well  constructed,  con- 
sistent enactment,  harmonious  in  all  its  parts.  This  being  so,  the  effect  of  the 
clause  of  the  act  of  1870,  that  "  the  provisions  of  the  act  of  16th  April,  1857» 
except  where  the  same  are  inconsistent  or  in  conflict  with  the  provisions  "  of 
the  act  of  1870,  ''  shall  be  taken^is  a  part  of"  it,  ''  and  be  and  remain  in 
full  force  and  effect  throughout  the  whole  of  this  State,"  makes  those  parts 
of  the  act  of  1857  in  question,  in  full  force  and  a  part  of  the  excise  law  of 
the  State. 

Watson  M.  Rogers^  district  attorney,  for  the  people. 

Thomas  F.  Kearns^  for  the  accused. 

FoLGER,  J.  The  defendant  was  indicted  and  tried  for 
selling  strong  and  spirituous  liquors  and  wines  by  retail,  in 
quantities  less  than  five  gallons  at  a  time,  to  be  drank  on  his 
premises,  without  having  a  license  therefor  as  an  inn,  tavern, 
or  hotel-keeper.  The  jury  found  him  guilty.  There  is  no 
serious  question  but  that  he  did  sell  intoxicating  liquors  in 
the  quantities  named  to  be  drank  upon  his  premises.     There 
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is  no  question  bat  that  he  did  so  without  having  a  tavern 
license.  His  main  defence  was,  that  the  board  of  excise  of 
the  city  of  his  abode  had  given  him  a  license  to  sell  on  his 
premises  in  the  quantities  named.  The  indictment  was 
framed  under  the  fourteenth  section  of  the  act  of  1857  (chap. 
628,  pp.  404,  410).  The  license  relied  upon  by  the  defend- 
ant was  granted  under  the  fourth  section  of  the  act  of  1870 
(Laws  of  1870,  chap*  175,  p.  456),  and  his  farther  reliance  is 
that  those  two  acts  so  conflict  at  this  point  as  that  the  for- 
mer is  repealed  as  far  as  it  relates  thereto.  And  that  is  the 
real  inquiry  here  ;  do  the  provisions  of  the  fourteenth  sec- 
tion of  the  act  of  1857,  and  other  kindred  sections  of  that 
act,  so  conflict  with  the  fourth  section  of  the  act  of  1870, 
and  other  kindred  sections  of  it,  as  that  the  former  must 
fall  ?  We  are  not  left  simply  to  find  an  implied  repeal  of 
the  act  of  1867,  by  the  repugnancy  of  its  provisions  to  those 
of  the  act  of  1870.  The  legislature  of  1870  plainly  had  in 
mind  the  act  of  1857,  and  referred  to  it  in  their  legislation  in 
explicit  and  saving  terms. 

The  phrase  in  statutes  that  ^^all  acts  or  parts  of  acts 
inconsistent  herewith  are  hereby  repealed"  is  very  common. 
It  is  used  mostly,  when  the  draftsman  has  quite  covered  the 
subject  by  his  proposed  enactment,  and  when  there  is  no 
desire  to  save  anything  on  the  same  subject  in  previous 
legislation.  The  phrase  in  the  act  of  1870  is  materially  dif- 
ferent, and  conveys  no  such  notion.  It  is  expressive  not 
only  of  a  desire  to  save  provisions  in  the  act  of  1857,  but  of 
the  consciousness  of  a  necessity  of  doing  so,  to  make  of  the 
act  of  1870  a  complete  and  operative  enactment.  Its  lan- 
guage is : 

**  The  provisions  of  the  act  passed  April  16,  1857,  except 
where  the  same  are  inconsistent  or  in  conflict  with  the  pro- 
visions of  this  act,  shall  be  taken  and  construed  as  a  part  of 
this  act,  and  be  and  remain  in  full  force  and  eiSect  through- 
out the  whole  of  this  State." 

This  is  an  uncommon  and  emphatic  legislative  expression. 
With  how  much  greater  force,  in  view  of  it,  the  rule  of 
interpretation  bears  upon  us :  that  a  repeal  of  statutes  by 
implication  is  not  favored  in  the  law,  and,  that  when  both 
the  latter  and  the  former  statute  can  stand  together,  both 
will  stand,  unless  the  former  is  expressly  repealed,  or  the 
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legislative  intent  to  repeal  is  very  manifest  The  language 
of  the  books  upon  this  subject  uses  all  the  forms  of  expres- 
sion to  show  that  it  is  the  la^t  thing  to  be  done  to  declare 
that  there  is  a  repeal  by  implication  ;  the  inconsistency 
must  be  irresistible,  and  impossible  of  reconciliation ;  the 
difference  must  be  a  repugnancy  (a  strong  word)  not  to  be 
allayed.  Here  there  is  no  express  repeal.  To  determine 
what  is  repealed  is  left  to  the  judicial  inquiry  of  what  con- 
flicts, and  from  the  force  of  the  clause  above  quoted^  as  well 
indeed  as  from  the  rules  of  interpretation,  the  conflict  mast 
be  plain  and  unavoidable  to  make  the  prior  statute  falL 
The  legislative  intent  to  repeal  is  never  lightly  to  be  inferred^ 
and  should  be  ascribed  with  great  hesitation  in  this  case,  in 
view  of  the  peculiar  and  striking  phraseology  of  the  refer- 
ence to  the  former  act.  The  act  of  1857,  when  it  became  a 
law,  was  the  sole  Excise  law  of  the  State.  It  by  express 
language  repealed  the  provisions  on  that  subject  of  the  Re^ 
vised  Statutes;  (1  R.  S.,  pp.  677  et  seq.\  and  the  act  of 
1865  (chap.  231  p.  340),  and  also  repealed  all  other  acts 
inconsistent  with  itself.  It  thus  stood  the  law  by  which 
alone  the  privilege  of  selling  liquor  in  small  quantities  could 
be  reached.  But  it  adhered  to  that  which  for  many  years 
bad  been  the  policy  of  the  State,  extending,  indeed,  back  to 
colonial  times  (see  1  Van  Schaick^s  Laws,  p.  741,  1773),  and 
adhered  to  ever  since,  save  at  few  intervals  of  greater  re- 
strictions. That  policy  was^  that  the  privilege  to  sell  strong 
liquor  to  be  drunk  at  the  place  and  time  of  sale,  would  be 
given  to  him  only  who  proposed  to  keep  a  tavern  there, 
while  the  privilege  to  sell  in  small  quantities  to  be  taken 
away  from  the  place  and  drank  'might  be  given  to  others 
who  did  not  propose  to  keep  a  tavern.  It  also  adhered  to 
another  feature  of  former  and  long-continued  legislation  on 
this  subject  —  that  the  same  act  which  gave  a  power  to 
grant  a  license  to  sell  liquors  as  a  tavern-keeper,  prescribed 
what  must  be  had  and  kept  to  enter  upon  that  calling,  and 
enforced  the  prescription  by  a  penalty.  When  the  act  of 
1857  became  a  law,  it  was  the  sole  law  regulating  the  keep- 
ing of  taverns.  Mention  is  made  of  these  two  things,  so  as 
to  add,  that  an  intention  to  change  this  policy  and  usage,  so 
long  sanctioned,  is  not  to  be  lightly  imputed  to  the  legisla- 
ture.   If  such  purpose  was  formed  by  it,  we  should  look 
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for  a  plaia  expression  thereof,  and  not  feel  forced  to  find  it 
in  slender  implication  or  by  labored  interpretation.  This 
law  of  1857  stood  as  the  Excise  law  of  the  State,  unques- 
tionably embodying  this  policy  and  usage  so  far  as  the 
State  in  general  is  affected,  until  the  passage  of  the  act  of 
1870.  It  is  claimed  that  it  had  been  infringed  upon  in  favor 
of  localities.  In  1866  an  act  was  passed  for  the  Metropoli- 
tan Police  District  (except  Westchester  county).  That  act, 
however,  was  a  law  complete  in  itself,  and  excluded  from 
that  district  the  operation  of  all  other  laws  upon  the  subject. 
It  may  be  conceded  that,  more  by  the  absence  of  restrictive 
clauses  than  by  affirmative  provisions,  it  did  permit  the 
granting  of  licenses  to  sell  liquors  in  small  quantities,  to  be 
drank  at  the  time  and  place  of  sale,  without  limiting  the 
privilege  to  tavern-keepers ;  for  there  is  no  mention  of  tav- 
ern-keepers in  it,  nor  any  referepce  to  any  law  as  a  part  of 
it,  which  deals  with  that  class  of  citizens.  It  was  again 
infringed  upon  in  1867,  when  the  same  legislation  was  copied 
as  to  the  Niagara  police  district.  And  it  was  also  restricted 
ID  1869,  when  power  was  given  to  license  to  sell  ale  or  beer 
to  be  drank  at  the  place  without  keeping  a  tavern  there. 
This  legislation,  however,  was  plain  enough,  in  showing  a 
legislative  intent  to  contravene  the  provisions  of  the  act 
of  1857. 

An  argument  is  made  that  the  act  of  1870  conflicts  with 
that  of  1867,  in  the  matter  we  are  considering,  from  the  fact 
that  the  act  of  1870  adopts  the  very  language  of  the  acts  as 
to  the  two  police  districts.  As  will  be  seen  hereafter,  that 
form  of  legislative  expression  is  not  so  modern  as  the  year 
1866 ;  and  it  is  of  counter  significance,  that  the  origin  or 
forerunner  of  the  act  of  1870,  was  a  bill  simply  to  repeal  the 
Mett'opolitan  Police  District  Excise  Act,  introduced  into 
the  senate  of  the  State  by  a  senator  from  that  district,  re- 
ferred to  a  standing  committee,  and  reported  back  with  a 
recommendation  for  its  passage.  (Senate  journal,  1870, 
pages?,  40,  43.)  For  that  bill,  at  a  later  day,  the  act  of 
1870  was  made  a  substitute,  itself  containing  a  repeal  of 
that  Metropolitan  Excise  Act,  and  a  prospective  repeal  of 
the  Niagara  police  district  excise  law. 

It  is  argued  that  the  legislative  intent  was  to  extend  the 
I)oIicy  of  the  Metropolitan  district  excise  law  over  the  whole 
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State.  There  is  ground,  quite  as  well,  for  the  opposite 
inference,  that  seeing  the  ancient  policy  of  the  State  gradu- 
ally eaten  into  by  infringements  for  localities,  the  legslatnre 
meant  to  bring  the  whole  State  again  under  the  former  rule. 
And  now  we  have  as  the  excise  law  of  the  State,  **in  full 
force  and  effect  throughout  the  whole  of  this  State,"  the  act 
of  1870,  re-enacting  and  embodying  with  itself  such  parts  of 
the  act  of  1857  as  are  not  in  conflict.  It  is  plain  at  a  read- 
ing, that  the  act  of  1870  needs  aid  and  supplement  from  the 
act  of  1857  in  many  particulars,  before  it  can  be  a  complete 
and  operative  excise  law.  The  act  of  1870  was  meant  beyond 
doubt  to  aid  in  the  restraint  of  the  unlicensed  and  promiscu- 
ous sale  of  liquors  in  small  quantities ;  yet  there  is  not  in 
it,  as  originally  passed,  a  penalty  affixed  to  an  offence,  nor 
an  offence  declared  by  it.  There  is  no  provision  in  it  for 
the  bringing  of  suits  for  penalties,  nor  for  the  disposal  of 
moneys  collected  thereby.  Numerous  are  the  provisions 
needed  in  a  law  dealing  with  the  retail  sale  of  intoxicating 
liquors,  requisite  to  prevent  an  abuse  of  the  privilege  to 
sell,  or  to  repress  the  sale  without  the  privilege,  for  which  the 
act  of  1870  has  to  lean  upon  the  act  of  1867.  So  it  has  for 
all  the  provisions  for  the  regulation  of  taverns.  So  it  has  for 
all  the  official,  ministerial  and  judicial  prescription,  which 
such  a  law  must  have  to  be  efficient. 

It  is  quite  obvious  that,  while  meanf  as  an  excise  law,  not 
merely  for  revenue,  but  for  restriction  of  sale,  and  in  aid  of 
order  and  good  morals,  it  is  but  a  skeleton  enactment,  and 
must  be  endued  with  active  power  of  putting  upon  it  provi- 
sions from  other  statutes. 

It  is  contended  that  the  fourth  section  of  the  act  of  1870 
is  a  clear  and  explicit  authority  to  the  commissioners  of 
excise  to  grant  a  license  to  any  person  of  good  moral  char- 
acter approved  by  them,  to  sell  liquor  at  a  place  to  be 
named,  in  quantities  less  than  five  gallons.  This  maybe 
conceded  when  it  is  read  alone.  It  is  then  said  that  in  the 
absence  of  any  restriction  the  licensee  may  sell  to  be  drank 
upon  his  premises.  This  may  be  conceded  if  the  absence  is 
of  a  restriction  upon  the  power  to  grant  the  license.  It  is 
then  said  that  the  act  of  1870  was  obviously  intended  to 
change  the  law  and  to  introduce  a  new  system,  and  not 
amend  an  old  law,  and  the  inference  made  is,  that  it  meant 
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not  to  impose  that  restriction.  This  is  the  question  at  issue, 
depending  upon  its  solution  upon  what  parts  of  the  act  of 
1867  are  taken  into  the  act  of  1870,  not  by  an  amendment 
of  an  old  law,  to  be  sure,  but  by  re-enacting  the  old  law  and 
incorporating  it  with  the  new.  The  fourth  section  of  the 
act  of  1870  does,  in  general  phrase,  give  power  to  the  com- 
missioners of  excise  to  grant  license  to  sell  in  small  quanti- 
ties. But  is  not  a  license  to  sell  in  small  quantities  not  to 
be  drank  on  the  premises,  a  license  to  sell  in  small  quanti- 
ties? and  is  not  a  license  to  sell  in  small  quantities  to  be 
drank  upon  the  premises,  a  license  to  sell  in  small  quanti- 
ties ?  The  first  is  the  general  power ;  the  two  others  are  the 
particulars  of  that  generality.  There  is  no  inconsistency  or 
conflict  between  either  of  the  particulars  and  the  general, 
no  more  than  there  is  between  the  trunk  and  a  branch  of  a 
tree.  As  has  already  been  said  in  this  court,  "the  princi- 
pal purpose  of  the  act  of  1870  seems  to  have  been  to  change 
the  excise  boards  from  county  boards  to  city,  town  and  vil- 
lage boards."  {Board  of  Excise  Ontario  County  v.  Oar- 
linghous€j  46  N.  Y.,  249.)  It  was  necessary,  after  creating 
the  new  boards,  to  clothe  them  with  a  general  power  to 
grant  licenses,  for  they  were  not  named  in  the  act  of  1857, 
and  hence  got  no  power  from  it  to  issue  a  license.  Besides 
that,  there  is  other  difference  in  the  enactment  of  consider- 
able materiality.  Thus,  the  requirement  of  the  act  of  1857 
of  a  petition  from  twenty  freeholders,  is  done  away  with, 
and  a  large  discretion  is  given  to  the  commissioners.  So 
that  this  provision,  without  the  large  scope  claimed  for  it, 
is  not  purposely  meaningless,  as  is  sometimes  asserted. 
When  they  were  given  the  power  to  issue  licenses,  it  did 
not  need  also  to  particularize  the  licenses  they  were  to  issue, 
for  they  were  specified  in  the  act  of  1867.  The  provisions 
of  the  act  of  1867,  as  to  the  kinds  of  license,  if  standing  in 
force,  attached  themselves  at  once  to  the  general  power 
granted  by  the  fourth  section  of  the  act  of  1870,  and  governed 
the  manner  of  its  particular  exercise.  A  law  which  in  one  sec- 
tion gave  to  a  body  of  persons  in  a  municipality  the  power 
to  grant  licenses  to  sell  liquors  in  small  quantities ;  and  in 
another  section  prescribed  that  when  it  was  intended  that 
the  licensee  might  so  sell,  to  be  drank  upon  his  premises,  it 
should  be  thus  specified  in  his  license ;  and  in  another  sec- 
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tion,  that  when  ifc  was  intended  that  he  might  not  so  sell, 
except  to  be  taken  away  from  his  premises  nndrank,  it 
should  be  thus  specified  in  his  license  ;  would  not  properly 
be  said  to  be  inconsistent  and  in  conflict  in  its  provisions. 
It  would  be  a  good  legal  composition  thns  systematically  to 
begin  with  an  expression  of  general  power,  and  to  go  on  to 
the  ramification  into  particular  modes  of  exercise  of  it. 
There  is  an  instance  of  this  in  the  text  of  the  act  of  1870, 
copied  from  the  excise  act  of  the  Metropolitan  District. 
Section  four  gives  the  general  power  to  license  any  person 
of  good  moral  character  to  sell  in  small  quantity.  Here  is 
no  expressed  restriction  as  to  time  or  occasion.  But  section 
five  forbids  a  sale  or  giving  away  between  the  hours  of  one 
and  five  in  the  morning.  There  is  no  repugnancy  in  these 
two  provisions,  arousing  a  conflict  between  them  so  that  one 
must  entirely  give  way  that  the  other  may  stand.  It  is  so 
with  all  statutes  which  confer  power  and  grant  privileges, 
and  then  create  safeguards  upon  the  exercise  of  them. 
There  are  still  more  striking  instances.  One  is  in  Yan 
Schaick's  laws,  already  referred  to,  §§  2,  6,  13,  IB.  One 
other  is  in  2  Jones  &  Varlck's  laws  (1788),  p.  284,  §§  3,  9 
and  10;  and  in  1  Greenleafs  laws  (1788),  p.  116,  §§3,  6. 
The  last  two  have  so  curiously  a  close  resemblance  to  the 
fourth  section  of  the  act  of  1870  that  I  forbear  not  to  copy 
the  third  section  which  gives  the  general  power  to  grant 
permits. 

'^  III.  It  shall  and  may  be  lawful  for  the  commissioners 
of  excise,  appointed  or  to  be  appointed  by  virtue  of  this 
act,  annually,  by  writing  under  their  respective  hands  and 
seals,  to  grant  to  the  several  persons^  who  shall  reside  in 
the  respective  cities,  towns  or  places  for  which  they  shall 
be  appointed  as  commissioner  or  commissioners  as  afore- 
said, who  shall  apply  for  the  same,  permits  to  retail  strong 
or  spirituous  liquors  under  five  gallons,  which  said  respec- 
tive permits  shall  continue  in  force  from  the  time  of  granting 
the  same  until  the  first  day  of  March  next  ensuing  the  date 
of  such  permit,  and  no  longer." 

I  have  italicised  the  words  '^  the  several  persons''  in  this 
section,  for  that  an  argument  is  founded  by  the  defendant 
upon  the  use  of  like  words  ('*any  person  or  persons,")  in 
the  act  of  1870,  that  the  use  of  the  '^generic  term,  instead  of 
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special  terms,"  indicated  the  purpose  of  the  legislature  to 
extend  the  privilege  of  license  to  all  persons  instead  of  an 
enumerated  few.  Tet,  after  the  use  of  like  phrase  in  sec- 
tion 3  of  the  act  of  1788,  we  find  a  subsequent  section 
making  the  distinction  between  those  proposing  to  keep  a 
tavern,  who  are  to  have  a  permit  to  sell  to  be  drank  on  the 
premises,  and  those  who  do  not  so  propose,  who  are  not  to 
have  such  permit,  but  only  one  to  sell  to  be  taken  away 
(section  9).  And  thus  we  have  an  example  of  a  statute 
harmonious  and  consistent  in  its  several  sections,  stating 
with  the  bestowal  of  general  power  to  grant  permits,  and 
after  that  declaring  the  particular  modes  in  which  that 
power  shall  be  exerted.  And  if  harmonious  and  consistent 
when  found  in  one  act,  are  not  the  same  provisions  harmo- 
nioufi  and  consistent  though  found  in  two  acts  ?  Who  then 
may  say  that  these  provisions  in  the  act  of  1857  are  in  con- 
flict and  have  been  repealed  ?  It  makes  no  different  enact- 
ment than  that  above  suggested,  to  unite  in  one  act  the  4th 
flection  of  the  act  of  1870,  and  the  first  clause  of  the  second 
fientence  in  section  2  of  the  act  of  1857,  and  the  first  clause 
of  section  6  of  the  latter  act,  and  section  119  of  the  same  act, 
and  section  14  of  the  same  act.  The  verbiage  is  more,  but 
the  essence  of  the  enactment  is  the  same.  Let  any  one  take 
the  two  acts  and  read  these  parts  of  them  consecutively, 
and  they  Jwill  flow,  with  some  pruning  of  the  verbiage,  as 
one  well  constructed,  consistent  enactment,  harmonious  in 
all  its  parts.  This  being  so,  is  not  the  irresistible  effect  of 
the  clause  of  the  sixth  section  of  the  act  of  1870,  that  *^the 
provisions  of  the  act  of  16th  of  April,  1857,  except  where 
the  same  are  inconsistent  or  in  conflict  with  the  provi- 
sions" of  the  act  of  1870,  ^' shall  be  taken  as  a  part  of "  it 
*^and  be  and  remain  in  full  force  and  effect  throughout  the 
whole  of  this  State,"  is  it  not  its  irresistible  effect,  that  those 
parts  of  the  act  of  1807  above  cited  do  remain  in  full  force 
and  effect,  and  are  a  part  of  the  excise  law  of  the  State  ? 

Some  other  parts  of  the  act  of  1870,  which  have  been  copied 
from  the  act  of  1866  (the  Metropolitan  District  Act),  have 
been  relied  upon  to  show  that  it  was  the  purpose  of  the  legis- 
lature to  extend  the  policy  of  that  act  over  the  whole  State. 
We  do  not  think  that  such  is  a  necessary  conclusion.  Thus, 
the  provision  that  all  licensed  places  shall  be  closed  from  one 
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to  five  o'clock  in  the  morning,  is  claimed  as  one  peculiarly 
designed  in  its  nature  for  places  where  sales  are  made  of 
liquor  to  be  drank  on  the  premises.  It  would  be  more  cor- 
rect to  say  that  it  is  more  applicable  to  such  places.  It  may 
not  be  denied  that  benefit  will  also  come  from  the  closing 
at  that  time,  or  at  some  hours  of  the  night,  of  any  place 
where  sales  are  made  in  small  quantities  to  be  drank  there 
or  be  taken  away.  The  evils  from  the  abuse  of  intoxicat- 
ing drinks  —  and  no  observer  of  his  kind  can  deny  that  there 
are  evils  therefrom  —  do  not  have  their  spring  alone  in  the 
quaffing  at  the  bar  of  a  tavern.  The  purchase  by  the  small 
measure  and  carrying  away  to  be  drank  in  seclusion  is  alike 
causative,  and  a  wise  lawgiver  might  well  enact  that  the 
community  phould  have  some  hours  in  the  twenty-four  of 
total  cessation  from  each  kind  of  traffic ;  and  the  same  re- 
mark is  applicable  to  the  provision  against  sales  on  election 
days  and  on  Sundays. 

Much  stress  has  been  put  upon  the  language,  new,  we 
believe,  in  the  Metropolitan  District  Act,  and  copied  into 
the  act  of  1870,  that  persons  not  licensed  may  keep,  and,  in 
quantities  not  less  than  five  gallons  at  a  time,  may  sell, 
strong  and  spirituous  liquors,  provided  that  no  part  thereof 
shall  be  drank  on  the  premises.  See  how  this  provision  en- 
forces our  argument.  It  cannot  be  supposed  that  it  was 
not  the  intention  of  the  legislature  to  prohibit  the  drinking 
in  such  case  upon  the  premises,  and  to  enforce  the  prohi- 
bition by  punishment ;  yet  the  act  is  silent  upon  that  sub- 
ject. If  it  was  meant  to  inflict  a  penalty,  we  have  to  look 
to  the  act  of  1857  for  the  announcement  of  it  But  it  can- 
not be  found  there,  save  in  the  fourteenth  section,  the  very 
section  under  which  this  defendant  is  indicted.  So  the 
dilemma  is  presented,  that  the  legislature  have  made  a  pro- 
vision prohibitory  in  its  nature,  with  no  penalty  as  a  sanc- 
tion, or  that  it  has  sent  us  back  to  a  section  of  the  act  of 
1857  to  find  the  penalty,  by  which  section  it  is  declared  that 
no  one  may  sell  to  be  drank  on  his  premises  without  having 
a  tavern  license,  under  a  penalty  of  $50  for  each  offence. 
It  is  stated  in  the  defendant's  points  that  all  persons  had  a 
right  to  sell  in  quantities  of  five  gallons  and  over  without 
any  restriction  as  to  where  it  could  be  drank,  until  the  act 
of  1870,  which  prohibited  it  from  being  drank  in  the  build- 
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ing.  This  is  a  mistake.  The  fourteenth  section  of  the  act 
of  1867  prohibits  the  sale  of  any  quantity,  large  or  small, 
to  be  drank  upon  the  premises,  without  having  a  license  as 
a  tavern-keeper. 

And  this  idea  reaches  further  yet.  It  will  not  be  claimed 
that  the  act  of  1870  was  passed,  providing  for  the  granting 
of  licenses  on  the  payment  by  the  applicant  of  a  license  fee 
and  the  showing  of  a  good  moral  character,  and  meeting  the 
approval  of  the  Board  of  Excise  Commissioners ;  and  that 
the  Legislature  did  not  have  a  purpose  that  those  who  sold 
in  small  quantities  without  a  license  should  be  held  as  vio- 
lators of  the  law,  and  should  be  punished  therefor.  But 
there  is  no  word  in  the  statute  of  express  prohibition  of  such 
Bale;  nor  any  word  fixing  punishment  therefor,  either  by 
imprisonment,  fine,  or  penalty.  What  then?  Is  it  so,  that 
those  who  have  no  license  to  sell  in  small  quantity  have 
saved  the  license  fee  and  the  trouble  of  the  application,  and 
yet  may  sell  by  the  small  quantity,  to  be  drank  upon  the 
premises  without  punishment  or  rebuke  ?  No  one  so  hardy 
as  to  claim  this.  But  where  is  the  enactment  fixing  the 
punishment,  or  even  declaring  the  prohibition  ?  In  the  act 
of  1867,  and  there  alone.  It  is  in  the  same  fourteenth  sec- 
tion. We  are  not  unmindful  of  the  rule  in  BeharCs  Case 
(17  N.  Y.,  616).  But  here,  in  the  act  of  1870,  there  is 
neither  declaration  of  punishment,  nor  express  prohibition 
of  the  act.  And  resort  must  be  had  to  the  prior  statute,  or 
the  startling  alternative  is  presented  tbat  there  is  no  law  in 
this  State,  forbidding  and  punishing  the  sale  of  strong 
liquors  in  small  quantities  without  having  a  license  therefor. 
How  significant  in  that  view  becomes  the  clause  of  the  act 
of  1870,  re-enacting  the  material  parts  of  the  law  of  1857, 
to  be  and  remain  in  full  force  and  effect  throughout  the 
-whole  of  this  State. 

There  is  another  thing  which  materially  sustains  the  posi- 
tion taken  in  the  above  discussion.  It  is  a  principle  that 
the  purpose  and  intention  of  the  legislature,  as  to  the  repeal 
of  an  act,  may  be  obtained  from  its  dealing  with  that  act,  by 
legislation  affecting  it,  had  subsequent  to  the  statute  by 
which  it  is  claimed  to  have  been  repealed.  {Smith  v.  The 
People,  47  N.  Y.,  330,  340.) 

Now  since  the  passage  of  the  act  of  1870,  the  legislature 
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has  in  repeated  enactments  recognized  the  existence,  as  an 
operative  law,  of  the  act  of  1857,  and  in  such  manner  as  to 
repel  the  idea  of  a  legislative  purpose  to  obliterate  its  penal 
provisions.  See  chap.  332  of  the  Laws  of  1871,  §  1,  p.  643. 
By  this  act  it  is  expressly  recognized,  which  is  tantamount 
to  a  legislative  assertion,  that  some  at  least  of  the  fines  and 
penalties  provided  for  by  the  act  of  1867  are  collectible,  and 
to  be  sued  for  and  recovered  by  the  provisions  of  that  act. 

By  the  act  chap.  649,  of  the  Laws  of  1873  (§  6,  p.  861),  the 
31st  section  of  the  act  of  1867  is  amended,  which  section,  and 
as  a  consequence  which  amendment,  recognizes  the  distinc- 
tion between  an  inn,  tavern  or  hotel-keeper,  and  other  per- 
son. Chap.  820  of  the  same  year  (p.  1234),  recognizes  the 
existence  of  sections  22,  16,  19  and  30  of  the  act  of  1867. 
This  quite  certainly.  It  would  be  capable  of  at  least  plaus- 
ible reasoning,  the  proposition  that  '^all  the  penalties  im- 
posed by"  the  act  of  1867 were  still  in  force  and  collectibia 
in  case  of  infringement.     (See  §  1  of  chap.  820.) 

Chap.  642  of  the  Laws  of  1874  (p.  430),  is  a  local  act  con- 
fined to  the  county  of  Westchester.  It  is  very  significant 
If  the  act  of  1870  gave  power  to  license  any  but  an  inn- 
keeper to  sell  by  small  quantities  to  be  drank  on  his  prem- 
ises, then  that  power  existed  in  Westchester  county.  Bnt 
here  we  have  a  statute  passed  in  1874,  which  is  minute  and 
particular  in  giving  power  to  grant  such  license  to  keepera 
of  restaurants,  saloons,  etc.,  as  well  as  to  inn-keepers,  etc. 
Thus  it  recognizes  the  policy  of  the  act  of  1867,  and  im- 
pliedly admits  the  existence  and  efficacy  of  the  provisions 
of  it,  by  the  special  legislation  to  provide  a  different  rule 
for  the  county  of  Westchester. 

These  repeated  expressions  of  the  legislature  are  very  sig- 
nificant that  the  act  of  1867  was  considered  by  it  to  be,  in 
many  of  its  provisions,  still  in  force. 

We  have  not  taken  into  notice  some  enactments  passed  at 
different  times  upon  the  subject  of  the  sale  of  liquors,  be- 
cause they  do  not  affect  the  question  in  this  case.  A  con- 
sideration of  the  acts  of  1867  and  1870  is  chiefly  necessary 
here. 

Our  conclusion  is  that  there  is  not  that  repugnancy  between 
the  material  provisions  of  the  two  acts  which  brings  them 
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into  conflict.  It  is  too  difficult,  not  to  say  impossible,  to 
find  any  complete  excise  law  in  existence,  which  will  regu- 
late the  sale  of  intoxicating  liquors,  prohibit  and  punish  the 
unauthorized  sale  thereof,  and  regulate  the  keeping  of 
taverns,  without  referring  to  the  material  parts  of  the  act 
of  1857,  for  us  to  hold  it  in  those  parts  inconsistent  and 
in  conflict  with  the  act  of  1870,  unless  we  say  that  the 
Legislature  that  passed  the  act  of  1870  did  not  intend  that 
there  should  be  such  a  law  for  the  State.  We  hear  no 
suggestion  that  such  was  the  case,  and  do  not  for  a  moment 
entertain  the  idea  ourselves.  We  think  that  the  intent  of 
the  Legislature  was  to  continue  the  policy  and  usage  of 
the  State  in  this  important  matter  of  the  sale  of  intoxicat- 
ing liquors,  and  that  from  the  emphatic  manner  in  which 
parts  of  the  act  of  1857  are  kept  in  operation,  and  from 
the  resemblance  of  this  legislation  to  all  that  has  gone 
before  it,  we  are  to  be  slow  to  imply  a  repeal  of  its  mate- 
rial parts,  or  to  so  construe  the  act  of  1870  as  to  work  out 
a  repugnancy.  Hence,  we  are  of  the  opinion  that  the  judg- 
ment of  the  General  Term  on  this  part  of  the  case  was 
erroneous,  and  that  of  the  Sessions  was  correct.  The 
defendant  at  the  trial  in  the  Sessions  took  other  excep- 
tions, and  has  also  presented  them  on  his  points  here.  We 
have  examined  them.  We  do  not  find  that  the  Court  of 
Sessions  made  any  error  in  its  rulings  in  these  respects. 

In  our  opinion  the  judgment  of  the  General  Term  should 
be  reversed,  and  that  of  the  Sessions  affirmed. 

All  concur. 

Judgment  accordingly. 
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SUPREME   COURT. 

Flrat  Department— New  York,  1876. 


Schwab  v.  The  People. 

The  accused  was  indicted  in  the  ooantj  of  New  York  for  selling  wine  without 

license,  in  a  quantity  of  less  than  five  gallons,  to  be  drank  upon  his  prem- 
ises. 

The  counsel  for  the  accused  claims  that  the  act  of  April  16,  1857,  has  been  ren- 
dered inapplicable  to  the  county  of  New  York. 

Bdd,  that  while  the  law  passed  April  16,  1866,  was  in  force,  the  act  of  1857  was 
inapplicable,  but  that  law  was  expressly  repealed  by  section  6  of  chapter 
175  of  the  Laws  of  1870  ;  and  that  section  declared  that  the  act  of  April  16, 
1857,  should  be  and  remain  in  full  force  and  effect  throughout  the  State,  so 
far  as  it  was  not  inconsistent  or  in  conflict  with  the  provisions  of  the  act  of 
1870.  The  law  of  1857,  in  regard  to  the  objection  made,  not  being  incon- 
sistent with  the  law  of  1870,  is  in  full  force. 

The  indictment  was  in  the  usual  form.  It  contained  the  averment  in  the  first 
count,  that  the  sale  was  made  in  the  ninth  ward  of  the  city  of  New  York, 
to  be  drank  in  the  house,  store,  shop  and  place  of  the  seller. 

HM,  that  such  averment  was  all  that  was  required  in  this  respect  to  bring  the 
case  within  the  restraint  imposed  by  the  statute.  It  fully  apprised  the  ac- 
cused of  the  nature  of  the  crime  charged,  and  of  the  time  and  place  where  it 
would  be  claimed  by  the  prosecution  the  offence  had  been  committed  by  him. 

Objection  was  taken  to  the  evidence  given  by  the  prosecution  that  the  seller  liad 
no  license. 

ffeldt  that  such  proof  was  not  required  to  be  given  to  make  out  the  case  on  the 

part  of  the  people  and,  therefore,  if  defective  testimony  had  been  given,  it 

could  work  no  possible  injury  to  the  accused. 
An  exception  was  taken  to  the  refusal  of  the  court  to  charge  the  jury  that  they 

must  acquit  the  accused,  because  the  presecution  failed  to  prove  that  the 

wine  sold  was  of  an  intoxicating  nature. 

Held,  that  the  instruction  was  properly  declined.  The  statute  does  not  require 
that  to  be  shown  in  order  to  create  the  offence  charged.  The  law  in  direct 
terms,  prohibited  the  sale  of  toine  in  quantities  less  than  five  gallons  at  a 
time,  to  be  drank  on  the  premises  of  the  seller,  when  it  was  made  without 
license.    This  included  all  wines  used  for  drink. 

John  McKeoUy  for  the  accased. 

B.  JT.  PhelpSj  for  the  people. 

Daniels,  J. :  The  defendant  in  error  was  convicted  of  a 
misdemanor,  committed  by  selling  wine  withoat  a  license, 
in  a  quantity  of  less  than  five  gallons,  to  be  drank  upon  bis 
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premises.  The  indictment  was  found  under  the  act  of  April 
16,  1857.  By  that  act  it  was  provided  that  whoever  shall 
sell  any  strong  or  spirituous  liquors  or  wines,  to  be  drank 
in  his  house  or  shop,  or  any  out- house,  yard  or  garden  ap- 
pertaining thereto,  or  shall  suffer  or  permit  any  such  liquors 
or  wines  sold  by  him,  or  under  his  direction  or  authority,  to 
be  drank  in  his  house  or  shop,  or  in  any  out-house,  yard  or 
garden  thereto  belonging,  without  having  obtained  a  license 
therefor,  as  an  inn,  tavern,  or  hotel  keeper,  shall  forfeit  fifty 
dollars  for  each  off^BUce.  (2  R.  S.  [5th  ed.],  942,  §  16.)  And 
a  violation  of  this  provision  has  been  held  to  be  a  misde- 
meanor.   {Behan  v.  People^  17  N.  Y.,  616.) 

But  the  counsel  for  the  plaintiff  in  error  objects,  that  this 
section  of  the  statute  has  been  rendered  inapplicable  to  the 
county  of  New  York ;  and  that  was  probably  the  case  while 
chapter  578  of  the  Laws  of  1866  remained  in  force.  (Yol.  2, 
Laws  of  1866,  1242.)  But  that  was  expressly  repealed  by 
section  6  of  chapter  175  of  the  Laws  of  1870  (Yol.  1,  Laws  of 
1870,  468) ;  and  that  section  declared  that  the  act  of  April 
16,  1857,  should  be  and  remain  in  full  force  and  effect 
throughout  the  State,  so  far  as  it  was  not  inconsistent  or  in 
conflict  with  the  provisions  of  the  act  of  1870.  It  is  not  ob- 
jected that  any  conflict  or  inconsistency  exists  between  sec- 
tion 14  of  the  act  of  1857,  being  the  one  already  referred  to, 
and  the  provisions  contained  in  the  act  of  1870.  But  as  a 
large  number  of  acts  were  passed  on  the  16th  of  April,  1857, 
and  the  particular  act  intended  to  be  revived  was  not  men- 
tioned in  section  6  of  the  act  of  1870,  it  is  objected  that  this 
section  did  not  have  the  effect  of  rendering  the  act  regulating 
the  sale  of  strong  and  spirituous  liquors  and  wines,  passed 
on  that  day,  applicable  to  the  city  and  county  of  New  York. 
The  reference  to  the  act  designed  to  be  affected  by  this  pro- 
vision, was  by  no  means  certain  or  definite  in  its  character. 
But  as  the  act  repealed  by  the  section  mentioned,  modified 
in  important  respects  the  act  regulating  the  sale  of  liquors 
and  wines,  enacted  in  the  year  1857,  it  is  evident  that  the 
latter  was  what  the  legislature  intended  to  be  understood  by 
the  reference  it  made  to  the  act  passed  April  16,  1867.  It 
was  the  only  act  passed  on  that  day  ip  any  way  relating  to 
or  affecting  the  sale  of  strong  or  spirituous  liquors  or  wines ; 
and  as  the  act  of  1870  regulated  the  same  subject  in  part,  its 
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adoption  must  have  been  intended,  by  the  provision  which 
was  made  by  that  act,  for  the  restoration  of  the  preceding 
law,  as  long  as  both  were  required  for  the  completion  of  the 
system.  Even  though  the  reference  wa«  obscure,  as  long  as 
the  intent  of  the  legislature  was  manifested  with  reasonable 
clearness,  the  statute  should  be  construed  so  as  to  carry  it 
into  effect.  But,  even  if  the  reference  was  so  uncertain  as 
to  be  incapable  of  being  maintained,  the  result  would  not  be 
of  the  slightest  benefit  to  the  plaintiff  in  error,  for  the  act  of 
1857  was  revived  by  the  mere  repeal  of  the  act  of  1866.  The 
rule  upon  that  subject  is,  that  when  a  statute  repealing  a 
preceding  statute  is  itself  repealed,  the  original  act  is  re- 
vived, and  continues  in  force  from  that  time.  (Sedgwick  on 
Statutory  and  Const.  Law,  137,  and  cases  referred  to.)  In 
either  view,  the  objection  taken  is  without  the  least  color  of 
support.  No  doubt  can  be  entertained  that  the  section  of 
the  act  of  1857,  already  quoted,  was  applicable  to  the  city 
of  N  ew  York  when  the  sale  was  made  for  which  the  convic- 
tion was  had. 

The  indictment  was  in  the  usual  form  for  the  sale  of  spir- 
ituous liquor  or  wine  without  license.  {Hodgman  v.  People^ 
4  Denio,  235;  People  v.  Townsey^  5  id.,  70.)  It  contained 
the  averment  in  the  first  count  that  the  sale  was  made  in  the 
ninth  ward  of  the  city  of  New  York,  to  be  drank  in  the 
house,  store,  shop  and  place  of  the  seller,  the  plaintiff  in 
error.  And  that  was  all  that  was  required  in  this  respect  to 
bring  the  case  within  the  restraint  imposed  by  the  statute. 
(Whart.  Am.  Crim.  Law  [4th  ed.],  §§  277,  284.)  It  fully 
apprised  the  plaintiff  in  error  of  the  nature  of  the  accusation 
made,  and  of  the  time  and  place  where  it  would  be  claimed 
by  the  prosecution  the  offence  had  been  committed  by  him. 
The  fact  that  the  commissioners  had  not  determined  the 
amount  which  should  be  charged  for  licenses,  was  no 
defence  to  the  indictment.  The  offence  consisted  in  selling 
without  license,  with  liberty  to  the  purchaser  to  drink  the 
article  sold  in  the  house  or  shop  of  the  seller.  It  was  in  no 
respect  rendered  dependent  on  the  conduct  of  the  commis- 
sioners, but  resulted  solely  from  that  of  the  accused. 

The  objection  taken  to  the  proof  given  by  the  prosecution 
to  show  that  the  seller  had  no  license,  cannot  be  sustained ; 
for  no  such  proof  was  required  to  be  given  to  make  out  the 
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people's  case.  (Greenleaf  on  Evidence  [7th  ed.],  §  79; 
Fleming  v.  People,  27  N.  Y.,  329,  334.)  And  defective 
evidence  as  to  the  fact,  even  if  it  had  been  given,  could  work 
no  possible  injary  to  the  accused  ;  and  besides  that,  he  him- 
self swore  that  he  had  no  license. 

An  exception  was  taken  to  the  refusal  of  the  court  to 
charge  the  jury  that  they  must  acquit  the  accused,  because 
the  prosecution  failed  to  prove  that  the  wine  sold  was  of  an 
intoxicating  nature.  The  instruction  was  properly  declined, 
because  the  statute  did  not  require  that  to  be  shown  in  order 
to  create  the  offence  charged.  By  the  provision  made  upon 
this  subject,  if  strong  or  spirituous  liquor  or  wine  was  sold, 
to  be  drank  in  his  house,  shop,  out-house,  yard,  or  garden 
appertaining  thereto,  by  the  accused,  without  license,  the 
case  was  made  out.  The  statute  did  not  require  the  wines 
to  be  shown  to  be  intoxicating  for  that  purpose.  It  is  suf- 
ficient if  wine  to  be  drank  be  sold  under  the  prohibited  cir- 
cumstances. The  case  of  Commissioners  of  Excise  v. 
Taylor  (21  N.  Y.,  173),  affords  the  plaintiff  in  error  no 
assistance  on  this  point.  The  court,  in  directing  that,  did 
not  hold  that  proof  was  required  that  the  article  was  intoxi- 
cating, when  the  subject  of  the  sale  was  either  strong  or 
spirituous  liquor  or  wine,  but  it  was  there  held  that  strong 
beer  was  included  in  the  terms  strong  or  spirituous  liquors. 
The  law,  in  plain  terms,  prohibited  the  sale  of  wine  in  quan- 
tities less  than  five  gallons,  to  be  drank  on  the  premises  of 
the  seller,  when  it  was  made  without  license.  This  included 
all  wines  used  for  drinking.  And  the  terms,  as  well  as 
policy  of  the  law  restrained  the  business  to  those  persons 
alone  who  should  be  licensed  to  carry  it  on.  The  proof 
tended  to  show  that  the  accused  sold  wine  in  a  less  quantity 
than  five  gallons,  to  be  drank  in  his  house  and  shop ;  and 
that  was  sufficient,  if  the  jury  believed  the  evidence,  as  long 
as  he  had  no  license  to  make  out  the  case  against  him. 

An  exception  was  taken  to  certain  comments  made  in  the 
charge,  on  the  evidence  given  by  the  informer,  indicating  the 
necessity  which  existed  for  the  employment  of  such  persons, 
to  secure  the  enforcement  of  the  law,  and  to  require  persons 
selling  wines  and  liquors  in  small  quantities  to  take  out 
licenses.  These  comments  were  not  designed  to,  and  did 
not,  withdraw  the  credit  which  might  be  due  to  the  witness, 
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from  the  decision  and  control  of  the  jury.  On  the  contrary, 
they  were  informed  that  such  evidence  was  ordinarily  to  be 
carefnlly  scrutinized,  and  that  they  were  the  sole,  exclasive 
and  uninfluenced  judges  of  the  credit  to  be  given  to  it. 
With  this  qualification,  nothing  was  daid  which  was  not 
within  the  peculiar  province  of  the  court,  or  that  the  accused 
had  the  least  reason  to  complain  of.  {Jackson  v.  Packard, 
6  Wend.,  415;  Durkee  v.  Marshall^  7  id.,  312.)  The  case 
was  correctly  disposed  of  by  the  Court  of  Oyer  and  Ter- 
miner, and  the  judgment  should  be  affirmed. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

J  udgmen  t  affirmed. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

1875. 


United  States  v.  Norton. 

The  accused  was  indicted  for  embezzling,  at  different  times,  money  belonging  to 
the  money-order  office  in  the  city  of  New  York,  he  being  a  clerk  therein  at 
the  times  when  the  alleged  crimes  were  committed.  The  indictment  waa 
based  upon  the  eleventh  section  of  the  **  Act  to  establish  a  postal  money- 
order  system,"  passed  May  17,  1864 

The  indictment  was  found  on  the  21st  of  February,  1874,  and  the  accused 
pleaded,  ''that  the  several  offences  did  not  arise,  exist,  or  accrue,  within 
two  years  next  before  the  finding  of  said  indictment."  To  this  ple^  the 
United  States  demurred.  Upon  the  sufficiency  of  this  plea  the  judges  were 
divided  in  opinion,  and  such  division  of  opinion  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
was  certified. 

The  "  Act  for  the  punishment  of  certain  crimes  against  the  United  States,"  passed 
dOth  of  April,  1790,  declares,  "  Nor  shall  any  person  be  prosecuted,  tiled  or 
punished  for  any  offence  not  capital,  nor  for  any  fine  or  forfeiture  under 
any  penal  statute,  unless  the  indictment  or  information  for  the  same  shall 
be  found  or  instituted  within  two  years  from  the  time  of  committing  the 
offence  or  incurring  the  fine  or  forfeiture  aforesaid."  The  act  of  the  26Ui 
of  March,  1804,  in  addition  enacts,  "  that  any  person  guilty  of  crimes  aris- 
ing under  the  revenue  laws  of  the  United  States,  or  incurring  any  fine  or 
forfeiture  by  breaches  of  said  laws,  may  be  prosecuted,  tried  and  punished, 
provided  the  indictment  or  information  be  found  at  any  time  within  ftw9 
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jears  after  committing  the  offence  or  incurring  the  fine  or  forfeitare,  any 
law  or  proviBion  to  the  contrary  notwithstanding." 

Held,  that  the  sabetantial  question  presented  is,  which  of  these  two  provisions 
applies  to  a  bar  to  a  prosecution  for  the  offences  described  in  the  indictment 
in  connection  with  the  further  question,  whether  the  "Act  to  establish  a 
postal  money-order  system  **  is  a  revenue  law  within  the  meaning  of  the 
third  section  of  the  act  of  1804. 

HM,  further,  that  the  offences  charged  in  the  indictment,  were  crimes  arising 
under  the  money-order  act,  and,  that  neither  the  title  or  the  sections  of  that 
act  indicate  that  Congress,  in  enacting  it,  had  any  purpose  of  revenue  in 
view.  Its  object,  as  expressly  declared  at  the  outset  of  the  first  section, 
was  "to  promote  public  convenience,  and  to  insure  greater  security  in  the 
transmission  of  money  through  the  United  States  mails,"  and,  therefore, 
defendant  cannot  be  prosecuted,  tried,  or  punished,  unless  the  indictment 
shall  have  been  found  within  two  years  from  the  time  of  the  committing 
the  offences ;  and  that  the  indictment  is  not  for  crimes  arising  imder  the 
revenue  laws,  within  the  intent  and  meaning  of  the  third  section  of  the  act 
approved  March  26,  1804. 

JEdwin  B.  Smithy  Assistant  Attorney-General,  for  the 
United  States. 

Ahram  Wakeman^  for  the  defendant. 

Mr.  Justice  Swayne,  delivered  the  opinion  of  the  conrt. 

It  appears  by  the  record  that  Norton  was  indicted  for  the 
embezzlement,  at  dijQ^erent  times,  of  money  belonging  to  the 
money-order  office  in  the  city  of  New  York,  he  being  a 
clerk  in  that  office  when  the  crimes  were  committed. 

The  indictment  was  fonnd  on  the  21st  of  Febmary,  1874. 
Repleaded  ''that  the  several  oJQ^ences  did  not  arise,  exist, 
or  accrue  within  two  years  next  before  the  finding  of  said 
indictment."  To  this  plea  the  United  States  demurred. 
Upon  the  point  thus  presented,  as  to  the  sufficiency  of  the 
plea,  the  judges  were  divided  in  opinion. 

The  indictment  was  founded  upon  the  eleventh  section  of 
the  ''Act  to  establish  a  postal  money-order  system,"  passed 
May  17,  1864,  13  Stat.  76. 

The  "Act  for  the  punishment  of  certain  crimes  against 
the  United  States,"  of  the  30th  of  April,  1790  (1  Stat.  119, 
sect.  32),  declares,  "Nor  shall  any  person  be  prosecuted, 
tried,  or  punished  for  any  offence  not  capital,  nor  for  any 
fine  or  forfeiture  under  any  penal  statute,  unless  the  indict- 
ment or  information  for  the  same  shall  be  found  or  insti- 
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tuted  within  two  years  from  the  time  of  committing  the 
offence  or  incurring  the  fine  or  forfeiture  aforesaid." 

The  act  of  the  26th  of  March,  1804,  "  in  addition  to  the 
act  entitled  *An  Act  for  the  punishment  of  certain  crimes 
against  the  United  States^"  enacts  (2  Stat.  290,  sect.  3) 
"that  any  person  guilty  of  crimes  arising  under  the  revenue 
laws  of  the  United  States,  or  incurring  any  fine  or  forfeiture 
by  breaches  of  said  laws,  may  be  prosecuted,  tried,  and 
punished,  provided  the  indictment  or  information  be  found 
at  any  time  within  five  years  after  committing  the  offence, 
or  incurring  the  fine  or  forfeiture,  any  law  or  provision  to  the 
contrary  notwithstanding." 

The  substantial  question  presented  for  our  determina- 
tion is>  which  of  these  two  provisions  applies  as  a  bar  to  a 
prosecution  for  the  offences  described  in  the  indictment? 
The  solution  of  this  question  depends  upon  the  solution  of 
the  further  question,  whether  the  "Act  to  establish  a  postal 
money-order  system  "  is  a  revenue  law  within  the  meaning 
of  the  third  section  of  the  act  of  1804. 

The  offences  charged  were  crimes  arising  under  the 
money-order  act.  The  title  of  the  act  does  not  indicate  that 
Congress,  in  enacting  it,  had  any  purpose  of  revenue  in 
view.  Its  object,  as  expressly  declared  at  the  outset  of  the 
first  section,  was  "to  promote  public  convenience,  and  to 
insure  greater  security  in  the  transmission  of  money  through 
the  United  States  mails."  AU  moneys  received  from  the 
sale  of  money-orders,  all  fees  received  from  selling  them, 
and  all  moneys  transferred  in  administering  the  act,  are  "to 
be  deemed  and  taken  to  be  money  in  the  treasury  of  the 
United  States." 

The  Postmaster-General  is  authorized  to  allow  the  deputy- 
postmasters  at  the  money-order  oflSces,  as  a  compensation 
for  their  services  not  exceeding  one- third  of  the  whole 
amount  of  fees  received  on  money-orders  issued,"  and  at 
his  option,  in  addition,  "one-eighth  of  one  per  cent,  upon 
the  gross  amount  of  orders  paid  at  the  office."  He  was  also 
authorized  to  cause  additional  clerks  to  be  employed,  and 
paid  out  of  the  proceeds  of  the  business ;  and,  to  meet  any 
deficiency  in  the  amount  of  such  proceeds  during  the  first 
year,  $100,000,  or  so  much  of  that  sum  as  might  be  needed, 
was  appropriated. 
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There  is  nothing  in  the  context  of  the  act  to  warrant  the 
belief  that  Congress,  in  passing  it,  was  animated  by  any 
other  motive  than  that  avowed  in  the  first  section.  A  will- 
ingness is  shown  to  sink  money,  if  necessary,  to  accomplish 
that  object. 

In  no  jast  view,  we  think,  can  the  s  tat  ate  in  question  be 
deemed  a  revenue  law. 

The  lexical  definition  of  the  term  revenue  is  very  compre- 
hensive. It  is  thus  given  by  Webster:  ''The  income  of  a 
nation,  derived  from  its  taxes,  daties,  or  other  sources,  for 
the  payment  of  the  nation's  expenses." 

The  phrase  other  sources  would  include  the  proceeds  of 
the  public  lands,  those  arising  from  the  sale  of  public  secu- 
rities, the  receipts  of  the  Patent  Office  in  excess  of  its  ex- 
penditures, and  those  of  the  Post-office  Department,  when 
there  should  be  such  excess  as  there  was  for  a  time  in  the 
early  history  of  the  government.  Indeed,  the  phrase  would 
apply  in  all  cases  of  such  excess.  In  some  of  them  the 
result  might  fluctuate;  there  being  excess  at  one  time,  and 
deficiency  at  another. 

It  is  a  matter  of  common  knowledge,  that  the  appellative 
redeaue  laws  is  never  applied  to  the  statutes  involved  iu 
these  classes  of  cases. 

The  Constitution  of  the  United  States,  art.  1,  sect.  7,  pro- 
vides that  "all  bills  for  raising  revenue  shall  originate  in 
the  House  of  Representatives."  The  construction  of  this 
limitation  is  practically  well  settled  by  the  uniform  action 
of  Congress.  According  to  that  construction,  it  "  has  been 
confined  to  bills  to  levy  taxes  in  the  strict  sense  of  the  words, 
and  has  not  been  understood  to  extend  to  bills  for  other 
purposes  which  incidentally  create  revenue."  Story  on  the 
Const.,  section  880.  "  Bills  for  raising  revenue,"  when  cre- 
ated into  laws,  become  revenue  laws.  Congress  was,  a  con- 
stitutional body  sitting  under  the  Constitution.  It  was,  of 
course,  familiar  with  the  phrase  "bills  for  raising  revenue," 
as  used  in  that  instrument,  and  the  construction  which  had 
been  given  to  it. 

The  precise  question  before  us  came  under  the  considera- 
tion of  Mr.  Justice  Story,  in  the  United  Slates  v.  Mayo,  1 
Gkdl.  396.     He  held  that  the  phrase  revenue  laws^  as  used 
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in  the  act  of  1804,  meant  such  laws  ''as  are  made  for  the 
direct  and  avowed  parpose  of  creating  revenae  or  public 
fands  for  the  service  of  the  government."  The  same  doc- 
trine was  reaffirmed  by  that  eminent  judge,  in  the  United 
States  V.  OushmaUy  1  Gall.  426. 

These  views  commend  themselves  to  the  approbation  of 
our  judgment. 

The  cases  of  United  States  v.  Bromley^  12  How.  88,  and 
United  States  v.  Fowler^  4  Blatch.  311,  are  relied  upon  by 
the  counsel  for  the  United  States.  Both  those  cases  are 
clearly  distinguishable,  with  respect  to  the  grounds  upon 
which  the  judgment  of  the  court  proceeded,  from  the  case 
before  ns.  It  is  unnecessary  to  remark  further  in  regard  to 
them. 

It  will  be  certified  as  the  answer  of  this  court  to  the  Cir- 
cuit Court,  that  the  indictment  against  Norton  charges  of- 
fences for  which,  under  the  limitation  provided  in  the 
thirty-second  section  of  the  act  of  Congress  approved  April 
30,  1790,  entitled  "An  Act  for  the  punishment  of  certain 
crimes  against  the  United  States,"  the  defendant  cannot  be 
prosecuted,  tried,  or  punished,  unless  the  indictment  shall 
have  been  found  within  two  years  from  the  time  of  the  com- 
mitting of  the  offences ;  and  that  the  indictment  is  not  for 
crimes  arising  under  the  revenue  laws,  within  the  intent  and 
meaning  of  the  third  section  of  the  act  approved  March  26, 
1804,  entitled  "An  Act  in  addition  to  the  act  entitled  ^  An 
Act  for  the  punishment  of  certain  crimes  against  the  United 
States.' "    • 
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COURT   OF   APPEALS. 

New  York,  1878. 


The  People  v.  Brown. 

Tbe  defendant  was  indicted  for  f orgerj  and  was  tried  and  convicted  in  the  Conrt 
of  Sessions  of  Ontario  coanty.  The  jadg^ent  was  reversed  hj  the  General 
Term  in  the  fourth  Judicial  Department,  and  error  was  brought  by  the 
People  to  this  court 

Upon  the  trial  the  defendant  presented  himself  as  a  witness  in  his  own  behalf, 
and  was  sworn.  Upon  his  cross-examination  he  was  asked  "How  many 
times  have  you  been  arrested  ?"  To  this  question  the  counsel  for  the  de- 
fendant objected,  stating  as  his  objections,  that  it  was  incompetent  to  affect 
his  credibility  as  a  witness ;  that  it  tended  to  degrade  the  witness  ;  that  he 
was  privileged  from  answering  it,  as  it  had  no  direct  bearing  upon  the  issue 
in  the  case ;  and  that  better  evidence  of  the  fact  existed.  The  court  over- 
ruled the  objection  and  the  witness  answered  "five  times,  1  believe." 

MMy  that  while  it  would  not  be  competent  to  introduce  evidence  of  particular 
facts  to  impeach  the  witness,  yet  the  authorities  recognize  a  distinction  be- 
tween independent  evidence  introduced  for  the  purpose  of  impeaching  a 
witness,  and  the  questions  which  are  permitted,  in  the  discretion  of  the 
court,  to  be  put  to  a  witness,  tending  to  aiSect  his  eredibUity,  It  was  per- 
missible to  ask  the  defendant  questions  as  to  particular  facts,  although  such 
evidence  would  not  be  received  from  impeaching  witnesses,  but  the  evi- 
dence sought  to  be  obtained  must  legitimately  tend  to  impair  the  credit  of 
the  witness  for  veracity,  either  directly  or  by  its  tendency  to  establish  a  bad 
moral  character. 

HM,  that  the  general  rule  is,  that  a  party  cannot  avail  himself  of  an  error  in 
allowing  or  refusing  a  privileged  question  put  to  a  witness,  yet  where  the 
witness  is  also  the  party,  there  is  no  reason  for  the  application  of  the  rule. 
By  taking  the  stand  as  a  witness,  he  is  not  thereby  deprived  of  his  rights  as 
a  party,  and  it  follows  that  his  counsel,  while  he  is  in  the  witness-box,  has 
a  right  to  speak  for  him,  and  that  an  error  committed  by  the  court  against 
him  may  enure  to  his  benefit  as  a  party.  The  witness  was  privileged  from 
answering  the  question,  and  the  objection  was  well  taken  by  his  counsel, 
and  the  exception  is  available. 

Bdd,  that  neither  in  the  Brandon  Case  (42  N.  Y.,  265),  Canrun^a  Case  (50  N.  Y., 
940),  nor  in  the  JReal  Case  (42  N.  Y.,  270),  was  this  question  of  privilege 
presented,  or  decided. 

Frank  Rice^  for  the  people. 

E.  W,  Gardner,  for  the  defendant. 

Church,  Ch.  J.    The  defendant  in  error,  while  upon  the 
stand  as  a  witness  in  his  own  behalf,  was  asked  on  cross- 
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examination  the  following  question:  "How  many  times 
have  you  been  arrested?"  This  was  objected  to  on  the 
ground  that  it  was  incompetent  to  afifect  his  credibility  as  a 
witness ;  that  it  tended  to  degrade  the  witness ;  and  that  he 
was  privileged  from  answering  it,  as  it  had  no  direct  bearing 
upon  any  issue  in  the  case ;  and  also  upon  the  ground  that 
better  evidence  of  the  fact  existed.  The  court  overruled  the 
objection,  and  the  answer  was  given  '*five  times,  I  believe:" 

The  General  Term  held  this  to  be  error,  upon  the  ground 
that  it  was  not  competent  evidence  bearing  upon  the  cred- 
ibility of  the  witness.  It  would  not  be  competent  to  intro- 
duce evidence  of  particular  facts  to  impeach  the  witness ; 
but  the  authorities  recognize  a  distinction  between  inde- 
pendent evidence  introduced  for  the  purpose  of  impeaching 
a  witness,  and  the  questions  which  are  permitted,  in  the 
discretion  of  the  court,  to  be  put  to  a  witness,  tending  to 
affect  his  credibility.  {Brandon  v.  The  People^  42  N.  Y., 
265-268 ;  1  Green,  on  Ev.,  §§  456,  461.) 

I  think  it  was  permissible  to  ask  the  defendant  in  error 
questions  as  to  particular  facts,  although  such  evidence 
would  not  be  received  from  impeaching  witnesses.  But  I 
agree  with  the  learned  judge,  who  delivered  the  opinion  of 
the  court  below,  that  the  evidence  sought  to  be  obtained 
must  legitimately  tend  to  impair  the  credit  of  the  witness 
for  veracity,  either  directly  or  by  its  tendency  to  establish 
a  bad  moral  character.  I  deem  it  unnecessary  in  this  case 
to  determine  whether  this  evidence  would  or  would  not  have 
that  effect,  because  another  objection  was  distinctly  taken, 
upon  the  ground  of  privilege,  which  I  think  fatal.  I  under- 
stand it  to  be  conceded  by  the  counsel  for  the  people  that 
this  objection  would  be  valid  if  it  had  been  taken  by  the 
witness  himself  instead  of  the  counsel,  and  the  case  shows 
that  the  county  judge  entertained  the  same  view.  Such  is 
the  rule  as  to  a  witness  who  is  not  himself  a  party.  It  is, 
then,  a  question  between  the  witness  and  the  court,  with 
which  the  party  has  nothing,  to  do,  and  with  which  the 
counsel  of  the  party  has  no  right  to  interfere.  {Cloyes  v. 
Tliayer^  3  Hill,  564  ;  Southard  v.  Rexfordy  6  Cow.,  254,  and 
cases  cited.) 

The  party  cannot  avail  himself  of  an  error  in  allowing  or 
refusing  the  privilege.     But  when  the  witness  is  also  the 
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party,  I  see  no  reason  for  the  application  of  this  rule.  By 
taking  the  «tand  as  a  witness,  while  he  may  subject  himself 
to  the  rules  applicable  to  other  witnesses,  he  is  not  thereby 
deprived  of  his  rights  as  a  party,  and  it  follows  that  his 
counsel,  while  he  is  in  the  witness-box,  has  a  right  to  speak 
for  him,  and  that  an  error  committed  by  the  court  against 
him  may  enure  to  his  benefit  as  a  party.  Especially  ought 
this  protection  to  be  afforded  to  persons  on  trial  for  crimi- 
nal offences,  who  often  by  a  species  of  moral  compulsion 
are  forced  upon  the  stand  as  witnesses,  and  being  there  are 
obliged  to  run  the  gauntlet  of  their  whole  lives  on  cross-ex- 
amination, and  every  immorality,  vice  or  crime  of  which 
they  may  have  been  guilty,  or  suspected  of  being  guilty,  is 
brought  out  ostensibly  to  affect  credibility,  but  practically 
used  to  produce  a  conviction  for  the  particular  offence  for 
which  the  accused  is  being  tried,  upon  evidence  which  oth- 
erwise would  be  deemed  insufficient.  Such  a  result  is  mani- 
festly unjust,  and  every  protection  should  be  afforded  to 
guard  against  it. 

I  am  of  opinion  that  the  witness  was  privileged  from  an- 
swering the  question  and  that  the  objection  was  well  taken 
by  his  counsel,  and  that  the  exception  is  available  to  him. 
Neither  in  the  Brandon  Case  (42  N.  Y.,  265)  nor  in  the  Con- 
nor Ca^e  (50  N.  Y.,  240)  was  the  question  of  privilege  pre- 
sented, and  in  the  latter  case  the  objection  was  put  upon  the 
constitutional  ground  that  the  prisoner  could  not  be  com- 
pelled to  be  a  witness  against  himself,  which  was  overruled 
on  the  ground  that  having  voluntarily  become  a  witness 
without  raising  the  question  of  compulsion,  he  waived  the 
constitutional  protection,  and  rendered  himself  amenable  to 
the  obligations  of  a  witness.  The  question  was  not  pre- 
sented whether  the  evidence  sought  would  tend  to  affect 
credibility,  and  in  the  Brandon  Case  the  objection  was  put 
6i)ecifically  upon  the  ground  that  the  character  of  the  wit- 
ness who  was  a  party  could  not  be  attacked,  as  she  had  not 
put  it  in  issue,  and  the  court  merely  held  that  having  offered 
herself  as  a  witness  in  her  own  behalf,  she  was  subject  to  the 
same  rules  as  other  witnesses.  In  the  Real  Case  (42  N.  Y., 
276)  the  witness  was  not  a  party,  and  the  privilege  of  not 
answering  was  offered  to  him  by  the  court. 

I  am  of  the  opinion  that  the  cross-examination  of  persons 
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who  are  witnesses  in  their  own  behalf,  when  on  trial  for 
criminal  offences,  should  in  general  be  limited  to  matters 
pertinent  to  the  issue,  or  such  as  may  be  proved  by  other 
witnesses.  I  believe  such  a  rule  necessary  to  prevent  a  con- 
viction for  one  offence  by  proof  that  the  accused  may  have 
been  guilty  of  others.  Such  a  result  can  only  be  avoided 
practically  by  the  observance  of  this  rule. 

There  are  other  exceptions  which  might  be  noticed,  but 
as  a  new  trial  must  be  had,  it  is  not  deemed  necessary,  as 
the  same  questions  may  not  again  arise. 

The  judgment  of  the  General  Term  must  be  affirmed. 

All  concur,  except  Folger,  J.,  not  voting;  Eahl,  J., 
concurs  in  result. 

Judgment  affirmed. 


SUPREME  COURT. 

First  Department — New  York,  1876. 


Wiggins  v.  The  Peoplb. 

The  prisoner  was  tried  and  convicted,  in  the  Co  art  of  General  Sessions  of  the 
coanty  of  New  York,  for  grand  larceny,  and  sentenced  to  the  State  prison 
for  the  term  of  five  years.  The  facts  shown  upon  the  trial  were,  that  by 
means  of  a  trick  or  device  the  owner  of  eight  hundred  ponnds  of  butter 
was  induced  to  send  it  by  express  and  steamer,  from  Alton,  Wayne  county, 
to  New  London,  in  Connecticut,  addressed  to  Peter  Y.  Clark  &  Go.,  and  to 
draw  a  sight  draft  for  the  amount  of  the  price  on  A.  A.  Greeley  dk  Co.,  at 
Middletown,  in  the  same  State.  The  butter  reached  New  London  and  from 
there  it  was  sent  to  New  York  city,  and  went  into  the  possession  of  the  ac- 
cused. The  prosecution  attempted  to  show  that  the  firms  named  as  purchasers 
of  the  property  and  drawee  of  the  draft,  were  fictitious,  and  did  not  exist 
at  the  time  when  the  property  was  ordered  and  sent  forward.  To  prove 
this  the  people  produced  as  a  witness,  Bradshaw,  the  complainant.  Under 
objection,  on  the  part  of  the  accused,  he  testified,  in  substance,  that  the 
day  preceding  the  trial,  he  went  to  New  London  and  Middletown,  and  made 
inquiries,  and  from  those  inquiries,  ascertained  that  neither  of  these  finns 
existed,  either  at  the  time,  or  when  the  butter  was  ordered.  The  court  re- 
marked that  this  testimony  was  admissible,  to  which  decision  an  exception 
was  taken. 

Held,  that  the  admission  of  such  evidence  was  a  fatal  error.  The  evidence 
given  by  the  witness  as  proof  of  facts,  was  not  his  own  observations  or 
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knowledge,  but  simply  the  unsworn  statements  and  reports  of  other  per- 
sons, who  were  not  before  the  court,  and  could  not  be  examined  or  cross- 
examined  to  determine  the  accuracy  of  what  they  had  related.  To  allow 
evidence  of  that  description  as  proof  of  material  facts,  would  be  unjust  to 
the  accused,  and  would  subject  him  to  a  trial  by  witnesses  not  confronted 
by  him  and  without  even  the  semblance  of  an  oath  or  affirmation.  The 
question  was  whether  what  the  persons  stated  to  Bradshaw  was  true ;  not 
whether  he  truthfully  repeated  what  they  had  said  to  him.  It  was  a  trial 
of  the  accused  upon  what  the  law  denominates  hearsay  evidence. 

John  0.  Motty  for  the  accused. 

Benj.  K.  PTielps^  district  attorney,  for  the  people. 

Daniels,  J.  The  prisoner  was  indicted,  tried  and  con- 
victed of  the  crime  of  grand  larceny.  It  was  committed  by 
means  of  a  trick  or  device,  by  which  the  owner  of  the  prop- 
erty was  induced  to  send  it  by  express  or  steamer,  from  Al- 
ton, in  Wayne  county,  to  New  London,  in  Connecticut, 
addressed  to  Peter  Y.  Clark  &  Co.,  and  to  draw  a  sight 
draft  for  the  amount  of  the  price  on  A.  A.  Greeley  &  Co., 
at  Middletown,  in  the  same  State.  The  butter,  which  was 
the  property  sent  forward,  soon  afterward  reached  New 
London,  from  whence  it  was  immediately  returned  to  New 
York,  where  it  went  into  the  possession  of  the  prisoner.  It 
was  the  theory  of  the  prosecution,  that  he  procured  the 
property  by  feloniously  applying  for  its  purchase  in  the 
name  of  Peter  Y.  Clark  &  Co.,  to  be  paid  for  by  a  sight 
draft  on  A.  A.  Greeley  &  Co.,  when  there  were  no  such 
firms  as  those  names  imported  the  existence  of,  but  the 
names  were  made  use  of,  simply  for  the  purpose  of  deceiving 
the  seller.  The  prosecution,  to  make  out  the  people's  case, 
undertook  to  prove,  as  it  was  important  it  should,  that  the 
firms  named  as  purchasers  of  the  property  and  drawee  of 
the  draft,  were  fictitious.  To  prove  that,  Bradshaw,  the 
complaining  witness,  was  subjected  to  an  extended  exami- 
nation. He  sent  the  property  forward  to  New  London, 
early  in  October,  1874,  and  the  trial  was  had  on  the  thir- 
teenth of  November  following.  The  day  preceding  the  trial 
he  went  to  Middletown  and  New  London,  and  from  various 
inquiries  then  made  by  him,  ascertained  that  neither  of 
these  firms  existed,  either  at  that  time,  or  when  the  butter 
was  ordered  of  him  ;  and  the  prosecution  proposed  and  was 
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allowed  to  prove  these  facts,  by  showing  the  inquiries  which 
had  been  made,  and  the  information  received  by  means  of 
them.  The  important  circumstance  to  be  shown  in  the  case 
was,  that  these  firms  did  not  exist  at  the  time  when  the 
property  was  ordered  and  sent  forward,  and  for  tlie  purpose 
of  establishing  it,  the  witness  was  allowed  to  state  the  in- 
quiries made  by  him,  and  the  answers  secured,  both  as  to 
the  day  preceding  the  trial,  and  the  time  when  the  butter 
was  ordered.  The  prisoner's  counsel  objected  to  the  ques- 
tions propounded  to  the  witness  in  order  to  elicit  this  proof, 
and  a  number  of  exceptions  were  taken  to  the  rulings  made 
upon  them  by  the  court.  He  finally  asked  the  court  to  al- 
low him  to  renew  the  objections  previously  made  to  the 
conversations  between  the  witness  and  the  persons  he  con- 
versed with  in  Connecticut.  The  court  in  response  stated 
that  he  should  be  considered  as  objecting  and  excepting  to 
everything,  and  with  that  announcement  the  witness  pro- 
ceeded with  his  relation  of  what  had  transpired.  In  the 
course  of  it  he  was  asked  whether  he  limited  the  inquiries 
made  at  Middletown  to  the  time  of  the  butter  transaction, 
and  answered,  that  he  asked  if  there  was  or  had  been  such  a 
firm.  He  was  also  asked  for  the  result,  and  stated  it  to 
be,  that  there  was  no  such  firm,  and  had  not  been  as 
A.  A.  Greeley  &  Co.,  at  Middletown.  It  is  unneces- 
sary to  discuss  the  proposition,  whether  an  exception 
taken  in  this  manner  will  present  the  point  of  the 
admissibility  of  the  evidence  given,  though  it  probably 
would  under  the  circumstances  which  existed  when  it  was 
made.  For  the  same  point  was  specifically  raised  upon  the 
proof  which  was  offered  and  received  concerning  the 
inquiries  made  in  New  London.  The  witness  mentioned 
several  persons  of  whom  he  had  there  inquired  concerning 
the  existence  of  the  firm  of  Peter  Y.  Clark  &  Co.,  and 
stated  that  they  all  gave  him  but  one  answer,  which  was, 
that  there  was  no  such  firm  there,  and  never  had  been,  as 
Peter  Y.  Clark  &  Co.  The  court  then  remarked  that  this 
was  admissible,  and  the  prisoner's  counsel  excepted  to  the 
decision.  The  question  is  therefore  presented,  whether  the 
answers  given  to  the  questions  propounded  near  the  middle 
of  November,  could  be  lawfully  and  properly  received  as 
competent  evidence  to  prove  that  either  one  or  both  of  these 
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firms  did  not  exist  in  the  early  part  of  the  preceding  Octo- 
ber. The  facts  to  be  proven  were  that  neither  did  exist  at 
that  time,  and  all  the  information  the  witness  endeavored  to 
obtain,  and  the  statements  he  repeated  in  the  evidence  given 
by  him,  were  in  support  of  that  conclusion.  And  the  evi- 
dence given  by  the  witness  as  proof  of  these  facts,  was  not 
his  own  observations  or  knowledge,  but  simply  the  unsworn 
statements  and  reports  of  other  persons  who  were  not  before 
the  court,  and  could  not  be  examined  or  cross-examined  to 
determine  the  accuracy  of  what  they  had  related.  To  allow 
evidence  of  that  description  as  proof  of  material  facts 
required  to  be  established  to  sustain  a  criminal  prosecution, 
would  be  extremely  unjust  and  dangerous  to  the  accused. 
It  would  subject  him  to  a  trial  by  witnesses  not  confronted 
by  him,  permitted  to  give  their  evidence  without  even  the 
semblance  of  an  oath  or  affirmation.  The  important  inquiry 
in  the  case  was,  whether  what  the  persons  stated  to  Brad- 
shaw  was  true ;  not  whether  he  truthfully  repeated  what 
they  had  said  to  him.  If  it  was,  then  the  fact  was  as  the 
prosecution  claimed  it  to  be,  and  the  substantial  means  for 
its  determination  consisted  of  unsworn  statements  made  in 
answer  to  his  questions.  It  was  a  trial  of  the  accused  upon 
what  the  law  denominates  hearsay  evidence,  which,  though 
admissible  for  certain  exceptional  purposes,  in  controver- 
sies affecting  certain  notorious  public  interests,  and  in  some 
other  cases,  has  always  been  rejected  as  proof  of  material 
and  particular  facts  capable  of  being  proved  by  the  positive 
evidence  of  persons  having  actual  knowledge  on  the  subject. 
(I  Greenl.  on  Ev.  [12th  ed.],  §  99;  Queen  v.  ITepburn,  7 
Cranch,  290,  295 ;  Roscoe  on  Grim.  Ev.  [6th  ed.],  268 ;  Jack- 
son V.  M2,  5  Co  wen,  314,  319,  320.) 

Cases  have  been  referred  to  in  support  of  the  ruling  made 
at  the  trial,  as  at  least  countenancing  the  course  there 
adopted.  But  a  brief  reference  to  them  will  render  it 
entirely  manifest  that  they  do  no  such  thing.  In  Foulke  v. 
SeUtoay  (3  Esp.,  236),  the  reports  allowed  to  be  shown  con- 
cerned the  plaintiff's  character,  which  the  law  uniformly 
permits  to  be  proved  substantially  in  that  way.  This  forms 
a  well  established  exception  to  the  general  rule.  In  Jones 
V.  Perry  (2  id.,  482),  the  truth  of  the  rumors  that  the  dog 
was  mad  was  not  important.  It  was  the  fact  of  their  exist- 
VoL.  II,  24 


370  Cowen's  Criminal  Reports. 

ence  which  alone  was  material ;  and  where  that  is  the  case 
they  may  be  proved  like  any  other  circumstance  involved  in 
the  controversy.  They  influenced  the  condact  of  the  party, 
and  whether  true  or  false  the  effect  on  him  would  be  the 
same,  while  in  the  present  case  the  truth  of  the  reports,  and 
not  their  mere  existence,  was  the  important  thing  to  be 
shown.  Morganv,  Morgan  (9  Bing.,  359)  is  a  case  included 
in  the  same  principle,  and  so  is  BartleU  v.  Decreet  (4  Gray, 
111).  The  inquiry  was,  whether  the  statements  in  the  one 
case,  and  the  repute  in  the  others,  existed ;  not  whether 
they  were  true  or  untrue.  Neither  of  these  authorities  lends 
the  least  support  to  the  ruling  by  which  the  evidence 
referred  to  was  received  in  the  present  case,  and  in  view  of 
the  clearly  defined  and  well  established  rule  on  this  subject, 
by  which  hearsay  evidence,  as  proof  of  facts  which  can  be 
otherwise  readily  established,  is  commonly  rejected,  there  is 
not  the  least  probability  that  any  well  considered  case  sus- 
taining it  can  be  found.  The  accused  may  very  well  be,  and 
probably  is,  guilty  of  obtaining  the  property  mentioned  in 
the  indictment,  by  criminal  means.  But,  even  if  that  be  the 
case,  he  can  only  be  lawfully  convicted  of  the  offence  by 
legal  evidence.  This  was  not  done  in  this  case,  and  the 
judgment  should  therefore  be  reversed  and  a  new  trial 
ordered. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered. 
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COURT   OF  APPEALS. 

New  York,  1878. 


The  People  v.  Casey. 

The  defendant  was  convicted,  in  the  Court  of  Sessions  of  the  county  of  Rensse- 
laer, upon  an  indictment  charging  him  with  a  felonious  assault  upon  one 
John  H.  O'Brien,  with  a  sharp,  dangerous  weapon,  with  intent  to  do  bod- 
ily harm,  and  without  justifiable  or  excusable  cause,  and  the  verdict  of  the 
jury  was  "  guilty  of  the  felony  whereof  he  was  charged."  The  defendant 
was  sentenced  to  the  State  prison,  for  a  term  of  five  years.  After  the  sen- 
tence the  prisoner,  upon  the  indictment,  evidence,  proceedings  in  the  triaJ, 
and  upon  aflSdavits,  moved  the  court  for  a  new  trial  upon  the  merits,  and 
upon  the  ground  of  surprise  and  newly  discovered  evidence,  and  also  upon 
the  ground,  that  the  sentence  and  conviction  were  erroneous,  illegal,  exces- 
sive and  against  the  evidence  and  the  weight  of  evidence.  This  motion 
was  denied.  The  prisoner  then  obtained  a  writ  of  error  and  a  writ  of  certio- 
rari,  and  the  record  and  all  the  proceedings  upon  the  motion  for  a  new 
trial  were  returned  to  the  Supreme  Court,  where  the  judgment  of  the  Ses- 
sions was  affirmed.     The  prisoner  on  a  writ  of  error  comes  into  this  court. 

Held,  that  the  writ  of  certiorariy  only  brought  the  proceedings  upon  the  mo- 
tion for  a  new  trial  before  the  Supreme  Court  for  review, 'and  there  its 
office  ceased.  The  writ  of  error  for  review  in  this  court  does  not  bring 
those  proceedings  with  it ;  they  are  no  part  of  the  record. 

Hdd,  that  the  conviction  was  obtained  under  the  act  of  1854,  as  the  indictment 
alleges  that  the  instrument  used  was  "  sharp,  dangerous,"  that  the  assault 
was  made  with  intent  "  to  do  bodily  harm,"  and  that  it  was  "  without  jus- 
tifiable or  excusable  cause."  These  allegations  were  all  necessary  under 
the  act  of  1854  but  not  under  the  act  of  1866.  Whether  the  instrument 
used  in  the  commission  of  the  crime  was  sharp  or  not  was  matter  of  proof 
as  alleged,  upon  the  trial.  It  is  sufficient,  to  uphold  the  indictment,  that 
at  least  one  of  the  instruments  mentioned  in  the  statute  and  alleged  in  the 
indictment,  was  commonly  known  as  sharp.  The  jury  were  correctly 
charged  that  they  could  not  convict  the  prisoner  unless  they  found  the 
instrument  used  was  sharp  and  dangerous. 

The  court  refused  to  charge  that  "if  the  jury  can  satisfactorily  account  for 
the  wound  on  O'Brien's  head  in  any  other  manner  than  by  an  assault  by  the 
prisoner  with  such  a  weapon  as  is  named  in  the  indictment,  it  is  their  duty 
to  acquit  the  prisoner,"  but  did  charge  that  they  might  or  might  not  con- 
vict him  of  simple  assault  and  battery. 

Held,  that  in  this  there  was  no  error.  In  an  indictment  for  assault  and  battery 
it  is  not  necessary  to  specify  any  instrument  with  which  the  crime  was 
committed  ;  and  if  the  instrument  be  specified  it  is  mere  surplusage  which 
may  be  disregarded,  and  need  not  be  proved  upon  the  trial.  Hence,  the 
prisoner  could  have  been  convicted  of  a  simple  assault  and  battery,  even  if 


372  Cowen's  Criminal  Reports. 

the  jury  had  found  that  he  did  not  nse  either  of  the  instruments  specified 
in  that  indictment. 

On  the  trial  the  accused  was  sworn  in  his  own  behalf,  and  upon  cross-examina- 
tion the  counsel  for  the  people  was  permitted,  under  objection,  to  question 
him  as  to  other  altercations  in  which  he  had  been  engaged,  and  other 
assaults  which  he  had  committed. 

Hddf  that  this  permission  was  not  objectionable.  When  a  prisoner  offers  him- 
self as  a  witness,  in  his  own  behalf,  he  is  subject  to  the  same  rules  upon 
cross-examination  as  other  witnesses.  He  may  be  asked  questions  disclosing 
his  past  life  and  conduct,  and  thus  impairing  his  credibility.  The  extent 
to  which  such  an  examination  may  go  to  test  the  witness*  credibility  is 
largely  in  the  discretion  of  the  trial  court.  In  The  People  v.  Irving,  2 
N.  Y.  Grim.  Rep.,  171,  that  principle  was  recited  and  afi&rmed. 

jR,  A,  ParmenteTy  for  the  people. 
Melville  Smithy  for  the  accused. 

Earl,  J.  The  prisoner  was  indicted  under  the  act  (chap. 
74  of  the  Laws  of  1854)  for  an  assault  with  a  "certain  knife, 
pistol,  slang-shot,  billy  and  club,"  a  sharp,  dangerous 
weapon,  with  intent  to  do  bodily  harm.  That  act  provides, 
that  "any  person  who,  with  intent  to  do  bodily  harm,  and 
without  justifiable  or  excusable  cause,  shall  hereafter  com- 
mit any  assault  upon  the  person  of  another  with  any  knife, 
dirk,  dagger,  or  other  sharp,  dangerous  weapon,"  shall,  upon 
conviction,  be  punished  by  imprisonment  in  a  State  prison 
for  a  term  not  more  than  five  years,  or  by  imprisonment  in 
the  county  prison  for  a  term  not  exceeding  one  year.  The 
defendant  was  found  guilty  and  sentenced  to  the  State 
prison  for  a  term  of  five  years.  Some  days  after  the  sen- 
tence the  prisoner,  upon  the  indictment  and  upon  the  evi- 
dence and  proceedings  in  the  trial,  and  upon  aflSdavits, 
moved  the  court  for  a  new  trial  upon  the  merits,  and  upon 
the  ground  of  surprise  and  newly  discovered  evidence,  and 
also  upon  the  ground  that  the  sentence  and  conviction  were 
erroneous,  illegal,  excessive  and  against  the  evidence  and 
the  weight  of  evidence.  This  motion  was  made  under  chap- 
ter 339  of  the  Laws  of  1869,  the  fourth  section  of  which  pro- 
vides, that  the  "Courts  of  Sessions  of  the  several  counties 
in  this  State  shall  have  power  to  grant  new  trials  upon  the 
merits,  or  for  irregularity,  or  on  the  ground  of  newly  dis- 
covered evidence  in  all  cases  tried  before  them."  The  mo- 
tion was  denied.    The  prisoner  then  obtained  a  writ  of  error 
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and  a  writ  of  certiorari  from  the  Supreme  Court,  addressed 
to  the  Court  of  Sessions,  and  the  record  and  all  the  papers 
and  proceedings  upon  the  motion  for  a  new  trial  were  re- 
turned to  the  Supreme  Court,  and  there  the  judgment  of  the 
Sessions  was  affirmed.  The  prisoner  then  obtained  a  writ 
of  error  returnable  to  this  court. 

The  writ  of  certiorari^  if  it  performed  any  office  at  all, 
only  brought  the  proceedings  upon  the  motion  for  a  new 
trial  before  the  Supreme  Court  for  review ;  its  office  ended 
there.  The  writ  of  error  for  review  in  this  court  does  not 
bring  those  proceedings  before  us.  They  are  no  part  of  the 
record,  which  consists  of  the  indictment,  bill  of  exceptions 
and  judgment ;  they  are  subsequent  to  judgment,  and  the 
papers  in  them  are  on  the  files  of  the  court,  but  form  no 
part  of  the  record,  and  such  papers  are  not  brought  before 
us  upon  writ  of  error.  That  reaches  only  to  errors  in  the 
record.  (1  Bish.  on  Cr.  Pro.,  §  1196;  2  R.  S.,  741,  §  20 ; 
WiUis  V.  People,  32  N.  Y.,  715  ;  Oaffney  v.  People,  50  id., 
413.)  It  is  needless  for  us,  therefore,  only  to  consider  such 
allegations  of  error  as  are  founded  upon  the  record.  It  is 
contended  that  the  indictment  is  fatally  defective  for  du- 
plicity in  charging  in  one  count  two  distinct  offences ;  one 
under  the  law  of  1864,  and  another  under  the  act,  chapter 
716  of  the  Laws  of  1866.  Section  one  of  the  latter  act  pro- 
vides, that  "  every  person  who  shall  within  this  State  use, 
or  attempt  to  use,  or  with  intent  to  use  against  any  other 
person,  shall  knowingly  and  secretly  conceal  on  his  per- 
son, and  with  like  intent  shall  wilfully  and  furtively  pos- 
sess any  instrument  or  weapon  of  the  kind  commonly  known 
as  slung-shot,  billy,  sand-club  or  metal-knuckles,  and  any 
dirk  or  dagger  (not  contained  as  a  blade  of  a  pocket-knife), 
or  sword-cane  or  air-gun,  shall  be  deemed  guilty  of  felony, 
and  on  conviction  thereof  may  be  punished  by  imprisonment 
in  the  State  prison  or  penitentiary  or  county  jail,  for  a  term 
not  more  than  one  year."  It  will  be  seen  by  comparing  the 
two  acts  that  this  indictment  is  under  the  first  one.  It 
alleges  that  the  instrument  used  was  *' sharp,  dangerous;" 
that  the  assault  was  made  with  intent ''  to  do  bodily  harm," 
and  that  it  was '^without  justifiable  or  excusable  cause." 
These  allegations  were  all  necessary  under  the  first  act,  but 
not  under  the  last.     It  matters  not  that  some  of  the  instru- 
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ments  alleged  in  the  indictment  could  not  very  well  be 
sharp,  within  the  meaning  of  the  act;  but  they  were  all 
alleged  to  be  sharp,  and  whether  the  instrument  used  was 
sharp  or  not  was  matter  to  be  proved  as  alleged  upon  the 
trial.  It  is  sufficient  to  uphold  the  indictment  that  at  least 
one  of  the  instruments  alleged  to  have  been  used  is  one 
commonly  known  as  sharp,  and  one  of  those  mentioned  in 
the  statute.  The  case  was  fairly  submitted  to  the  jury  by 
the  trial  court.  They  were  charged  that  they  could  not  con- 
vict the  prisoner,  under  the  act  of  1864,  unless  they  found 
the  instrument  used  was  sharp  and  dangerous. 

The  pri3oner's  counsel  requested  the  court  to  charge  that 
"if  the  jury  can  satisfactorily  account  for  the  wound  on 
O'Brien's  head  in  any  other  manner  than  by  an  assault  by 
the  prisoner  with  such  a  weapon  as  is  named  in  the  indict- 
ment, it  is  their  duty  to  acquit  the  prisoner."  This  was  re- 
fused, and  the  court  charged  that,  in  that  event,  they  might 
or  not  convict  of  simple  assault  and  battery.  In  this  there 
was  no  error.  It  is  not  disputed  that  there  could,  under 
this  indictment,  have  been  a  conviction  for  a  simple  assault 
and  battery.  In  an  indictment  for  assault  and  battery  it  is 
not  necessary  to  specify  any  instrument  with  which  the 
crime  was  committed  (Archibald's  Crim.  PL  &  Pr.  [10th 
Lond.  ed.],  441);  and  if  the  instrument  be  specified  it  is 
mere  surplusage  which  may  be  disregarded,  and  need  not 
be  proved  upon  the  trial.  Hence,  the  prisoner  could  have 
been  convicted  of  a  simple  assault  and  battery,  even  if  the 
jury  had  found  that  he  did  not  use  either  of  the  instruments 
specified  in  the  indictment. 

Upon  the  trial  the  prisoner  was  a  witness  in  his  own  be- 
half, and  it  is  now  complained  that  the  counsel  for  the 
people  upon  cross-examination,  was  permitted  to  question 
him  as  to  other  altercations  in  which  he  had  been  engaged, 
and  other  assaults  which  he  had  committed.  This  com- 
plaint is  not  well-founded.  When  a  prisoner  offers  himself 
as  a  witness,  in  his  own  behalf,  he  is  subject  to  the  same 
rules  upon  cross  examination  as  any  other  witness.  He  may 
be  asked  questions  disclosing  his  past  life  and  conduct,  and 
thus  impairing  his  credibility.  Such  questions  may.  tend 
to  show  that  he  has  before  been  guilty  of  the  same  crime 
as  that  for  which  he  is  upon  trial ;  but  they  are  not  upon 
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that  account  incompetent.  When  he  offers  himself  as  a 
witness,  and  seeks  to  take  the  benefit  of  the  statute  which 
authorizes  him  to  testify  in  his  own  behalf,  he  takes  the  haz- 
ard of  such  questions.  He  must  determine  before  he  offers 
himself,  whether  his  examination  will  benefit  or  injure  him. 
The  extent  to  which  such  an  examination  may  go  to  test  the 
witness'  credibility  is  largely  in  the  discretion  of  the  trial 
court.  {Allen  v.  Bodine^  6  Barb.,  383;  Fralich  v.  People^ 
66  id.,  48 ;  Real  v.  People,  42  N.  Y.,  270.) 

There  is  no  exception  in  the  record  which  raises  the  ob- 
jection that  there  was  no  evidence  which  warranted  the  con- 
viction, and  we  cannot,  therefore,  entertain  it.  {People  v. 
DaUon,  15  Wend.,  581 ;  Oaffney  v.  People,  supra,)  As  the 
record  is  made  up,  there  is  certainly  very  little,  if  any,  evi- 
dence that  the  assault  was  made  with  a  sharp  instrument 
The  jury  found  that  it  was.  The  prisoner  made  a  motion 
for  a  new  trial,  which  was  denied.  It  appears  to  be  quite 
clear  that  the  assault  was  made  with  some  blunt  instrument ; 
but  it  is  the  misfortune  of  the  prisoner  that  no  objection  was 
made  or  exception  taken  which  will  enable  us  to  consider 
this  matter.  The  bill  of  exceptions  is  only  required  to  con- 
tain so  much  of  the  evidence  given  as  is  pertinent  to  the  ex- 
ceptions taken,  and  it  would  not  be  proper  for  a  court  of 
review  tipon  writ  of  error,  upon  the  assumption  that  all  the 
evidence  is  returned,  to  assume  the  power  to  pass  upon 
the  merits.  The  indictment,  conviction  and  sentence  should 
probably  have  been  under  the  act  of  1866,  but  the  defend- 
ant must  apply  for  relief  to  the  executive  department  of  the 
government.  There  is  no  error  upon  which  we  can  base 
any  relief,  and  the  conviction  must  be  affirmed. 

All  concur,  except  Allen  and  Miller,  JJ.,  dissenting 
upon  ground  of  error  in  admission  of  evidence. 

Judgment  affirmed. 


r 
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COURT  OF  APPEALS. 

New  York,  1878. 


Phelps  v.  The  People. 

The  accused  was  convicted  by  the  Court  of  Oyer  and  Terminer  held  in  Albany 
county,  of  the  crime  of  forgery  in  the  third  degree.  The  General  Term  of 
the  Third  Department  affirmed  the  judgment  entered  upon  such  verdict  of 
conviction. 

The  accused  was  a  clerk  of  the  Treasurer  of  the  State  of  New  York  and  his  da- 
ties  were  to  receive  moneys  and  securities  belonging  to  the  State,  which 
came  to  the  hands  of  the  Treasurer,  and  to  deposit  them  in  bank  ;  to  keep 
the  accounts  between  the  State  and  the  deposit  banks,  and  other  banka. 
The  charge  was  in  having  made  a  false  entry  in  a  book  of  aooounts  kept  in 
the  office  of  the  State  Treasurer,  whereby,  in  an  account  in  such  book  be- 
tween ^he  Treasurer  and  the  Mechanics  and  Farmers'  Bank  of  Albany,  the 
latter  was  debited  with  a  deposit  or  transfer  of  the  sum  of  $200,000.  The 
false  entry  in  question  was  made  on  the  31st  of  August,  1873. 

The  accused  was  indicted  under  section  thirty-four  of  2  Revised  Statutes,  673, 
which  provides,  that  "  every  person  who,  toith  intent  to  defraud,  shall  make 
any  false  entry,  or  shall  falsely  alter  any  entry  made,  in  any  book  of  ac- 
counts kept  in  the  office  of  the  Comptroller  of  this  State,  or  in  the  office  of 
the  Treasurer,  or  of  the  Surveyor-General,  or  of  any  county  treasarer,  by 
which  any  demand  or  obligation,  claim,  right  or  interest,  either  against  or 
in  favor  of  the  people  of  this  State,  or  any  county  or  town,  or  any  indi- 
vidual, shall  be,  or  shall  purport  to  be,  discharged,  diminished,  increased, 
created,  or  in  any  manner  affected,  shall,  upon  conviction,  be  adjudged 
guilty  of  forgery  in  the  third  degree." 

The  indictment,  in  some  of  the  counts,  charged  the  alleged  false  entiy  to  have 
been  made,  with  the  intent  to  defraud  the  Mechanics  and  Farmeis'  Bank  of 
Albany,  and  in  others,  with  intent  to  defraud  the  people  of  the  State  of 
New  York. 

It  is  claimed  by  the  counsel  for  the  accused,  that  the  entry  was  made  for  the 
sole  purpose  of  concealing  his  previous  defalcations,  and  if  made  for  that 
purpose  he  could  not  be  convicted  of  the  crime  of  forgery  ;  and  that  the 
false  entry  could  not  operate  to  defraud  either  the  State  or  the  bank,  and 
could  have  no  legal  tendency  to  affect  any  fund,  or  affect  the  property, 
rights,  or  interests  of  any  one,  as  the  accused  never  realized,  nor  could  he 
realize,  any  sum  whatever  by  making  the  entry,  nor  could  the  Stat«  or  the 
bank  be  losers  thereby  to  any  amount. 

Held,  that  this  construction  of  the  statute  cannot  be  maintained.  The  statute 
requires  that  the  false  entry  be  made  with  intent  to  defraud,  but  it  is  not 
necessary  that  the  intent  be  to  obtain  money,  or  cause  the  loss  of  money 
directly  by  means  of  the  false  entry.  The  words  "  with  intent  to  defraud  " 
are  used  as  synonymous  with  the  words  "  with  fraudulent  intent,"  or  "  for 
a  fraudulent  purpose,"  to  distinguish  the  case  from  one  of  an  erroneous  en- 
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try,  made  tkrougli  mistake  or  ander  a  misapprehension  of  a  right,  or  such 
fictitious  entries  as  are  sometimes  made  for  book-keeping  purposes,  or  other- 
wise innocently.  Where  the  false  entry  was  part  of  a  criminal  scheme  to 
conceal  and  temporarily  cover  up  the  defalcation  of  the  accused,  there  was 
a  fraudulent  intent  sufficient  to  satisfy  the  statute.  The  entry  was  made 
on  the  dlst  of  August,  1873,  covering  up  previous  offences  and  enabling  the 
accused  to  continue  in  his  position  until  the  next  October.  The  jury  had  a 
right  to  infer  from  the  evidence,  that  the  entry  was  made  with  intent  to  en- 
able the  accused  to  retain  the  fruits  of  his  depredations,  or  to  continue  them, 
and  that  he  had  continued  them,  during  this  interval.  The  law  would 
attach  to  the  concealment^  the  intent  to  accomplish  the  result  to  which  it 
naturally  tended. 

Objection  was  made,  that  the  false  entry  was  not  set  out  in  words  and  figures. 

MM,  that  the  counts  are  good,  being  set  out  in  the  words  of  the  statute,  but 
as  some  of  the  counts  did  set  out  a  copy  of  the  entry,  and  as  the  verdict  was 
a  general  one,  and  there  being  evidence  in  support  of  these  last  counts,  it  is 
sufficient  to  sustain  the  conviction. 

It  was  objected  to  on  the  part  of  the  accused,  that  there  was  a  variance  between 
the  account  set  forth  in  the  indictment  and  as  proved  upon  the  trial  in  regard 
to  the  entry  of  $125,000. 

Meld,  that  such  entry  was  nearly  six  months  previous  to  the  date  of  the  false 
entry,  and  as  it  was  wholly  immaterial,  it  could  not  have  misled  or  preju- 
diced the  prisoner. 

William  J.  JSadlepy  for  the  accused. 
Nathaniel  O.  Moak^  for  the  people. 

Rapallo,  J.  The  plaintiff  in  error  was  convicted  of  for- 
gery in  the  third  degree,  for  having  made  a  false  entry  in  a 
book  of  accounts  kept  in  the  office  of  the  State  Treasurer, 
whereby,  in  an  account  in  such  book  between  the  Treasurer 
and  the  Mechanics  and  Farmers'  Bank  of  Albany,  the 
latter  was  debited  with  a  deposit  or  transfer  of  the  sum  of 
$200,000. 

The  plaintiff  in  error  was  a  clerk  in  the  office  of  the  Treas- 
urer, having  the  title  of  cashier.  His  duties  were  to  receive 
moneys  and  securities  belonging  to  the  State  which  came  to 
the  hands  of  the  Treasurer,  and  to  deposit  them  in  bank ; 
to  keep  the  accounts  between  the  State  and  the  deposit 
banks,  and  other  accounts.  The  false  entry  in  question  was 
made  on  the  31st  of  August,  1873.  In  the  beginning  of  Oc- 
tober, 1873,  he  left  the  office  and  fled  to  the  State  of  New 
Jersey,  and  it  was  then  discovered  that  he  had  misappro- 
priated a  large  amount  of  the  funds  of  the  State.  On  the 
4th  of  October,  1873,  he  wrote  to  the  Treasurer,  admitting 
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his  defalcation,  and  attributing  it  to  serious  losses  in  heavy 
speculations  nearly  six  months  previous,  and  stating  that  he 
had  carried  the  burden  so  long,  from  the  simple  fact  that  his 
figures,  as  to  the  amount  on  deposit,  had  never  been  ques- 
tioned; but  that  complaints  made  by  the  banks  the  week 
previous,  and  the  consequent  investigations,  necessitated  his 
avowing  that  he  could  not  make  his  account  good. 

He  was  indicted  under  section  thirty-four  of  2  Revised 
Statutes,  673,  which  provides,  that  "every  person  who, 
witJt  intent  to  defraud^  shall  make  any  false  entry,  or  shall 
falsely  alter  any  entry  made,  in  any  book  of  accounts  kept 
in  the  office  of  the  Comptroller  of  this  State,  or  in  the  office 
of  the  Treasurer,  or  of  the  Surveyor-General,  or  of  any 
county  treasurer,  by  which  any  demand  or  obligation,  claim, 
right  or  interest,  either  against  or  in  favor  of  the  people  of 
this  State,  or  any  county  or  town,  or  any  individual,  shall 
be,  or  shall  purport  to  be,  discharged,  diminished,  increased, 
created,  or  in  any  manner  aflfected,  shall,  upon  conviction, 
be  adjudged  guilty  of  forgery  in  the  third  degree." 

The  indictment  contains  numerous  counts,  in  some  of 
which  the  false  entry  is  alleged  to  have  been  made  with  in- 
tent to  defraud  the  Mechanics  and  Farmers'  Bank  of  Albany, 
and  in  others,  with  intent  to  defraud  the  people  of  the  State 
of  New  York. 

The  counsel  for  the  plaintiff  in  error  takes  the  point  that 
the  entry  was  made  for  the  sole  purpose  of  concealing  for  a 
time  his  previous  defalcations,  and  that  if  made  for  that 
purpose  he  could  not  be  convicted  of  the  crime  of  forgery. 
He  claims  that  the  false  entry  could  not  operate  to  defraud 
either  the  State  or  the  bank,  because  it  could  have  no  legal 
tendency  to  effect  any  fraud,  or  affect  the  property,  rights, 
or  interests  of  any  one.  That  he  never  realized,  or  could 
realize,  any  sum  whatever  by  making  the  entry,  nor  could 
the  State  or  the  bank  be  losers  thereby  to  any  amount. 
This  was  the  theory  of  the  defence,  and  the  point  is  raised 
by  numerous  exceptions  to  rulings  at  the  trial,  to  the  charge, 
and  to  refusals  to  charge,  which  it  is  not  necessary  to  refer 
to  in  detail,  for  in  substance  they  mise  the  same  point  stated 
in  different  forms. 

We  do  not  think  that  the  construction  of  the  statute  upon 
which  this  point  is  founded  can  be  maintained.     The  stat- 
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ute,  it  is  true,  requires  that  the  false  entry  be  made  with 
intent  to  defraud,  but  it  is  not  necessary  that  the  intent  be 
to  obtain  money  or  cause  the  loss  of  money,  directly  by 
means  of  the  false  entry.  The  words  "with  intent  to  de- 
fraud" are  used  as  synonymous  with  the  words,  "with 
fraudulent  intent,"  or  "for  a  fraudulent  purpose,"  to  distin- 
guish the  case  from  one  of  an  erroneous  entry,  made  through 
mistake  or  under  a  misapprehension  of  a  right,  or  such  fic- 
titious entries  as  are  sometimes  made  for  book-keeping  pur- 
poses, or  otherwise  innocently.  When,  as  in  this  case,  as 
admitted  by  the  plaintiff  in  error,  the  false  entry  was  part  of 
a  criminal  scheme  to  purloin  the  funds  of  the  State,  and  to 
conceal  and  temporarily  cover  up  the  defalcation  and  thus,  to 
use  the  words  of  the  plaintiff  in  error,  to  enable  him  to  "  carry 
the  burden  "  for  a  long  time  by  means  of  the  reliance  placed 
upon  his  false  figures  as  to  the  amount  on  deposit,  and  thus 
continue  in  a  position  where  the  scheme  of  purloining  money 
would  continue,  there  was  a  fraudulent  intent  sufficient  to 
satisfy  the  statute.  The  entry  in  question  was  made  on  the 
31st  of  August,  1873,  and  so  covered  up  the  previous  offences 
that  the  plaintiff  in  error  was  enabled  to  continue  in  his  po- 
sition until  October  second  or  third,  when  he  fled  from  fear 
of  the  discovery  which  would  result  from  an  expected  inves- 
tigation. The  jury  had  a  right  to  infer  from  the  evidence 
and  the  letter  of  October  fourth  that  the  entry  was  made 
with  intent  to  enable  the  plaintiff  in  error  to  retain  the  fruits 
of  his  depredations,  or  to  continue  them,  and  that  he  had 
continued  them  during  this  interval.  But  even  if  the  only 
purpose  the  defendant  had  immediately  in  view  in  making 
the  false  entry,  was  to  cover  up  his  previous  defalcations, 
the  natural  effect  of  such  concealment  was  to  delay  detection 
and  pursuit,  and  thus  obstruct  the  State  in  obtaining  redress 
and  restitution.  This  was  in  itself  an  injury.  {Cont.  Bank 
V.  Bk,  of  Coinmonwealih,  50  N.  Y.,  575.)  And  the  law 
would  attach  to  the  concealment,  the  intent  to  accomplish 
the  result  to  which  it  naturally  tended. 

The  fraudulent  intent  is  so  apparent  from  the  evidence, 
that  it  is  not  necessary  to  follow  the  learned  counsel  for  the 
people  in  his  argument,  as  to  the  effect  which  the  entry, 
unexplained,  would  have  as  evidence,  which  might  affect 
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the  rights  of  the  State  or  of  the  bank,  in  the  contingencies 
which  he  has  suggested. 

Objection  was  taken  on  the  trial  to  the  form  of  the  first 
forty-eight  counts  of  the  indictment,  on  the  ground  that  the 
false  entry  was  not  set  out  in  words  and  figures  in  those 
counts,  and  numerous  authorities  are  cited  holding  that  a 
copy  of  the  instrument  alleged  to  be  forged  must  be  set  out 
in  the  indictment.  This  point  was  raised  by  objection  to 
receiving  the  entry  in  evidence  under  those  counts,  by  mo- 
tion to  direct  the  jury  to  acquit  the  defendant  under  them, 
by  a  request  to  charge  that  the  defendant  could  not  be  con- 
victed under  either  of  them,  and  by  motion  in  arrest  of 
judgment. 

The  allegation  in  the  first  count,  descriptive  of  the  forged 
entry,  is,  that  it  was  "a  false  entry  in  a  book  of  accounts 
commonly  called  a  ledger,  kept  in  the  oflSce  of  the  Treas- 
urer of  the  State  of  New  York,  by  which  a  demand  in 
favor  of  the  People  of  the  State  of  New  York  against  The 
Mechanics  and  Farmers'  Bank  of  Albany  was  created  for 
the  sum  of  $200,000."  In  the  succeeding  forty-seven  counts 
the  language  is  varied  so  as  to  include  the  several  terms  used 
in  the  statute,  viz.,  demand,  obligation,  claim,  right,  inter- 
est, increased,  affected,  etc.,  etc.,  and  to  vary  the  allegation 
as  to  the  party  intended  to  be  defrauded,  etc.  The  other 
counts  set  forth  a  copy  of  the  false  entry. 

The  counsel  for  the  people  claims  that  the  counts  ob- 
jected to  are  good,  being  in  the  words  of  the  statute  upon 
which  the  indictment  is  founded ;  but  whether  this  position 
be  sound  or  not,  he  contends  that  the  conviction  being  gen- 
eral on  all  the  counts,  and  they  being  all  based  upon  the 
same  offence,  merely  varying  the  description  so  as  to  meet 
the  proofs,  if  there  is  any  one  good  count  in  the  indictment, 
it  is  suflBcient  to  sustain  the  conviction. 

This  proposition  is  fully  sustained  by  the  authorities 
cited  by  the  counsel  for  the  people,  and  we  regard  it  as  set- 
tled law.  There  being  evidence  in  support  of  the  good 
counts,  and  the  jury  having  convicted  upon  them,  as  well 
as  upon  those  claimed  to  be  defective,  it  is  clear  that  it  was 
quite  immaterial  that  the  court  held  the  last-mentioned 
counts  to  be  good,  and  admitted  evidence  to  sustain  them, 
and  refused  to  direct  an  acquittal  under  them,  as  those  ru- 


Phelps  v.  The  People.  381 

lings  could  not  have  varied  the  result  or  prejudiced  the  de- 
fendant, and  therefore,  even  if  erroneous,  are  not  ground 
of  reversal.  (People  v.  OonzaZez^  35  N.  Y.,  100 ;  Real  v. 
The  People,  42  id.,  270.)  The  case  of  Wood  v.  T7ie  People 
(59  N.  Y.,  117)  does  not  conflict  witb  this  rule  ;  that  was  a 
prosecution  for  perjury.  Several  distinct  assignments  of 
perjury  were  contained  in  the  indictment  in  a  single  count. 
Some  of  them  were  not  sustained  by  proof,  and  others  were 
defective  in  form,  in  not  showing  that  the  testimony  al- 
leged to  be  false  was  material  to  the  issue,  and  the  attention 
of  the  court  was  expressly  called  to  these  particular  assign- 
ments, with  a  request  as  to  each  that  it  be  withdrawn  from 
the  consideration  of  the  jury.  The  refusal  of  these  requests 
was  held  error,  inasmuch  as  the  several  assignments  charged 
distinct  offences,  and  the  jury  might  have  based  their  ver- 
dict of  guilty  on  the  count,  upon  those  assignments  which 
were  insuflEiciently  alleged  or  unsustained  by  proof  of  the 
materiality  of  the  matter  falsely  sworn  to.  That  case  is 
clearly  distinguishable  from  the  present,  where  but  a  single 
offence  was  attempted  to  be  proved,  and  a  single  sentence 
could  be  or  was  imposed,  and  the  several  counts  were  simply 
different  versions  of  the  same  transaction.  If,  in  either  of 
the  counts,  the  offence  proved  and  found  by  the  jury  was 
suflSciently  set  forth,  the  defendant  cannot  have  been  preju- 
diced by  the  rulings  as  to  the  others. 

Exceptions  were  taken  to  receiving  in  evidence  the  false 
entry,  which  was  set  out  in  the  remaining  forty-eight  counts, 
and  to  the  rulings  of  the  court  in  refusing  to  direct  an  ac- 
quittal on  those  counts,  or  to  charge  that  the  defendant 
could  not  be  convicted  under  them.  The  first  objection 
urged  to  those  counts  was  that  they  alleged  that  the  false 
entry  was  made  in  a  book  containing  an  account  between 
the  people  and  the  ^^  Mechanics  and  Farmers'  "  Bank,  and 
in  said  account  a  copy  of  the  false  entry  is  there  set  forth, 
and  the  count  proceeds  to  allege  *'that  the  aforesaid  ^o^- 
count  between  the  People  of  the  State  of  New  York  and  the 
said  'Farmers  and  Mechanics'  Bank'  of  Albany,  after  such 
false  entry  was  to  the  tenor  following,"  etc. 

We  think  this  discrepancy  in  the  name  of  the  bank  ap- 
peared upon  the  face  of  the  count  to  be  a  mere  clerical  er- 
ror, which  could  not  possibly  have  misled  or  prejudiced  the 
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defendant.  The  account  was  accurately  stated  to  have  been 
between  the  ^^eople  and  the  Mechanics  and  Farmers'  Bank. 
That  bank  is  named  throughout  the  indictment  as  the  party 
in  whose  account  the  false  entry  was  made,  and  the  con- 
cluding paragraph  referring  to  the  account  as  "  the  afore- 
said account "  between  the  People  and  the  said  Farmers  and 
Mechanics'  Bank  clearly  shows  that  the  inaccuracy  in  re- 
peating the  name  was  an  accidental  slip,  the  means  of  cor- 
recting which  appear  upon  the  face  of  the  indictment  itself. 

It  was  further  objected  that  there  was  a  variance  between 
the  account  as  set  forth  in  the  indictment,  and  as  proved 
upon  the  trial,  in  this,  that  in  an  entry  in  such  account  of 
$125,000,  the  date  of  the  entry  is  set  out  in  the  indictment 
as  November  twenty-eighth ;  whereas  it  is  claimed  that  in 
the  account  proved  upon  the  trial  the  date  is  November 
eighteenth.  The  entry  is  in  the  handwriting  of  the  defend- 
ant, and  on  inspection  the  figures  bear  quite  as  much  resem- 
blance to  twenty-eight  as  to  eighteen.  The  court  on  the 
trial  held,  on  inspection,  that  they  were  twenty-eighth. 
But  this  is  clearly  a  frivolous  objection,  for  the  part  of  the 
account  in  which  these  figures  are  contained  has  no  connec- 
tion with  the  false  entry,  or  the  portion  of  the  account  in 
which  that  entry  is  contained.  It  relates  to  a  period  nearly 
six  months  previous  to  the  date  of  the  false  entry,  and  the 
balance  of  the  account  had  been  struck  twice  in  the  mean- 
time. That  part  of  the  account  in  which  the  alleged  vari- 
ance is  contained  was  wholly  immaterial  and  need  not  have 
been  set  out  in  the  indictment. 

The  character  of  the  false  entry,  and  its  effect  upon  the 
account,  were  fully  shown  by  that  part  of  the  account  which 
followed  the  last  balance  struck.  The  alleged  variance,  if 
it  existed,  could  not  have  misled  or  prejudiced  the  prisoner, 
and  it  was  not  established  as  matter  of  fact. 

Numerous  exceptions  were  taken  to  the  charge  and  to 
refusals  to  charge,  but  they  all  depend  substantially  upon 
the  points  already  discussed.  We  find  none  which  would 
justify  us  in  reversing  the  judgment.  The  errors  assigned 
by  the  plaintiff  in  error  relate  almost  entirely  to  mere  mat- 
ters of  form,  to  which  the  provisions  of  2  Revised  Statutes, 
728,  §  52,  are,  in  our  judgment,  applicable.  That  section 
provides  that  no  indictment  shall  be  deemed  invalid,  nor 
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shall  the  trial,  judgment  or  other  proceedings  thereon  be 
affected  by  certain  enumerated  defects,  nor  *'by  reason  of 
any  other  defect  or  imperfection  in  matters  of  form  which 
shall  not  tend  to  the  prejudice  of  the  defendant." 
The  judgment  should  be  aflEirmed. 

All  concur. 

Judgment  affirmed. 


COURT  OP  APPEALS. 

New  Yobk,  1878. 


Phelps  v.  The  People. 

The  defendant  whs  indicted  for  the  crime  of  grand  larceny  and  conTicted  in  the 
Court  of  Oyer  and  Terminer  held  in  the  county  of  Albany. 

There  were  two  indictments  tried  by  the  same  court,  and  two  convictions  had. 
One  was  for  stealing  a  draft  for  $7,500,  the  other  for  stealing  a  draft  for 
$400.  The  General  Term  of  the  Supreme  Court,  in  the  third  judicial  de- 
partment afSrmed  both  judgments,  and  error  is  brought  to  review  them. 
The  prisoner  was  sentenced  to  the  Albany  Penitentiary. 

It  is  claimed  that  the  draft,  the  subject  of  the  larceny,  was  not  properly  de- 
scribed in  the  indictment,  inasmuch  as  there  was  no  averment  in  the  indict- 
ment, that  there  was  any  money  due  upon  or  secured  by  the  draft,  or 
remaining  unsatisfied  upon  it,  or  that  might  in  any  contingency  be  collected 
thereon. 

Heid,  that  to  steal  such  an  instrument  was  not  larceny  at  common  law,  but  it 
is  made  so  by  statute.  The  definition  or  description  of  the  offence  is  con- 
tained in  the  statute,  and  if  the  indictment  avers  the  offence,  as  the  statute 
defines  it,  the  averment  is  sufficient.  The  rule  is,  that,  while  in  framing 
an  indictment  on  a  statute,  all  the  circumstances  which  constitute  the  defi- 
nition of  the  offence  in  the  statute  itself,  so  as  to  bring  the  accused  pre- 
cisely within  it,  must  be  stated  ;  yet  no  other  description  of  the  thing  is 
necessary  to  be  stated,  than  that  contained  in  the  statute  itself,  unless  the 
value  becomes  necessary  to  fix  the  grade  of  the  offence.  It  must  be  laid  in 
the  words  of  the  act  creating  the  offence,  or  at  least  in  words  plainly  equiv- 
alent. The  indictment  in  this  case  avers,  1st.  Tlie  kind  of  property. 
2d.  The  other  of  whom  it  is  the  property ;  and,  3d.  The  value  of  the  prop- 
erty, as  over  twenty-five  dollars.  And  thus  is  made  a  complete  averment 
of  all  the  constituents  of  the  statutory  crime  of  which  the  prisoner  was 
found  guilty. 

It  is  farther  claimed,  that  to  constitute  a  good  indictment  for  larceny,  it  is  nee- 
that  the  name  of  the  true  owner  of  the  thing  stolen,  if  known,  should 
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be  stated,  and  that  those  named  in  the  indictment,  to  wit,  the  State  of  New  i 

York,  Thomas  Raines,  Nelson  E.  Hopkins,  Rcdnes  as  State  Treasurer,  nor 
Hopkins  as  Comptroller,  had  any  general  or  special  property  in  the  draft,  I 

and  that  it  was  manifestly  improper  to  aver  it  to  be  the  property  of  a  per-  ' 

son  or  persons  unknown. 

Hdd,  that  it  was  of  no  avail  in  this  case  to  allege  that  the  draft  was  the  prop- 
erty of  a  person  or  persons  to  the  jurors  unknown.  The  grand  jury  had  all 
the  information  of  ownership  which  was  needed  to  determine  in  whom  was 
the  ownership. 

It  is  not  necessary  that  the  indictment  should  name  that  person  as  owner,  and 
him  only,  who  was  the  general  ownership  of  the  property,  a  title  absolute, 
which  he  can  maintain  against  the  whole  world.  It  is  enough,  if  any  one 
be  named  who  has  a  special  property  in  the  thing  stolen.  A  special  prop- 
erty is  a  qualified  or  limited  right,  such  as  a  bailee  of  it  has,  and  the  special 
interest  acquired  by  the  public  agents  of  the  State  was  the  interest  of  the 
State,  and  hence  the  State  obtains  and  retains  the  special  interest  in  the 
property  which  will  sustain  an  averment  of  ownership. 

The  next  question  to  be  decided  is,  whether  there  was  an  actual  or  constmctive 
possession  of  the  draft  in  the  alleged  owner,  the  State  of  New  York,  at  the 
time  of  the  taking. 

JIMy  that  when  property  is  received  by  the  servant  or  custodian  from  another, 
who  occupies  the  relation  of  agent  for  the  owner,  or  who  stands  in  the  po- 
sition of  the  owner  in  respect  to  the  possession  ;  then,  though  the  owner 
never  had  the  actual  possession,  yet  the  possession  of  such  other  person  is 
his  possession.  In  this  case  the  draft  came  into  the  State  hall,  and  went 
first  to  the  actual  possession  of  Mr.  GalUen,  the  second  Deputy  Comptrol- 
ler. Thus  it  came  into  the  actual  possession  of  a  sub-servant  of  the  State, 
whose  actual  possession  was  the  possession  of  the  State,  who  thereby  be- 
came the  special  owner  of  it.  It  was  sent  to  the  accused  by  a  special  mes- 
senger, a  sub-servant  of  the  State  who  had  actual  possession  of  the  draft, 
thus  the  actual  possession  of  the  messenger  was  the  possession  of  the 
State,  and  the  delivery  of  the  draft  into  the  custody  of  the  accused  for  a 
special  purpose,  was  a  delivery  by  the  State  to  him  for  that  purpose. 
Thus,  he  had  only  the  custody  or  charge  of  the  draft,  and  if  the  taking  of 
it  by  him  from  the  messenger  was  not  a  trespass,  the  carrying  it  away, 
having  only  the  bare  custody  of  it,  was,  and  if  that  carrying  of  it  away  was 
with  felonious  intent,  as  the  jury  have  found  that  it  was,  it  was  larceny,  for, 
when  the  owner  has  parted  with  the  custody  only  of  the  property,  and  not 
with  the  possession,  and  the  servant  converts  the  chattel  to  his  own  use, 
it  is  larceny,  though  he  had  no  felonious  intent  when  he  received  it  into 
his  custody. 

add,  that  the  draft  was  a  legal,  operative  instrument  when  it  reached  the 
hands  of  the  accused  ;  it  had  been  by  the- original  payee  indorsed  to  Mr. 
Hopkins,  as  Comptroller. 

ndd,  that  the  testimony  of  the  conversation  with  the  accused  at  Jersey  City, 
was  properly  received.  Though  it  did  not  particularize  this  draft,  it  did 
show  circumstances  which  might,  by  inference,  include  or  refer  to  this. 

Hddy  that  the  challenge  to  the  juror  I^mb  was  properly  overruled.  Though 
some  of  his  answers,  taken  separately  would  perhaps  have  established  a 
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disqualification,  yet  the  effect  of  all  that  he  said  was  to  show  him  a  proper 
juror,  under  the  late  statutes. 

Held,  that  the  accused  was  legally  indicted  and  convicted,  and  is  justly  under- 
going the  punishment  for  his  unlawful  act. 

William  J.  Hadley^  for  the  accused. 
Nathaniel  C,  Mqak^  for  the  people. 

FoLGER,  J.  The  prisoner  was  indicted  for  grand  larceny 
and  was  convicted  thereof  and  sentenced  to  the  Albany  Pen- 
itentiary. The  article  which  it  was  alleged  that  he  stole 
was  an  instrament  in  writing  known  as  a  draft,  on  a  bank 
in  New  York  city,  from  a  savings  bank  in  Lockport,  N.  Y. 
It  was  for  $7,600,  made  payable  to  the  order  of  S.  Curtis 
Lewis  as  county  treasurer  of  Niagara  county,  indorsed  by 
him,  payable  to  Nelson  K.  Hopkins,  Comptroller,  or  order. 
It  was  further  indorsed  by  Henry  Gallien,  as  Second  Dep- 
uty Comptroller,  payable  to  the  order  of  the  State  Treas- 
urer. It  was  sent  by  that  county  treasurer,  by  mail,  from 
Lockport,  to  the  Comptroller  of  the  State  of  New  York,  to 
be  credited  to  the  account  of  Niagara  county,  on  State  tax 
due  from  that  county  to  the  State.  It  came  to  the  hands  of 
Gallien,  who  claimed  to  act  in  the  receipt  of  it  as  a  Second 
Deputy  to  the  Comptroller.  It  went  from  his  hands,  either 
directly  or  by  the  hand  of  a  messenger,  to  the  hands  of  the 
prisoner.  He  converted  it  to  his  own  use.  He  was  at  the 
time  a  servant  of  the  State,  in  the  oflSce  of  the  State  Treas- 
urer. He  was  called  '^ cashier".  His  employment  was  to 
receive  such  drafts  and  moneys  as  came  to  that  office,  and  to 
make  deposits  of  them  daily  in  bank,  at  such  time  in  bank 
hours,  after  the  middle  of  the  day,  as  suited  him.  He 
made  no  such  deposit  of  this^  draft. 

From  the  judgment  of  thd  General  Term,  aflSrming  the 
conviction,  a  writ  of  error  has  been  brought  to  this  court. 

Ul)on  the  fects  above  stated,  and  upon  others  which  will 
appear  in  this  opinion,  an  able  argument  has  been  made  in 
his  behalf,  which  presents  some  grave  and  close  points. 

The  first  point  to  be  noticed  is  that  which  claims  that  the 
draft,  which  was  alleged  to  have  been  the  subject  of  the  lar- 
ceny, was  not  properly  described  in  the  indictment.    The 
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faalt  indicated  is  that  there  is  no  averment  that  there  waa 
any  money  due  upon  or  secured  by  the  draft,  or  remaining 
unsatisfied  upon  it,  or  that  might  in  anj'-  contingency  be  col- 
lected thereon  ;  which  is  the  substance  of  one  of  the  sections 
of  the  Revised  Statutes  cited  below. 

To  steal  such  an  instrument  was  not  larceny  at  common 
law.  It  is  made  so  by  statute.  The  definition  or  descrip- 
tion of  the  offence  is  contained  in  the  statute.  If  the  indict- 
ment avers  the  offence,  as  the  statute  defines  it,  the  averment 
is  sufficient.  For  the  rule  is,  that,  while  in  framing  aa 
indictment  on  a  statute,  all  the  circumstances  which  consti- 
tute the  definition  of  the  offence  in  the  statute  itself,  so  as  to 
bring  the  accused  precisely  within  it,  must  be  stated,  yet 
no  other  description  of  the  thing  in  which  the  offence  was 
committed  is  necessary  to  be  stated,  than  that  contained  in 
the  statute  itself,  unless  the  value  becomes  necessary  to  fix 
the  grade  of  the  offence.  (2  Leach,  1108.)  And  the  mode 
of  stating  the  value,  is  to  aver  that  the  thing  which  is  the 
subject  of  the  offence  is  of  or  more  than  the  value  prescribed 
by  the  statute  as  the  sum  which  must  be  reached  in  value. 
It  must  be  laid  in  the  words  of  the  act  creating  the  offence, 
or  at  least  in  words  plainly  equivalent.  {Per  Yeates,  J.,  3 
Binney,  537,  Spangles  v.  Comm,;  see,  also,  1  Chit.  Cr.  L., 
281  ;  2  Foster,  284 ;  2  Leach,  1103. ) 

The  language  of  the  statute  is :  "  Every  person  who  shall 
be  convicted  of  the  felonious  taking  and  carrying  away  the 
personal  property  of  another,  of  the  value  of  more  than 
twenty-five  dollars,  shall  be  adjudged  guilty  of  a  grand  lar- 
ceny," etc.     (2  R.  S.,  679,  §  63.) 

There  is  the  offence  —  the  intent,  feloniously;  the  act, 
taking  and  carrying  away ;  the  subject  of  the  act,  personal 
property  of  another  of  a  certain  value  —  these  three  ingredi- 
ents make  the  crime.  The  intent  and  the  act  may  be  averred 
in  the  very  words  of  the  statute ;  did  feloniously  staal,  take, 
and  carry  away.  The  subject  of  the  act  must  be  more  spe- 
cifically averred,  because  the  words  of  the  definition  are 
generic,  and  the  subject  of  the  larceny  is  of  a  species.  This 
is  to  be  done  to  meet  a  requirement  of  the  common  law,  and 
not  of  the  statute ;  that  the  particular  property  taken  shall 
be  set  forth  by  the  name  or  description  of  its  kind,  for  the 
full  information  of  the  accused  ;  Jiex  v.  Chalkley  (Russ.  & 
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Ry.,  258) ;  and  to  show  that  the  chattel  averred  is  the  same 
as  that  proven. 

Another  section  of  the  statute  has  enumerated  the  differ- 
ent species  of  that  generic  term  : 

"The  term  personal  property,  as  used  in  this  chapter, 
shall  be  construed  to  mean  goods,  chattels,  effects,  evidences 
of  right  in  action,  and  all  written  instruments  by  which  any 
pecuniary  obligation^  or  any  right  or  title  to  property,  real 
or  personal,  shall  be  created^  acknowledged,  transferred^ 
increased,  defeated,  discharged  or  diminished."  (2  R.  S., 
p.  702,  §  33.) 

Now  the  indictment  avers  that  the  prisoner,  "  with  force 
and  arms,  one  draft,"  made  and  drawn  by  the  savings  bank 
on  the  bank  in  New  York  city,  "feloniously  did  steal,  take 
and  carry  away."  It  thus  avers  the  intent  and  the  act.  It 
also  describes  the  draft.  It  gives  a  full  and  precise  copy  of 
the  words  of  it,  and  the  words  of  the  indorsements  which 
were  upon  it,  before  and  when  it  came  to  the  hands  of  the 
prisoner,  so  that  there  can  be  no  mistake  that  it  is  properly 
averred  as  a  written  instrument,  by  which  a  pecuniary  obli- 
gation is  created,  acknowledged  and  transferred.  Thus  the 
averment  shows  that  it  is  the  personal  property  of  the  sixty- 
third  section,  by  showing  that  it  is  one  of  the  species  of  that 
term  enumerated  in  the  thirty-third  section.  It  then  avers 
that  it  was  the  personal  property  of  another  than  the  pris- 
oner, naming  in  the  count  we  now  have  under  our  eye,  the 
State  of  New  York  as  that  other.  It  also  avers  that  the 
draft  was  of  the  value  of  $7,500.  Thus  is  made  a  complete 
averment  of  the  subject  of  the  larceny. 
1st  The  kind  of  property, 
2d.  The  other  of  whom  it  is  the  property  ;  and 
3d.  The  value  of  the  property,  as  over  twenty-five 
dollars. 
And  thus  is  made  a  complete  averment  of  all  the  constitu- 
ents of  the  statutory  crime  of  which  the  prisoner  was  found 
guilty. 

There  is  another  section  of  the  statute  which  is  applicable 
to  the  case : 

"If  the  property  stolen  consists  of  any  *  *  *  draft, 
*  *  *  the  money  due  thereon,  or  secured  thereby  and 
remaining  unsatisfied,  or  which  in  any  contingency  might 
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be  collected  thereon,     *    •    *    shall  be  deemed  the  value 
of  the  article  ao  stolen."     {2  B.  S.,  g  66,  supra.) 

This  section  does  not  make  any  part  of  the  description  of 
the  offence.     It  pi-escribea  a  rnle  of  evidence,  and  farmahes 
a  mode  of  proving  the  value  of  the  draft  stolen.     It  is  evi- 
dent that  though  all  the  other  elementa  of  the  offence  (the 
intent,  the  act,  the  kind  of  property,  the  owner,)  may  be 
Biisceptible  of  easy  proof,  there  wonld  be  difficulty  in  prov- 
ing that  a  piece  of  paper,  with  worda  written  or  printed 
npon  it,  was  of  the  value  of  over  twenty-five  dollars.     Such 
a  piece  of  paper,  a  draft  for  over  that  amount,  payable  to 
order  and  not  indorsed,  would  be  valueless  in  the  hands  of 
a  felonious  taker  of  it,  and  valneless  in  any  hands,  merely 
i  of  printed  or  written  paper.     Its  value  would  be, 
dence  which  the  words  of  it  gives,  of  an  obligation 
nd  in  the  power  which  it  givea  to  the  payee  to  ob- 
um  of  money  named  in  it.     It  has  its  worth  from 
an  to  some  other  thing.     (2  East  P.  C,  597.)     So 
Dn  of  the  statute  was  needed  and  was  adopted  to 
arbitrary  value  to  the  draft,  for  the  purposes  of 
nal  law,  and  to  give  a  ready  meana  of  proof  of  that 
'he  offence  is  to  eteal  auch  a  paper  over  such  a 
Phe  fact  that  it  is  over  such  a  value,  and  the  proof 
'erment  of  that  fact,  is  in  the  other  fact,  that  by 
;he  words  of  it,  not  yet  put  in  use  to  realize  npon 
s  money  to  more  than  that  amount  due  thereoQ  or 
hereby  and  remaining  unsatisfied. 
lie  test  is  this:     Would  not  the  sixty-third  and 
rd  sections,  above  cited,  if  standing  alone,  with  do 
companiment  from  the  sixty-sixth  aection,  above 
ve  created  a  statutory  offence  1    They  set  forth  all 
inta  of  an  offence.     It  would  have  been  difficult  to 
le  proof  of  value,  so  aa  to  bring  the  case  up  to  the 
I  of  twenty-five  dollara  fixed  by  the  statute ;  but 
Id  have  been  a  failure  of  proof,  not  a  failure  of  the 
3t  declaring  the  offence.     The  very  reason  of  the 
if  the  statute,  making  choses  in  action  the  subject 
Y,  was  the  rule  of  the  common  law,  that  their  whole 
palue  being  the  price  of  the  paper,  it  was  too  insig- 
o  be  worthy  of  punishment.     (4  Bl.  Comm,,  234 ; 
C,  supra.)    Our  statute  has  arbitrarily  made  them 
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the  subject  of  the  grand  larceny,  if  the  value  be  over  twenty- 
iive  dollars  ;  and  mindful  of  this  rule  of  the  common  law, 
the  statute  has  declared  that  the  gauge  of  value  shall  not  be 
the  worth  or  the  price  of  the  paper  on  which  they  are  writ- 
ten, but  the  power  which  the  writing  on  them  has  to  obtain 
money.  So  it  is  apparent  that  the  two  sections  first  named 
create  and  declare  an  offence.  The  rule  of  the  common  law 
above  named  does  not  avail  against  it ;  because  the  law- 
making power  has  said  (taking  those  two  sections  alone), 
notwithstanding  that  rule,  stealing  a  chose  in  action  will  be 
grand  larceny  hereafter,  if  the  proof  can  be  made  of  value 
to  the  amount  fixed ;  and  then,  seeing  how  great  the  diffi- 
culty would  be  of  making  that  proof,  it  has  further  said,  we 
also  give  you  this  new  rule  of  value  for  this  case.  But  it  no 
more  made  the  means  by  proof  of  showing  the  value,  a  part 
of  the  offence,  than  the  common  law  did  when  it  declared' 
the  stealing  of  a  horse  or  other  chattel  to  be  grand  larceny. 
There  was  the  same  rule  in  effect  as  to  chattels,  as  there  was 
to  choses  in  action ;  if  valueless,  the  law  did  not  deem  it  an 
offence  to  take  them ;  so  it  was  and  is  a  rule  that  value  must 
be  averred  and  shown.  {Phipoe^s  Case^  2  Leach  Cr.  L.,  774 ; 
Starkie  Cr.  PL,  460;  but  see  Heg.  v.  Morris ^  9  C.  &  P., 
349.)  But  the  reasons  why  there  is  value  to  them  —  that  is, 
the  elements  which  enter  into  the  mind  of  the  witness  in 
making  up  his  judgment  and  testifying  as  to  their  worth, 
are  not  a  part  of  the  offence  requiring  an  averment  of  them 
in  the  indictment. 

It  is  true  that  the  precedents  of  indictments  in  the  text 
books  of  English  writers  furnish  an  averment,  of  the  kind 
claimed  by  the  prisoner  to  have  been  faultily  omitted  from 
the  indictment  on  which  he  was  tried ;  and  the  rulings  of 
English  courts  hold,  that,  without  such  an  averment,  an 
indictment  for  the  larceny  of  a  draft,  or  the  like  written 
instrument,  is  faulty.  The  reason  for  that  is  that  the  Eng- 
lish statute  (2  George  II)  blends  in  one  section,  the  matter 
distributed  in  three  sections  in  our  Revised  Statutes ;  and  so 
blends  it  as  to  make  it  all  part  of  the  description  of  the 
offence.  So  it  was  with  the  Statute  of  South  Carolina, 
interpreted  in  The  State  v.  Thomas  (2  McCord,  627),  cited 
for  the  plaintiff  in  error.  The  language  there  is,  that  the 
stealing  any  instrument  for  the  payment  of  money,  shall  be 
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deemed  felony  of  the  same  nature  as  it  would  have  been,  if 
the  offender  had  stolen  goods  of  like  value  with  the  money 
due  and  remaining  unsatisfied  on  that  instrument. 

It  is  apparent  that  no  information  is  given  of  the  grade  of 
the  offence  until  statement  made  of  the  amount  thus  dae 
and  unsatisfied.  So  that,  if  the  indicted  person  should 
plead  guilty  to  an  indictment  which  lacked  the  averment  of 
the  amount  due  and  unsatisfied,  the  court  would  have  no 
hint  from  it  of  the  grade  of  the  offence,  nor  of  the  punish- 
ment to  be  inflicted.  On  the  contrary,  our  statute  does  fix 
the  grade  of  the  offence.  An  indictment,  in  the  language  of 
sections  sixty-six  and  thirty-three,  gives  information  of  what 
offence. is  charged.  And  so  it  is  in  England,  when  the  stat- 
ute is  like  ours.  Thus,  in  Rex  v.  Johnson  (3  Maule  &  Selw., 
639),  the  indictment  charged  the  prisoner  with  stealing  nine 
bank  notes  for  the  payment  of  divers  sums  of  money, 
amounting  in  the  whole  to  a  certain  sum  of  money,  to  wit, 
the  sum  of  nine  pounds  of  lawful  money,  and  of  the  value 
of  nine  pounds.  Lord  Ellenborough,  C.  J.,  said:  '*If 
bank  notes  be  recognized  by  that  description  in  an  act  of 
Parliament,  the  indictment  has  done  enough  in  laying  them 
under  such  a  description ;"  and  Le  Blanc,  J.,  said : 
"  Where  a  specific  thing  is  made  the  subject  of  larceny,  it  is 
only  necessary  to  describe  it  as  such  specific  thing,  it  being 
a  species  of  thing  which  is  the  subject  of  larceny.  It  may  be 
said  of  a  bank-note,  it  is  not  necessary  to  describe  it  particu- 
larly as  a  bank-note  for  the  payment  of  one  pound,  five 
pounds  or  twenty  pounds  ;  because,  for  whatsoever  sum  it 
may  be  payable,  it  is  still  a  bank-note.  The  argument  on 
this  part  of  tbe  case  has  arisen  from  the  practice  of  describ- 
ing the  particular  sum  for  which  the  note  is  payable,  and 
that  the  money  secured  tJiereby  is  unsatisfied.  The  answer 
is,  that  whether  it  be  payable  for  one  sum  or  another,  it  is 
equally  a  bank  note,  and  a  bank  note  is  the  subject  of  lar- 
ceny. No  further  description  is  necessary,  than  for  other 
chattels  which  are  the  subject  of  larceny,  and  under  the 
general  name  of  bank  note,  the  particular  species,  if  the 
sum  for  which  the  note  is  payable  may  be  said  to  constitute 
a  species,  may  be  proved."  And  see  Milnes^  Case  (2  East 
Cr.  L.,  602),  where  an  indictment,  charging  the  stealing  of 
'^  a  promissory  note  for  one  guinea,"  was  held  good. 
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It  is  well  to  observe  of  the  case  HalbrooJc  v.  The  People 
(13  J.  R.,  *93),  cited  for  plaintiff  in  error,  that  no  such  point 
as  his  was  there  decided  or  raised,  though  the  indictment 
was  snch  as  might  have  elicited  it.  Nor  does  that  case  or 
The  People  v.  Loomis  (4  Denio,  380),  liken  our  Revised 
Statutes  to  2  Geo.  II,  supra^  as  is  erroneously  supposed. 
It  is  1  R.  L.,  174,  which  is  said  to  have  a  likeness.  The 
latter  holds  only  that  there  must  be  some  value  to  the  chose 
in  action,  and  that  some  value  must  be  proven. 

In  Stewart  v.  Comm.  (4  Sergt.  &  R.,  194),  the  point  was 
not  made  by  counsel,  and  it  was  enough  for  the  case  to  have 
said  that  the  notes  should  have  been  more  particularly 
described.  The  case  was  not  elaborately  considered,  and  is 
not  in  accord  with  an  intimation  of  Tilghman,  C.  J.,  in  3 
Binney,  633. 

Nor  is  there  in  our  views  here  expressed  any  departure 
from  Wood  v.  The  People  (63  N.  Y.,  611),  where  it  is  said 
that  the  indictment  must  aver  all  the  things  that  make  the 
offence.  The  reason  Qf  that  rule  is  to  inform  the  accused 
of  the  leading  grounds  of  the  charge ;  to  enable  the  court 
to  pronounce  the  proper  judgment  affixed  by  law  to  the 
combination  of  facts  alleged  (2  McCord,  supra) ;  and  to  en- 
able the  party  to  plead  the  judgment  in  bar  of  a  second  prose- 
cution.    (3  Greenl.  on  Ev.,  §  10.) 

We  conclude  that  the  indictment  did  make  sufficient  aver- 
ment of  the  subject  of  the  larceny,  and  that  this  point  is  not 
well  taken. 

The  next  point  for  our  consideration  is  this :  That  to  con- 
stitute a  good  indictment  for  larceny,  it  is  absolutely  neces- 
sary that  the  name  of  the  true  owner  of  the  thing  stolen,  if 
known,  should  be  stated.  It  is  claimed  that  neither  the 
State  of  New  York,  nor  Thomas  Raines,  nor  Nelson  K. 
Hopkins,  nor  Raines  as  State  Treasurer,  nor  Hopkins  as 
Comptroller,  had  any  general  or  special  property  in  the 
draft,  and  that  it  was  manifestly  improper  to  aver  it  to  be 
the  property  of  a  person  or  persons  unknown. 

It  is  clear  that  it  was  of  no  avail  in  this  case  to  allege  that 
the  draft  was  the  property  of  a  person  or  persons  to  the 
jurors  unknown.  The  grand  jury  had  all  the  information 
of  ownership  which  was  needed  to  determine  in  whom  was 
the  ownership.    As  to  that  part  of  his  claim,  we  are  with 
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the  plaintiff  in  error ;  but  we  do  not  agree  with  the  rest  of 
it.  It  is  claimed  that  the  State  of  New  York  had  no  owner- 
ship of  this  draft,  though  it  wsls  sent  by  the  proper  official 
of  Niagara  county  for  the  proper  purpose  of  paying  the  tax 
indebtedness  of  that  county  to  the  State.  And  the  reason 
given  is,  that  the  statute  law  does  not  provide  for  the  pay- 
ment of  that  indebtedness  in  the  mode  taken  by  that  official ; 
and  more  than  that,  that  payment  is  by  statute  prohibited 
in  other  than  one  way.  Beliance  is  had  to  sustain  this  con- 
tention upon  chapter  427  of  Laws  of  1856,  p.  781,  title  1,  §  3. 
That  section  begins  with  this  language:  ^^8uch  payment 
may  also  he  made  by  depositing  such  money,"  etc,,  etc., 
and  then  goes  on  to  provide  a  way  in  which  county  treas- 
urers may  make  payment  of  the  State  tax.  It  is  plain  that 
this  is  not  the  sole  way  which  the  law  will  recognize.  The 
first  phrase  ^^such  payment"  refers  to  something  which  has 
gone  before  in  the  statute,  and  the  phrase  ^^may  also  be 
made,"  indicates  that  another  mode  of  payment  has  been 
before  provided  or  indicated ;  and  we  do  find  that  the  second 
section  of  the  same  title  of  that  chapter  says,  that  the 
*' county  treasurer  shall,  on  or  before  the  first  day  of  March 
in  each  year,  pay  to  the  treasurer  of  the  State  the  amount 
of  the  State  tax."  *  *  *  This  is  a  general  direction  or 
command,  requiring  payment,  without  specifying  the  mode^ 
and  being  satisfied  by  any  mode  which  brings  the  money  for 
the  State  tax  to  the  official  custody  of  the  State  treasurer* 
The  duty  put  upon  the  county  treasurer  by  this  second  sec- 
tion is  to  pay  to  the  State  Treasurer.  If  he  takes  the  method 
of  the  third  section,  he  fulfils  that  duty.  He  no  less  fulfils 
it,  if  he  comes  in  person  and  lays  down  before  the  State 
Treasurer,  in  his  office,  the  amount  of  the  State  tax  in  coin  ; 
and  no  less  if  he  transmits  by  mail  to  that  official  such  draft 
or  bill  of  exchange,  as  the  State  Treasurer  is  willing  to  use, 
to  procure  the  money  upon,  and  does  procure  the  money 
upon  it ;  and  no  less  if  he  transmits  that  draft  to  a  private 
person,  or  to  an  official  person,  to  be  handed  over  to  the 
State  Treasurer,  and  the  latter  procures  the  money  upon  it ; 
or  follows  any  other  way  of  putting  into  the  coffers  of  the 
State  the  money  which  is  due  it,  which  way  has  been  sanc- 
tioned by  the  practice  of  the  official  agents  of  the  State  con- 
nected with  its  treasury  and  financial  affairs ;  provided,  that 
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thereby  the  money  gets  into  the  State  treasnry.  There  is 
no  prohibition  by  law,  or  any  way  of  making  payment.  So 
that  payment  is  made,  any  way  of  paying  is  lawful.  Doubt- 
less, as  is  contended  for  the  plaintiff  in  error,  the  bringing 
into  the  office  of  the  Comptroller  or  the  State  Treasurer  a 
draft,  did  not  pay  any  portion  of  the  State  tax,  but  it  was  a 
step  in  a  process  of  paying  which  had  been  recognized  and 
sanctioned  by  official  nsage,  as  is  plainly  inferable  from  the 
evidence,  and  which  would  be  complete  when  the  State 
Treasurer  had  realized  upon  a  draft  transmitted.  The  State 
is  not  bound,  if  the  draft  proves  worthless,  without  neglect 
of  its  agents ;  nor  do  we  say  that  it  is  bound,  if  that  neglect 
makes  the  draft  worthless ;  nor  is  it  necessary  that  it  be  held 
that  the  State  acquired  an  absolute  property  in  the  draft. 
Whatever  right  its  public  agents  acquired  in  it,  they  ac- 
quired for  it.  If  tl\at  was  a  special  and  limited  interest  in 
it,  still  it  was  such  an  interest  as  that  it  made  a  proper  aver* 
ment  to  allege  that  the  State  was  the  owner. 

It  is  not  necessary  that  the  indictment  should  name  that 
person  as  owner,  and  him  only,  who  has  the  general  owner- 
ship of  the  property,  a  title  absolute,  which  he  can  main- 
tain against  the  whole  world.  It  is  enough,  if  any  one  be 
named  who  has  a  special  property  in  the  thing  stolen.  A 
special  property  is  a  qualified  or  limited  right,  such  as  a 
bailee  of  it  has ;  and  a  bailee  of  property  is  one  to  whom 
the  thing  has  been  delivered,  to  be  held  according  to  the 
purpose  or  object  of  the  delivery,  and  to  be  returned  to  the 
bailor,  or  delivered  over  to  some  other,  when  that  object 
has  been  accomplished,  or  for  the  purpose  of  accomplishing 
it ;  and  the  obligation  of  the  bailee  may  arise  by  implied 
contract,  as  well  as  express  agreement.  Thus  a  finder  of  a 
lost  chattel  or  chose  in  action,  may  become  a  bailee  of  it  by 
the  act  of  finding  and  keeping  it  in  custody.  And  so,  too, 
is  the  recipient  of  a  chattel  or  chose  in  action,  either  directly 
from  the  hands  of  the  absolute  owner,  or  through  the  inter- 
vention of  a  private  agency  such  as  a  manager,  or  a  public 
agency  such  as  a  common  carrier  or  the  government  mails. 
Hence  this  character  of  bailee,  with  this  special  property  in 
the  thing,  may  arise,  without  any  express  agreement  to 
receive  and  to  hold  for  a  particular  purpose.  It  may  arise 
from  the  bare  fact  of  the  thing  coming  into  the  actual  pos- 
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session  and  control  of  a  person  fortuitously,  or  by  mistake 
as  to  the  duty  or  ability  of  the  recipient  to  effect  the  pur- 
pose contemplated  by  the  absolute  owner;  and  I  see  no 
reason  why  a  person  who  is  the  incumbent  of  a  public  office, 
may  not  become  in  his  official  capacity,  such  bailee,  and  may 
not  properly  deliver  the  thing  in  his  possession  to  his  suc- 
cessor in  office,  charged  with  that  continuing  duty  as  to  it 
which  will  confer  on  him  a  special  interest  in  it.  For 
instance,  suppose  that  in  the  course  of  interchange  of 
printed  public  statutes  and  other  books  between  the  States, 
a  package  from  Maine,  meant  for  the  State  library  of  this 
State,  or  for  another  State,  addressed  to  the  Secretary  of 
State,  should  reach  Albany  at  the  close  of  the  last  day  of 
his  term  of  office,  and  should  be  left  at  his  official  rooms  ia 
the  State  hall  from  the  express  company's  delivery  wagon  ; 
can  it  be  said  that  he  is  not  under  a  duty  to  the  real  owner, 
whoever  it  may  be,  to  care  for  it  through  the  day,  and  that 
his  successor  would  not,  on  the  next  day,  receiving  it  with  the 
other  property  in  those  rooms,  be  subject  to  the  same  duty  ? 
The  duty  thus  put  upon  them  in  turn,  would  give  them  in 
turn  a  special  right  and  ownership  in  the  property,  which 
could  be  defended  against  all  but  the  absolute  owner.  The 
statute  law  might  not  impose  upon  the  Secretary  of  State 
any  duty  to  this  State  in  relation  to  the  parcel;  but  having, 
by  reason  of  his  official  position,  had  it  committed  to  him, 
he  is  subjected  to  a  duty  to  use  ordinary  care  in  the  preser- 
vation of  it  from  loss  or  violence.  If  it  be  granted  that  he 
does  not  receive  it  in  his  official  capacity,  for  the  reason  that 
the  law  does  not  make  it  a  duty  of  his  office  so  to  do,  let  us 
then  add  to  the  facts  supposed,  that  it  has  been  the  course 
of  his  office  to  take  in  such  packages  and  deliver  them  to 
the  proper  department,  or  to  return  them  if  missent,  does 
he  not  then  owe  a. duty  of  ordinary  care  until  one  or  the 
other  of  these  objects  has  been  reached  ?  If  it  be  said  that, 
in  addition  to  the  absence  of  law  imposing  such  official  duty, 
it  does  not  appear  that,  in  fact,  the  package  came  to  his 
hands  or  his  notice,  does  not  the  fact  that  he  has  permitted 
deputies,  clerks  and  servants,  appointed  or  continued  by 
him,  and  removable  by  him  at  his  pleasure,  to  receive  such 
packages  and  forward  or  return  them  in  orderly  course,  put 
upon  him  as  an  individual  the  duty  of  ordinary  care  when 
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one  comes  to  his  office-rooms  in  the  regular  coarse  of  busi- 
ness. We  think  that  there  can  be  but  an  affirmative  answer 
to  these  queries.  And  then  it  follows  that  there  was  in  the 
public  officers  into  whose  possession  this  draft  came  by  being 
put  into  the  custody  of  one  of  their  servants  or  clerks,  for 
the  purpose  of  being  converted  into  money  for  deposit  in 
the  State  treasury,  a  duty  to  the  county  of  Niagara  and  to 
its  treasurer,  to  see  that  that  purpose  was  accomplished,  or 
the  draft  sent  back  with  notice  that  that  mode  of  receiving 
payment  of  State  taxes  would  no  longer  be  kept  up.  We 
say  nothing,  and  have  no  opinion,  nor  intimate  any,  whether 
there  has  been  any  failure  in  the  performance  of  that  duty, 
or  whether,  if  there  has,  it  be  excusable  or  not  in  law. 
There  being  a  duty,  there  was  a  special  property  in  the  draft, 
accompanying  that  duty,  so  that  there  was  a  proper  aver- 
ment in  some  count  of  the  indictment  of  an  owner  of  the 
property.  The  special  interest  acquired  by  the  public 
agents  of  the  State  was  the  interest  of  the  State ;  for  the 
retiring  Secretary  of  State,  in  the  case  supposed,  could  not 
properly  take  away  with  him  the  package  of  books.  It 
must  be  left  for  his  successor  to  take,  by  virtue  of  his  office; 
and  as  he  takes  it  by  virtue  of  his  office,  he  takes  it  as  the 
agent  of  the  State  ;  and  hence  the  State  obtains  and  retains 
the  special  interest  in  the  property  which  will  sustain  an 
averment  of  ownership.  {See  People  v.  Bennett^  37  N.  Y., 
117.) 

The  next  two  points  are  akin.  They  both  turn  upon  the 
question  of  whether  there  was  an  actual  or  constructive  pos- 
session of  the  draft  in  the  alleged  owner,  the  State  of  New 
York,  at  the  time  of  the  taking  by  the  plaintiff  in  error. 

It  is  held  in  McDonald  v.  The  People  (43  N.  Y.,  61),  that 
if  money  or  property  is  delivered  by  the  owner  to  a  person 
for  mere  custody  or  charge,  or  for  some  specific  purpose, 
the  legal  possession  remains  in  the  owner,  and  a  criminal 
conversion  of  it  by  the  custodian  is  larceny.  It  is  clear  that 
the  plaintiff  in  error  had  the  draft,  for  the  special  purpose 
of  making  the  proper  entries  on  account  of  it  in  the  books 
of  the  State  Treasurer,  and  of  putting  it  into  the  State 
deposit  bank  later  in  the  day,  and  that  all  the  interest  he 
had  in  it  until  that  special  purpose  could  be  accomplished 
was  the  mere  charge  or  custody  of  it.     He  had  no  more  than 
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this,  for  that  purpose  could  be  changed  by  the  Stat^  Trea- 
surer, and  that  custody  interrupted  at  any  moment. 

But  it  is  urged  that  the  draft  came  lawfully  into  the  pos- 
session of  the  plaintiff  in  error,  and  that  he  acquired  that 
possession  before  he  formed  the  purpose  of  appropriating  it 
to  himself. 

It  is  doubtless  a  general  rule  that  every  larcenous  taking 
must  be  such  as  that  trespass  would  lie  therefor.  Then  an- 
other is,  that  trespass  will  not  lie,  unless  the  owner  of  the 
property  is  in  the  actual  or  constructive  possession  at  the  time 
of  the  taking.  Then  another,  that  such  possession  must 
have  existed  apart  from  the  charge  of  the  property  by  the 
custodian ;  and  that  neither  the  civil  nor  the  criminial  action 
will  lie,  when  such  possession  has  been  had  only  through  his 
custody  of  it.  But  there  have  been  some  modifications  of 
these  rules.  One  is,  that  larceny  may  be  charged,  in  such 
case,  when  the  felonious  appropriation  is  after  the  property 
reaches  its  ultimate  destination.  It  is  doubtful  whether  this 
rule  applies  to  this  case,  for  the  ultimate  destination  of  the 
draft  may  have  been  the  State  deposit  bank.  If  the  ulti- 
mate destination  could  with  certainty  be  said  to  be  the  safe 
of  the  State  Treasurer,  then  it  would  be  applicable.  But, 
ordinarily,  property  cannot  be  said  to  have  reached  its  ulti- 
mate destination  while  it  remains  in  the  personal  custody  of 
the  servant,  especially  if  there  is  another  assigned  place  of 
deposit  than  the  hands  of  the  servant.  There  is  another 
rule  which  does  apply  —  where  the  property  is  received  by 
the  servant  or  custodian  from  another,  ivho  occupies  the  re- 
lation of  agent  for  the  owner,  or  who  stands  in  the  position 
of  the  owner  in  respect  to  the  possession  ;  then,  though  the 
owner  never  had  the  actual  possession,  yet  the  possession  of 
such  other  person  is  his  pbssession.  These  rules  and  the 
modifications  of  them  were  asserted  by  this  court  in  Mc- 
Donald V.  Tlie  People  {supra)^  in  an  opinion  delivered  by  the 
Chief  Judge.  To  that  case  reference  is  now  had  for  the  dis- 
cussion of  them. 

Now,  in  the  case  in  hand,  the  draft  came  into  the  State 
hall,  and  went  first  to  the  actual  possession  of  Mr.  Gallien, 
the  Second  Deputy  Comptroller.  Thus,  it  came  into  the 
actual  possession  of  a  sub-servant  of  the  State,  whose  actual 
possession  was  the  possession  of  the  State,  who  thereby 
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became  the  special  owner  of  it.  If  it  was  sent  by  a  messen- 
ger to  Phelps,  as  the  jury  might  have  found  that  it  was, 
that  messenger  had  actual  possession  of  it.  He  was  an- 
other sub-servant  of  the  State,  which  had  already  acquired 
a  special  interest  in  it.  Thus,  the  actual  possession  of  the 
messenger  was  the  possession  of  the  State.  The  State  never 
had,  and  never  could  have,  the  manual  possession  of  it ;  but 
it  could  and  did  have  a  constructive  possession,  and  the  de- 
livery of  the  draft  into  the  custody  of  the  plaintiff  in  error 
lor  a  special  purpose,  was  a  delivery  by  the  State  to  him 
for  that  purpose.  Thus,  he  had  only  the  custody  or  charge 
of  the  draft.  {The  People  v.  Bennett^  supra;  W.  S.  v. 
HvicMnsoUy  7  Penn.  Law  Jour.,  366.)  And  if  the  taking 
of  it  by  him  from  the  messenger  was  not  a  trespass,  the  car- 
rying it  away,  having  only  the  bare  custody  of  it,  was  ;  and 
if  that  carrying  of  it  away  was  with  felonious  intent,  as  the 
jury  have  found  that  it  was,  it  was  larceny.  The  authori- 
ties are  cited  in  the  case  in  this  court  (43  N.  Y.,  supra\  and 
the  phraseology  of  this  discussion  is  taken  almost  bodily 
therefrom. 

When  the  owner  has  parted  with  the  custody  only  of  the 
property,  and  not  with  the  possession,  and  the  servant  con- 
verts the  chattel  to  his  own  use,  it  is  larceny,  though  he  had 
no  felonious  intent  when  he  received  it  into  his  custody 
(2  Buss,  on  Cr.,  168);  which  rule  was  applied  in  Coram,  v. 
Hutchinson  (2  Parsons'  Selected  Cases,  384);  People  v. 
Call  (1  Denio,  120). 

There  are  several  other  points  upon  the  printed  brief 
handed  up  for  the  plaintiff  in  error.  Some  of  the  views  con- 
tained in  them  have  been  met  in  the  foregoing  discussion. 
As  the  points  which  chiefly  attracted  our  attention,  and 
seemed  to  have  most  weight,  have  been  already  treated  at 
length,  it  will  sufllce  to  notice  others  briefly. 

1st.  The  draft  was  a  legal,  operative  instrument,  when  it 
reached  the  hand  of  Phelps.  The  original  payee  had  in- 
dorsed it  to  Mr.  Hopkins,  as  Comptroller.  This  gave  him 
the  right  to  transfer  it  by  indorsement.  He  had  continued 
Mr.  Gallien  in  oflSce  as  Second  Deputy  Comptroller,  upon 
the  original  appointment  of  Mr.  Comptroller  Allen,  and  had 
sanctioned  his  indorsement  over  of  this  kind  of  drafts  to  the 
State  Treasurer.    The  office  of  Second  Deputy  Comptroller 
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was  a  lawful  office,  and  Gallien  a  lawful  incumbent  of  it 
(2  vol.  Laws  of  1866,  p.  1608),  and  with  power  to  perform 
any  duty  put  upon  him  by  the  Comptroller  (1  R.  S.  117, 
§  7),  and  authorized  to  act  in  the  capacity  of  the  deputy. 
(See,  also.  Laws  1873,  p.  1003;  1874,  p.  500.)  The  question 
of  whether  the  State  would  be  bound,  as  if  an  indorser,  by 
the  indorsement  of  its  officers,  does  not  enter  into  this 
case.  If  the  indorsements  transferred  the  power  to  use  the 
draft  to  obtain  the  money  called  for  by  it,  that  made  it  op- 
erative. In  the  hands  of  the  State  Treasurer  there  would 
have  been  that  power,  and  it  was  his  duty  to  use  it  to  get 
the  money  for  the  use  of  the  State,  or  to  re-indorse  it  for 
return  to  the  county  treasurer ;  and  there  can  be  no  ques- 
tion but  that  he  could  have  been  compelled  to  do  the  latter, 
had  he  declined  to  do  the  former. 

2d.  We  think  that  the  testimony  of  the  conversation  with 
Phelps  at  Jersey  City  was  properly  received.  Though  it 
did  not  particularize  this  draft,  it  did  show  circumstances 
which  might,  by  inference,  include  or  refer  to  this.  (  Weed 
V.  People,  66  N.  Y.,  628.) 

3d.  The  challenge  to  the  juror  Lamb  was  properly  over- 
ruled. Though  some  of  his  answers  taken  separately  would 
perhaps  have  established  a  disqualification,  yet  the  effect 
of  all  that  he  said  was  to  show  him  a  proper  juror,  under 
the  late  statutes.     (1872,  p.  1133  ;  1873,  p.  681.) 

4th.  The  distinction  attempted  to  be  made  between  de- 
scriptions or  names,  "The  State  of  New  York,"  and  "The 
People  of  the  State  of  New  York,"  that  a  different  thing  or 
body  is  indicated  by  the  use  of  one  rather  than  the  other, 
cannot  be  sustained.  There  are  instances  where  the  latter 
cognomen  must  be  used,  as  in  the  enacting  clause  of  bills, 
though  this  is  probably  more  for  the  sake  of  uniformity 
than  as  matter  of  materiality.  But,  in  the  absence  of  posi- 
tive requirement,  the  one  appellation  as  well  as  the  other  de- 
signates completely  the  thing  meant,  the  sovereignty  whose 
rights  have  been  affected.  The  plaintiff  in  error  cites  many 
instances  of  constitutional  and  statutory  expression  where 
the  phrase  "The  People  of  the  State,"  or  "The  People  of 
the  State  of  New  York"  is  preferred.  There  are  others 
where  the  other  designation  is  used.  (2  R.  S.,  703,  §§  35- 
86 ;  1  id.,  165,  §  15 ;  65,  §  3 ;  172,  §§  13-17 ;  179,  181,  §§  1- 
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17.)  The  first  citation  of  those  just  made,  is  of  the  statute 
which  defines  *'^^r^o?i,"  as  used  to  designate  the  party 
whose  property  may  be  the  subject  of  any  offence,  and  in 
it,  it  is  said  that  the  terms  shall  include  ^^this  Stated  An- 
ot}ier  statute  indicates  that  all  civil  actions  will  be  brought 
in  the  name  of  the  People  of  this  State.  (2  R.  S.,  652,  §  13.) 
^Neither,  in  our  judgment,  was  meant  to  declare  a  difference 
in  ultimate  material  signification  from  *'the  State  of  New 
York;"  but  only  to  prescribe  a  rule  to  save  doubt.  And 
the  rule  invoked  by  the  plaintiff  in  error,  that  the  owner- 
ship must  be  laid  in  some  person  or  body  who  could  main- 
tain the  civil  action  of  trespass  for  the  recovery  of  the 
property,  must  be  considered  in  this  case,  in  view  of  the 
operation  of  the  above  statute,  which  defines  the  word 
"person,"  and  as  modified  thereby. 

The  numerous  requests  to  charge  have  been  considered. 
The  propositions  embodied  in  them,  or  most  of  them,  have 
been  expressly  or  inferentially  discussed  in  what  has  already 
been  said.  As  to  the  rest,  we  are  of  the  opinion  that  no 
error  was  committed  in  the  refusals,  connected,  as  they  were, 
in  the  utterances  of  the  court,  with  the  charge  which  was 
given  to  the  jury. 

The  case  was  well  tried  at  Oyer  and  Terminer,  and  has 
been  ably  and  thoroughly  presented  to  this  court.  The 
exhaustive  briefs  of  the  respected  counsel,  touching  the  case 
at  all  points,  have  very  much  assisted  the  labor  of  the  court. 

The  consideration  we  have  given  it,  has  brought  us  to  the 
conclusion  that  the  plaintiff  in  error  was  legally  indicted 
and  convicted,  and  is  justly  undergoing  the  punishment  for 
his  unlawful  act. 

The  case  of  the  Oneida  county  draft  is  still  stronger  than 
the  foregoing,  from  the  additional  fact  that  the  written  instru- 
ment in  that  case  passed  to  Phelps  from  the  hand  of  Milks, 
another  servant  of  the  State,  and  also  a  servant  of  the  State 
Treasurer,  and  who  held  it  for  the  State  Treasurer,  as  well  as 
lor  the  State,  before  it  was  delivered  into  the  custody  of 
Phelps. 

All  concur. 

Judgment  affirmed. 
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SUPREME  COURT  OP  THE  UNITED  STATES 

1875. 


United  States  v.  Cruiksiiank  et  al. 

The  defendants  were  tried  in  the  Circuit  Conrt  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  on  an  indictment  for  conspiracy  under  the  sixth  section 
of  the  act  of  May  30, 1870,  known  as  the  Enforcement  act.  The  indictment 
contained  thirty -two  counts  and  three  of  the  defendants  were  found  g-uiltT- 
under  the  first  sixteen  counts,  and  not  guilty  under  the  remaining  counts. 
The  general  charge  in  the  first  eight  counts  is  that  of  '*  banding,"  and.  in 
the  second  eight,  that  of  *'  conspiring  "  together  to  injure,  oppress,  threaten, 
and  intimidate  Levi  Nelson  and  Alexander  Tillman,  citizens  of  the  Unit^^l 
States,  of  African  descent  and  persons  of  color,  with  the  intent  thereby  to 
hinder  and  prevent  them  in  their  free  exercise  and  enjoyment  of  rights  and 
privileges  "  granted  and  secured"  to  them  "  in  common  with  all  other  £;t>od 
citizens  of  the  United  States  by  the  constitution  and  laws  of  the  United 
States." 

The  parties  convicted  moved  in  arrest  of  judgment  on  the  following  grounds  : 
1.  Because  the  matters  and  things  set  forth  and  charged  in  the  several  coants. 
one  to  sixteen  inclusive,  do  not  constitute  offences  against  the  laws  of  the 
United  States,  and  do  not  come  within  the  purview,  true  intent,  and  mean- 
ing of  the  act  of  Congress,  approved  31st  of  May,  1870,  entitled  *'An  Ad  to 
enforce  the  rights  of  citizens  of  Vie  United  States"  dc, 

%  Because,  &c.  &c. ,  do  not  constitute  offences  cognizable  in  the  Circuit  Court, 
and  do  not  come  within  its  powers  and  jurisdiction. 

8.  Because  the  offences  created  by  the  sixth  section  of  the  act  of  Congress  re> 
f erred  to,  and  upon  which  section  the  aforesaid  sixteen  counts  are  based, 
are  not  constitutionally  within  the  jurisdiction  of  the  courts  of  the  United 
States,  and  because  the  matters  and  things  therein  referred  to  are  jadi- 
cially  cognizable  by  State  tribunals  only,  and  legislative  action  thereon  is 
among  the  constitutional  reserved  rights  of  the  several  States. 

4.  Because  the  said  act,  in  so  far  as  it  creates  offences  and  impose  penalties,  is 

in  violation  of  the  Constitution  of  the  United  States,  and  an  infringement 
of  the  rights  of  the  several  States  and  the  people. 

5.  Because  the  eighth  and  sixteenth  counts  of  the  indictment  are  too  vague,  gen- 

eral, insufficient,  and  uncertain,  to  afford  the  accused  proper  notice  to  plead 
and  prepare  their  defence,  and  set  forth  no  specific  offence  under  the  law. 

6.  Because  the  verdict  of  the  jury  against  the  defendants  is  not  warranted  or 

supported  by  law. 

On  this  motion  the  opinion  of  the  judges  were  divided,  and  at  the  instance  of 
the  United  States  the  case  comes  up  on  the  certificate  of  this  division  of 
opinion.  The  certificate  states  the  question  to  be,  whether  '*  the  said  six- 
teen counts  of  said  indictment  are  severally  good  and  sufficient  in  law,  and 
contain  charges  of  criminal  matter  indictable  under  the  laws  of  the  Ufiited 
States." 
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This  certificate  presents  tbe  question  whether  this  indictment,  based  upon  sec- 
tion 6  of  the  Enforcement  Act  of  May  81,  1870,  is  sufficient  in  law  and  con- 
tains  charges  of  criminal  matter  indictable  under  the  laws  of  the  United 
States. 

Section  six  reads  as  follows :  —  "  That  if  two  or  more  persons  shall  band  or  con- 
spire together,  or  go  in  disguise  upon  the  public  highway,  or  upon  the 
premises  of  another,  with  an  intent  to  violate  any  provision  of  this  act,  or 
to  injure,  oppress,  threaten,  or  intimidate  any  citizen,  with  intent  to  pre- 
vent or  hinder  his  free  exercise  and  enjoyment  of  any  right  or  privilege 
granted  or  secured  to  him  by  the  constitution  or  laws  of  the  United  States, 
or  because  of  his  having  exercised  the  same,  such  persons  shall  be  held 
guilty  of  felony,  and,  on  conviction  thereof,  shall  be  fined  or  imprisoned, 
or  both,  at  the  discretion  of  the  court,  — the  fine  not  to  exceed  $5,000,  and 
the  imprisonment  not  to  exceed  ten  years ;  and  shall,  moreover,  be  there- 
after ineligible  to,  and  disabled  from  holding,  any  office  or  place  of  honor, 
profit,  or  trust  created  by  the  constitution  or  laws  of  the  United  States."  16 
Stat.  141. 

Heid,  that  the  general  charge  in  the  first  eight  counts  is  that  of  "banding,  "and 
in  the  second  eight,  that  of  "conspiring"  together  to  injure,  oppress, 
threaten,  and  intimidate  Levi  Nelson  and  Alexander  Tillman,  citizens  of  the 
United  States,  of  African  descent  and  persons  of  color,  with  the  intent 
thereby  to  hinder  and  prevent  them  in  their  free  exercise  and  enjoyment  of 
rights  and  privileges  "  granted  and  secured  "  to  them  "  in  common  with  all 
other  good  citizens  of  the  United  States  by  the  constitution  and  laws  of  the 
United  States." 

Seld,  that  the  offences  provided  for  by  the  statute  in  question  do  not  consist  in 
the  mere  "  banding"  or  " conspiring"  of  two  or  more  persons  together,  but 
in  their  banding  or  conspiring  with  the  intent,  or  for  any  of  the  purposes 
specified.  To  bring  this  case  under  the  operation  of  the  statute,  therefore, 
it  most  appear  that  the  right,  the  enjoyment  of  which  the  conspirators 
intended  to  hinder  or  prevent,  was  one  granted  or  secured  by  the  constitu- 
tion or  laws  of  the  United  States.  If  it  does  not  so  appear,  the  criminal 
matter  charged  has  not  been  made  indictable  by  any  act  of  Congress. 

Bdd,  that  the  goverment  of  the  United  States  is  one  of  delegated  powers  alone. 
Its  authority  is  defined  and  limited  by  the  Constitution.  All  powers  not 
granted  to  it  by  that  instrument  are  reserved  to  the  States  or  the  people. 
No  rights  can  be  acquired  under  the  constitution  or  laws  of  the  United 
States,  except  such  as  the  government  of  the  United  States  has  the  authority 
to  grant  or  secure.  All  that  cannot  be  so  granted  or  secured  are  left  under 
the  protection  of  the  States. 

Sdd,  that  the  first  and  ninth  counts  of  the  indictment  state  the  intent  of  the 
defendants  to  have  been  to  hinder  and  prevent  the  citizens  named,  in  the 
free  exercise  and  enjoyment  of  their  "  lawful  right  and  privilege  to  peaceably 
assemble  with  each  other  and  with  other  citizens  of  the  United  States  for  a 
peaceful  and  lawful  purpose."  The  right  of  the  people  peaceably  to  assem- 
ble for  lawful  purposes  existed  long  before  the  adoption  of  the  Constitution 
of  the  United  States.  In  fact,  it  is,  and  always  has  been,  one  of  the  attri- 
butes of  citizenship  under  a  free  government.  It  "  derives  its  source  from 
those  laws  whose  authority  is  acknowledged  by  civilized  man  throughout 
tbe  world."    It  is  found  wherever  civilization  exists.     It  is  not,  therefore,  a 
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right  granted  to  the  people  by  the  Constitution.  The  government  of  the 
United  States  when  established  found  it  in  existence,  with  the  obligation  on 
the  part  of  the  States  to  afford  it  protection.  As  no  direct  power  over  it  vras 
granted  to  Congress,  it  remains  subject  to  State  jurisdiction. 

Hdd,  that  the  particular  amendment  of  the  Constitution  now  under  considera- 
tion assumes  the  existence  of  the  right  of  the  people  to  assemble  for  lawful 
purposes,  and  protects  it  against  encroachment  by  Congress.  The  right  was 
not  created  by  the  amendment ;  neither  was  its  continuance  guaranteed,  ex- 
cept as  against  congressional  interference.  For  their  protection  in  its  en- 
joyment, therefore,  the  people  must  look  to  the  States.  The  power  for  that 
purpose  was  originally  placed  there,  and  it  has  never  been  surrendered  to 
the  United  States. 

Held,  that  if  it  had  been  alleged  in  these  counts,  that  the  object  of  the  defend- 
ants was  to  prevent  a  meeting  for  such  a  purpose,  the  case  would  have  been 
within  the  statute,  and  within  the  scope  of  the  sovereignty  of  the  United 
States.  Such,  however,  is.  not  the  case.  The  offence,  as  stated  in  the 
indictment,  will  be  made  out,  if  it  be  shown  that  the  object  of  the  con- 
spiracy was  to  prevent  a  meeting  for  any  lawful  purpose  whatever. 

Held,  that  the  second  and  tenth  counts  are  equally  defective.  The  right  there 
specified  is  that  of  "bearing  arms  for  a  lawful  purpose.''  This  is  not  a 
right  granted  by  the  Constitution.  Neither  is  it  in  any  manner  dependent 
upon  that  instrument  for  its  existence.  The  second  amendment  declares 
that  it  shall  not  be  infringed  ;  but  this,  as  has  been  seen,  means  no  more 
than  that  it  shall  not  be  infringed  by  Congress.  This  is  one  of  the  amend- 
ments that  has  no  other  effect  than  to  restrict  the  powers  of  the  national 
government,  leaving  the  people  to  look  for  their  protection  against  any  vio- 
lation by  their  fellow  citizens  of  the  rights  it  recognizes,  to  what  is  called 
the  '*  powers  which  relate  to  merely  municipal  legislation,  or  what  was, 
perhaps,  more  properly  called,  internal  police,"  "  not  surrendered  or  re- 
strained "  by  the  Constitution  of  the  United  States. 

Held,  that  the  third  and  eleventh  counts  are  even  more  objectionable.  They 
charge  the  intent  to  have  been  to  deprive  the  citizens  named,  they  being  in 
Louisiana,  "  of  their  respective  several  lives  and  liberty  of  person  without 
due  process  of  law."  This  is  nothing  else  than  alleging  a  conspiracy  to 
falsely  imprison  or  murder  citizens  of  the  United  States,  being  within  the 
territorial  jurisdiction  of  the  State  of  Louisiana.  The  rights  of  life  and 
personal  liberty  are  natural  rights  of  man.  "  To  secure  these  rights,"  says 
the  Declaration  of  Independence,  "  governments  are  instituted  among  men, 
deriving  their  just  powers  from  the  consent  of  the  governed."  The  very 
highovst  duty  of  the  States,  when  they  entered  into  the  Union  under  the 
Constitution,  was  to  protect  all  persons  within  their  boundaries  in  the  en- 
joyment of  these  "  unalienable  rights  with  which  they  were  endowed  by 
their  Creator."  Sovereignty,  for  this  purpose,  rests  alone  with  the  States. 
It  is  no  more  the  duty  or  within  the  power  of  the  United  States  to  punish 
for  a  conspiracy  to  falsely  imprison  or  murder  within  a  State,  than  it  would 
be  to  punish  for  false  imprisonment  or  murder  itself.  The  fourteenth 
amendment  prohibits  a  State  from  depriving  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law ;  but  this  adds  nothing  to  the  rights  of 
one  citizen  as  against  another.  It  simply  furnishes  an  additional  guaranty 
against  any  encroachment  by  the  States  upon  the  fundamental  rights  which 
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belong  to  every  citiaien  as  a  member  of  society.  It  secares  **  the  individual 
from  the  arbitrary  exercise  of  the  powers  of  government,  unrestrained 
by  the  established  principles  of  private  rights  and  distributive  justice." 
These  counts  in  the  indictment  do  not  call  for  the  exercise  of  any  of  the 
powers  conferred  by  this  provision  in  the  amendment. 

BM,  that  the  fourth  and  twelfth  counts  charge  the  intent  to  have  been  to  pre- 
vent and  hinder  the  citizens  named,  who  were  of  African  descent  and  per- 
sons of  color,  in  **  the  free  exercise  and  enjoyment  of  their  several  right  and 
privilege  to  the  full  and  equal  benefit  of  all  laws  and  proceedings,  then  and 
there,  before  that  time,  enacted  or  ordained  by  the  said  State  of  Louisiana 
and  by  the  United  States  ;  and  then  and  there,  at  that  time,  being  in  force 
in  the  said  State  and  District  of  Louisiana  aforesaid,  for  the  security  of  their 
respective  persons  and  property,  then  and  there,  at  that  time  enjoyed  at  and 
within  said  State  and  District  of  Louisiana  by  white  persons,  being  citizens, 
of  said  State  of  Louisiana  and  the  United  States,  for  the  protection  of  the 
I>ersons  and  property  of  said  white  citizens.  '*  There  is  no  allegation  that 
this  was  done  because  of  the  race  or  color  of  the  persons  conspired  against. 
The  case  as  presented  amounts  to  nothing  more  than  that  the  defendants 
conspired  to  prevent  certain  citizens  of  the  United  States,  being  within  the 
State  of  Louisiana,  from  enjoying  the  equal  protection  of  the  laws  of  the 
State  and  of  the  United  States. 

HM,  that  the  fourteenth  amendment  prohibits  a  State  from  denying  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws  ;  but  this 
provision  does  not,  any  more  than  the  one  which  precedes  it,  add  anything 
to  the  rights  which  one  citizen  has  under  the  Constitution  against  another. 
The  duty  of  protecting  the  equality  of  the  rights  of  citizens  was  originally 
assumed  by  the  States ;  and  it  still  remains  there.  The  only  obligation 
resting  upon  the  United  States  is  to  see  that  the  States  do  not  deny  the  right. 
This  the  amendment  guarantees,  but  no  more. 

Heid,  that  the  sixth  and  fourteenth  counts  state  the  intent  of  the  defendants  to 
have  been  to  hinder  and  prevent  the  citizens  named,  being  of  African  de- 
scent, and  colored,  "  in  the  free  exercise  and  enjoyment  of  their  several  and 
respective  right  and  privilege  to  vote  at  any  election  to  be  thereafter  by  law 
had  and  held  by  the  people  in  and  of  the  said  State  of  Louisiana,  or  by  the 
people  of  and  in  the  parish  of  Grant  aforesaid.''  Inasmuch,  therefore,  as  it 
does  not  appear  in  these  counts  that  the  intent  of  the  defendants  was  to  pre- 
vent these  parties  from  exercising  their  right  to  vote  on  their  race,  &c. ,  it 
does  not  appear  that  it  was  their  intent  to  interfere  with  any  right  granted 
or  secured  by  the  constitution  or  laws  of  the  United  States.  One  may  sus- 
pect that  race  was  the  cause  of  the  hostility  ;  but  it  is  not  so  averred.  This 
is  material  to  a  description  of  the  substance  of  the  offence,  and  cannot  be 
supplied  by  implication.  Every  thing  essential  must  be  charged  positively, 
and  not  inferentially.     The  defect  here  is  not  in  form,  but  in  substance. 

Held,  that  the  seventh  and  fifteenth  counts  are  no  better  than  the  sixth  and 
fourteenth.  The  intent  charged  is  to  put  the  parties  named  in  great  fear  of 
bodily  harm,  and  to  injure  and  oppress  them,  because,  being  and  having 
been  in  all  things  qualified,  they  had  voted  "  at  an  election  before  that  time 
had  and  held  according  to  law  by  the  people  of  the  said  State  of  Louisiana, 
in  said  State,  to  wit,  on  the  fourth  day  of  November,  a.d.  1872,  and  at  di- 
vers other  elections  by  the  people  of  the  State,  also  before  that  time  had  and 
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held  according  to  law."  There  is  nothing  to  show  that  the  elections  voted 
at  were  any  other  than  State  elections,  or  that  the  conspiracy  was  formed 
on  account  of  the  race  of  the  parties  against  whom  the  conspirators  were  to 
act.  The  charge  as  made  is  really  nothing  more  than  a  conspiracy  to  com- 
mit a  breach  of  the  peace  within  a  State.  Certainly  it  will  not  be  claimed 
that  the  United  States  have  the  power  or  are  required  to  do  mere  police 
daty  in  the  States.  If  a  State  cannot  protect  itself  against  dcHnestic  tio- 
lence,  the  United  States  may,  upon  the  call  of  the  executive,  where  the 
legislature  cannot  be  convened,  lend  their  assistance  for  that  purpose.  This 
is  a  guaranty  of  the  Constitution  ;  but  it  applies  to  no  case  lilte  this. 

HM,  that  the  first,  second,  third,  fourth,  sixth,  seventh,  ninth,  tenth,  eleventh, 
twelfth,  fourteenth,  and  fifteenth  counts  do  not  contain  charges  of  a  crim- 
inal nature  made  indictable  under  the  laws  of  the  United  States,  and  are 
not  good  and  suflicient  in  law.  They  do  not  show  that  it  was  the  intent  of 
the  defendants,  by  their  conspiracy,  to  hinder  or  prevent  the  enjoyment  of 
any  right  granted  or  secured  by  the  Constitution. 

Held,  that  the  intent  charged  in  the  fifth  and  thirteenth  is  "to  hinder  and 
prevent  the  parties  in-  their  respective  free  exercise  and  enjoyment  of  the 
rights,  privileges,  immunities,  and  protection  granted  and  secured  to  them 
respectively  as  citizens  of  the  United  States,  and  as  citizens  of  said  State  of 
Louisiana,"  "for  the  reason  that  they,  •  •  *  being  then  and^there 
citizens  of  said  State  and  of  the  United  States,  were  persons  of  African  de- 
scent and  race,  and  persons  of  color,  and  not  white  citizens  thereof ;"  and  in 
the  eighth  and  sixteenth,  to  hinder  and  prevent  them  "  in  their  several  and 
respective  free  exercise  and  enjoyment  of  every,  each,  all,  and  singular  the 
several  rights  and  privileges  granted  and  secured  to  them  by  the  constitu- 
tion and  laws  of  the  United  States."  The  same  general  statem^it  of  the 
rights  to  be  interfered  with  is  found  in  the  fifth  and  thirteenth  counts. 

Held,  that  the  question  here  is  whether  the  offence  has  here  been  described  at 
all.  These  counts  in  the  indictment  charge,  in  substance,  that  the  Intent 
in  this  case  was  to  hinder  and  prevent  these  citizens  in  the  free  exercise  and 
enjoyment  of  "  every,  each,  all,  and  singular  "  the  rights  granted  them  by 
the  Constitution,  &c.     There  is  no  specification  of  any  particular  right. 

Held,  that  in  criminal  cases,  prosecuted  under  the  laws  of  the  United  States,  the 
accused  has  the  constitutional  right  "to  be  informed  of  the  natoie  and 
cause  of  the  accusation."  The  indictment  must  set  forth  the  offence  *'  with 
clearness  and  all  necessary  certainty,  to  apprise  the  accused  of  the  crime 
with  which  he  stands  charged,  and  every  ingredient  of  which  the  offence  is 
composed,  must  be  accurately  and  clearly  alleged.  It  Is  an  elementary 
principle  of  criminal  pleading,  that  where  the  definition  of  an  offence, 
whether  it  be  at  common  law  or  by  statute,  includes  generic  terms,  it  is  not 
sufficient  that  the  indictment  shall  charge  the  offence  in  the  same  generic 
terms  as  in  the  definition  ;  but  it  must  state  the  species, —  it  most  amount 
to  particulars.  A  crime  is  made  up  of  acts  and  intent ;  and  these  must  be 
set  forth  in  the  indictment,  with  reasonable  particularity  of  time,  plaoe,  and 
circumstances.  The  indictment  should  state  the  particulars,  to  inform  the 
court  as  well  as  the  accused. 

SM,  that  these  counts  are  too  vague  and  general.  They  lack  the  certainty 
and  precision  required  by  the  established  rules  of  pleading,  and  they  an 
not  good  and  sufficient  in  law. 
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Mr,  Attorney-  General  Williams  and  Mr.  Solicitor-  Oeneral 
PhillipSj  for  the  United  States. 

Mr.  JHeverdy  Johnson^  Mr.  David  Dudley  Fields  Mr. 
Philip  Phillips^  and  Mr.  R.  H.  Marr^  for  the  accused. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  case  comes  here  with  a  certificate  by  the  judges  of 
the  Circuit  Court  for  the  District  of  Louisiana  that  they 
were  divided  in  opinion  upon  a  question  which  occurred  at 
the  hearing.  It  presents  for  our  consideration  an  indictment 
containing  sixteen  counts,  divided  into  two  series  of  eight 
counts  each,  based  upon  sect.  6  of  the  Enforcement  Act  of 
May  31,  1870.    That  section  is  as  follows : — 

^^That  if  two  or  more  persons  shall  band  or  conspire  to- 
gether, to  go  in  disguise  upon  the  public  highway,  or  upon 
tha  premises  of  another,  with  intent  to  violate  any  provision 
of  this  act,  or  to  injure,  oppress,  threaten,  or  intimidate  any 
citizen,  with  intent  to  prevent  or  hinder  his  free  exercise  and 
enjoyment  of  any  right  or  privilege  granted  or  secured  to 
him  by  the  constitution  or  laws  of  the  United  States,  or  be- 
cause of  his  having  exercised  the  same,  such  person  shall  be 
held  guilty  of  felony,  and,  on  conviction  thereof,  shall  be 
fined  or  imprisoned,  or  both,  at  the  discretion  of  the  court, 
—  the  fine  not  to  exceed  $5,000,  and  the  imprisonment  not 
to  exceed  ten  years;  and  shall,  moreover,  be  thereafter 
ineligible  to,  and  disabled  from  holding,  any  office  or  place 
of  honor,  profit,  or  trust  created  by  the  constitution  or  laws 
of  the  United  States."     16  Stat.  141. 

The  question  certified  arose  upon  a  motion  in  arrest  of 
judgment  after  a  verdict  of  guilty  generally  upon  the  whole 
sixteen  counts,  and  is  stated  to  be,  whether  ^'the  said  six- 
teeiKcounts  of  said  indictment  are  severally  good  and  suf- 
ficient in  law,  and  contain  charges  of  criminal  matter 
indictable  under  the  laws  of  the  United  States." 

The  general  charge  in  the  first  eight  counts  is  that  of 
'' banding,"  and  in  the  second  eight,  that  of  ^'conspiring" 
together  to  injure,  oppress,  threaten,  and  intimidate  Levi 
Nelson  and  Alexander  Tillman,  citizens  of  the  United  States, 
of  African  descent  and  persons  of  color,  with  intent  thereby 
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to  hinder  and  prevent  them  in  their  free  exercise  and  enjoy- 
ment of  rights  and  privileges  "granted  and  secured"  to 
them  "in  common  with  all  other  good  citizens  of  the  United 
States  by  the  constitution  and  laws  of  the  United  States/' 

The  offences  provided  for  by  the  statute  in  question  do 
not  consist  in  the  mere  "banding"  or  " conspiring"  of  two 
or  more  persons  together,  but  in  their  banding  or  conspiring 
with  the  intent,  or  for  any  of  the  purposes,  specified.  To 
bring  this  case  under  the  operation  of  the  statute,  therefore, 
it  must  appear  that  the  right,  the  enjoyment  of  which  the 
conspirators  intended  to  hinder  or  prevent,  was  one  granted 
or  secured  by  the  constitution  or  laws  of  the  United  States. 
If  it  does  not  so  appear,  the  criminal  matter  charged  has  not 
been  made  indictable  by  any  act  of  Congress. 

We  have  in  our  political  system  a  government  of  the 
United  States  and  a  government  of  each  of  the  several  States. 
Each  of  these  governments  is  distinct  from  the  others,  and 
each  has  citizens  of  its  own  who  owe  it  allegiance,  and  whose 
rights,  within  its  jurisdiction,  it  must  protect.  The  same 
person  may  be  at  the  same  time  a  citizen  of  the  United  States 
and  a  citizen  of  a  State,  but  his  rights  of  citizenship  under 
one  of  these  governments  will  be  different  from  those  he  has 
under  the  other.     Slaughter- House  Cases^  16  Wall.,  74. 

Citizens  are  the  members  of  the  political  community  to 
which  they  belong.  They  are  the  people  who  compose  the 
community,  and  who,  in  their  associated  capacity,  have  es- 
tablished or  submitted  themselves  to  the  dominion  of  a 
government  for  the  promotion  of  their  general  welfare  and 
the  protection  of  their  individual  as  well  as  their  collective 
rights.  In  the  formation  of  a  government,  the  people  may 
confer  upon  it  such  powers  as  they  choose.  The  govern- 
ment, when  so  formed,  may,  and  when  called  upon  should; 
exercise  all  the  powers  it  has  for  the  protection  of  the  rights 
of  its  citizens  and  the  people  within  its  jurisdiction  ;  but  it 
can  exercise  no  other.  The  duty  of  a  government  to  afford 
protection  is  limited  always  by  the  power  it  possesses  for 
that  purpose. 

Experience  made  the  fact  known  to  the  people  of  the 
United  States  that  they  required  a  national  government  for 
national  purposes.  The  separate  governments  of  the  sepa- 
rate States,  bound  together  by  the  articles  of  confederation 
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alone,  were  not  sufficient  for  the  promotion  of  the  general 
welfare  of  the  people  in  respect  to  foreign  nations,  or  for 
their  complete  protection  as  citizens  of  the  confederate  States. 
For  this  reason,  the  people  of  the  United  States,  *'in  order 
to  form  a  more  perfect  union,  establish  justice,  insure  do- 
mestic tranquillity,  provide  for  the  common  defence,  promote 
the  general  welfare,  and  secure  the  blessings  of  liberty"  to 
themselves  and  their  posterity  (Const.  Preamble),  ordained 
and  established  the  government  of  the  United  States,  and 
defined  its  powers  by  a  constitution,  which  they  adopted  as 
its  fundamental  law,  and  made  its  rule  of  action. 

The  government  thus  established  and  defined  is  to  some 
extent  a  government  of  the  States  in  their  political  capacity. 
It  is  also,  for  certain  purposes,  a  government  of  the  i)eopl6. 
Its  powers  are  limited  in  number,  but  not  in  degree.  Within 
the  scope  of  its  powers,  as  enumerated  and  defined,  it  is  su- 
preme and  above  the  States ;  and  beyond,  it  has  no  exist- 
ence. It  was  erected  for  special  purposes,  and  endowed 
with  all  the  powers  necessary  for  its  own  preservation  and 
the  accomplishment  of  the  end  its  people  had  in  view.  It 
can  neither  grant  nor  secure  to  its  citizens  any  right  or  privi- 
l^e  not  expressly  or  by  implication  placed  under  its  juris- 
diction. 

The  people  of  the  United  States  resident  within  any  State 
are  subject  to  two  governments :  one  State,  and  the  other  Na- 
tional ;  but  there  need  be  no  conflict  between  the  two.  The 
powers  which  one  possesses,  the  other  does  not.  They  are  es- 
tablished for  different  purposes,  and  have  separate  jurisdic- 
tions. Together  they  make  one  whole,  and  furnish  the 
people  of  the  United  States  with  a  complete  government, 
ample  for  the  protection  of  all  their  rights  at  home  and 
abroad.  True,  it  may  sometimes  happen  that  a  person  is 
amenable  to  both  jurisdictions  for  one  and  the  same  act. 
Thus,  if  a  marshal  of  the  United  States  is  unlawfully  resisted 
while  executing  the  process  of  the  courts  within  a  State,  and 
the  resistance  is  accompanied  by  an  assault  on  the  officer, 
the  sovereignty  of  the  United  States  is  violated  by  the  re- 
sistance, and  that  of  the  State  by  the  breach  of  peace,  in  the 
assault.  So,  too,  if  one  passes  counterfeited  coin  of  the  Uni- 
ted States  within  a  State,  it  may  be  an  offence  against  the 
United  States  and  the  State :  The  United  States,  because  it 
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discredits  the  coin  ;  and  the  State,  because  of  the  fraud  upon 
him  to  whom  it  is  passed.  This  does  not,  however,  neces- 
sarily imply  that  the  two  governments  possess  powers  in 
common  or  bring  them  into  conflict  with  each  other.  It  is 
the  natural  consequence  of  a  citizenship  which  owes  alle- 
giance to  two  sovereignties  and  claims  protection  from 
both.  The  citizen  cannot  complain,  because  he  has  volun- 
tarily submitted  himself  to  such  a  form  of  government.  He 
'  owes  allegiance  to  the  two  departments,  so  to  speak,  and 
within  their  respective  spheres  must  pay  the  penalties  which 
each  exacts  for  disobedience  to  its  laws.  In  return,  he  can 
demand  protection  from  each  within  its  own  jurisdiction. 

The  government  of  the  United  States  is  one  of  delegated 
powers  alone.  Its  authority  is  defined  and  limited  by  the 
Constitution.  All  powers  not  granted  to  it  by  that  instrument 
are  reserved  to  the  States  or  the  people.  No  rights  can  be 
acquired  under  the  constitution  or  laws  of  the  United  States, 
except  such  as  the  government  of  the  United  States  has  the 
authority  to  grant  or  secure.  All  that  cannot  be  so  granted 
or  secured  are  left  under  the  protection  of  the  States. 

We  now  proceed  to  an  examination  of  the  indictment,  to 
ascertain  whether  the  several  rights,  which  it  is  alleged  the 
defendants  intended  to  interfere  with,  are  such  as  had  been 
in  law  and  in  fact  granted  or  secured  by  the  constitution  or 
laws  of  the  United  States. 

The  first  and  ninth  counts  state  the  intent  of  the  defend- 
ants to  have  been  to  hinder  and  prevent  the  citizens  named, 
in  the  free  exercise  and  enjoyment  of  their  **  lawful  right 
and  privilege  to  peaceably  assemble  together  with  each 
other  and  with  other  citizens  of  the  United  States  for  a 
peaceful  and  lawful  purpose.'*  The  right  of  the  people 
peaceably  to  assemble  for  lawful  purposes  existed  long  be- 
fore the  adoption  of  the  Constitution  of  the  United  States. 
In  fact,  it  is,  and  always  has  been,  one  of  the  attributes  of 
citizenship  under  a  free  government.  It  "derives  its 
source,"  to  use  the  language  of  Chief  Justice  Marshall,  in 
Gibbons  y.  OgdeUj  9  Whes^t,  211,  "from  those  laws  whose 
authority  is  acknowledged  by  civilized  man  throughout  the 
world."  It  is  found  wherever  civilization  exists.  It  was 
not,  therefore,  a  right  granted  to  the  people  by  the  Consti- 
tution.   The  government  of  the  United  States  when  estab- 
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lished  foand  it  in  existence,  with  the  obligation  on  the  part 
of  the  States  to  afford  it  protection.  As  no  direct  power 
over  it  was  granted  to  Congress,  it  remains,  according  to  the 
rnling  in  Oihhons  v.  Ogden^  id.  203,  subject  to  Slate  juris- 
diction. Only  such  existing  rights  were  committed  by  the 
X>eople  to  the  protection  of  Congress  as  came  within  the  gen- 
eral scope  of  the  authority  granted  to  the  national  govern- 
ment. 

The  first  amendment  to  the  Constitution  prohibits  Con- 
gress from  abridging  ^'the  right  of  the  people  to  assemble 
and  to  petition  the  government  for  a  redress  of  grievances." 
This,  like  the  other  amendments  proposed  and  adopted  at 
the  same  time,  was  not  intended  to  limit  the  powers  of  the 
State  government  in  respect  to  their  own  citizens,  but  to  op- 
erate upon  the  National  government  alone.  Barron  v.  The 
City  qf  Baltimore^lVei.  260 ;  Lessee  of  Livingston-^.  Moore^ 
id.  661 ;  Fox  v.  OMOy  5  How.  434 ;  Smith  v.  Maryland^  18 
id.  76;  Withers  v.  Buckley ,  20  id.  90;  Pervear  v.  The 
Commonwealth^  6  Wall.  479 ;  Twitchell  v.  The  Common- 
wealth^ 7  id.  321 ;  Edwards  v.  Elliott^  21  id.  557.  It  is  now 
too  late  to  question  the  correctness  of  this  construction.  As 
was  said  by  the  late  Chief  Justice,  in  Twitchell  v.  The  Comr 
monweaithy  7  Wall.  326,  *Hhe  scope  and  application  of 
these  amendments  are  no  longer  subjects  of  discussion  here." 
They  left  the  authority  of  the  States  just  where  they  found 
it,  and  added  nothing  to  the  already  existing  powers  of  the 
United  States. 

The  particular  amendment  now  under  consideration 
assumes  the  existence  of  the  right  of  the  people  to  assemble 
for  lawful  purposes,  and  protects  it  against  encroachment 
by  Congress.  The  right  was  not  created  by  the  amendment ; 
neither  was  its  continuance  guaranteed,  except  as  against 
congressional  interference.  For  their  protection  in  its  en- 
joyment, therefore,  the  people  must  look  to  the  States. 
The  power  for  that  purpose  was  originally  placed  there,  and 
it  has  never  been  surrendered  to  the  United  States. 

The  right  of  the  people  peaceably  to  assemble  for  the 
purpose  of  petitioning  Congress  for  a  redress  of  grievances, 
or  for  anything  else  connected  with  the  powers  or  the  duties 
of  the  national  government,  is  an  attribute  of  national  citi- 
zenship, and,  as  such,  under  the  protection  of,  and  guaran- 
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teed  by,  the  United  States.  The  very  idea  of  a  government, 
republican  in  form,  implies  a  right  on  the  part  of  its  citizens 
to  meet  peaceably  for  consultation  in  respect  to  public 
affairs  and  to  petition  for  a  redress  of  grievances.  If  it  had 
been  alleged  in  these  counts  that  the  object  of  the  defend- 
ants was  to  prevent  a  meeting  for  such  a  purpose,  the  case 
would  have  been  within  the  statute,  and  within  the  scope  of 
the  sovereignty  of  the  United  States.  Such,  however,  is  not 
the  case.  The  offence,  as  stated  in  the  indictment,  will  be 
made  out,  if  it  be  shown  that  the  object  of  the  conspiracy 
was  to  prevent  a  meeting  for  any  lawful  purpose  whatever. 

The  second  and  tenth  counts  are  equally  defective.  The 
right  there  specified  is  that  of  ^^  bearing  arms  for  a  lawful 
purpose."  This  is  not  a  right  granted  by  the  Constitution. 
Neither  is  it  in  any  manner  dependent  upon  that  instrument 
for  its  existence.  The  second  amendment  declares  that  it 
shall  not  be  infringed;  but  this,  as  has  been  seen,  means 
no  more  than  that  it  shall  not  be  infringed  by  Congress. 
This  is  one  of  the  amendments  that  has  no  other  effect  than 
to  restrict  the  powers  of  the  national  government,  leaving 
the  people  to  look  for  their  protection  against  any  violation 
by  their  fellow-citizens  of  the  rights  it  recognizes,  to  what  is 
called,  in  The  City  of  New  York  v.  Miln,  11  Pet.  109,  the 
'^  powers  which  relate  to  merely  municipal  legislation,  or 
what  was,  perhaps,  more  properly  called  internal  police," 
'*  not  surrendered  or  restrained  "  by  the  Constitution  of  the 
United  States. 

The  third  and  eleventh  counts  are  even  more  objectionable. 
They  charge  the  intent  to  have  been  to  deprive  the  citizens 
named,  they  being  in  Louisiana,  *'  of  their  respective  several 
lives  and  liberty  of  person  without  due  process  of  law." 
This  is  nothing  else  than  alleging  a  conspiracy  to  falsely 
imprison  or  murder  citizens  of  the  United  States,  being 
within  the  territorial  jurisdiction  of  the  State  of  Louisiana. 
The  rights  of  life  and  personal  liberty  are  natural  rights  of 
man.  ''To  secure  these  rights,"  says  the  Declaration  of 
Independence,  "governments  are  instituted  among  men,  de- 
riving their  just  powers  from  the  consent  of  the  governed." 
The  very  hightest  duty  of  the  States,  when  they  entered 
into  the  Union  under  the  Constitution,  was  to  protect  all 
persons  within  their  boundaries  in  the  enjoyment  of  these 
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"unalienable  rights  with  which  they  were  endowed  by  their 
Creator."  Sovereignty,  for  this  purpose,  rests  alone  with 
the  States.  It  is  no  more  the  duty  or  within  the  power  of 
the  United  States  to  punish  for  a  conspiracy  to  falsely  im- 
prison or  murder  within  a  State,  than  it  would  be  to  punish 
for  false  imprisonment  or  murder  itself. 

The  fourteenth  amendment  prohibits  a  State  from  depriv- 
ing any  person  of  life,  liberty,  or  property,  without  due 
process  of  law ;  but  this  adds  nothing  to  the  rights  of  one 
citizen  as  against  another.  It  simply  furnishes  an  additional 
guaranty  against  any  encroachment  by  the  States  upon  the 
fundamental  rights  which  belong  to  every  citizen  as  a  mem- 
ber of  society.  As  was  said  by  Mr.  Justice  Johnson,  in  Bank 
of  ColuTnbiay.  Okely^  4  Wheat.  244,  it  secures  "the  indi- 
vidual from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment, unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice."  These  counts  in  the  indict- 
ment do  not  call  for  the  exercise  of  any  of  the  powers  con- 
ferred by  this  provision  in  the  amendment. 

The  fourth  and  twelfth  counts  charge  the  intent  to  have 
been  to  prevent  and  hinder  the  citizens  named,  who  were 
of  African  descent  and  persons  of  color,  in  "the  free  exer- 
cise and  enjoyment  of  their  several  right  and  privilege  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings,-  then 
and  there,  before  that  time,  enacted  or  ordained  by  the  said 
State  of  Louisiana  and  by  the  United  States ;  and  then  and 
there,  at  that  time,  being  in  force  in  the  said  State  and  Dis- 
trict of  Louisiana  aforesaid,  for  the  security  of  their  respec- 
tive persons  and  property,  then  and  there,  at  that  time 
enjoyed  at  and  within  said  State  and  District  of  Louisi- 
ana by  white  persons,  being  citizens  of  said  State  of  Louisi- 
ana and  the  United  States,  for  the  protection  of  the  persons 
and  property  of  said  white  citizens."  There  is  no  allegation 
that  this  was  done  because  of  the  race  or  color  of  the  per- 
sons conspired  against.  When  stripped  of  its  verbiage,  the 
case  as  presented  amounts  to  nothing  more  than  that  the 
defendants  conspired  to  prevent  certain  citizens  of  the  United 
States,  being  within  the  State  of  Louisiana,  from  enjoying 
the  equal  protection  of  the  laws  of  the  State  and  of  the 
United  States. 

The  fourteenth  amendment  prohibits  a  State  from  deny- 
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ing  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws ;  but  this  provision  does  not,  any  more  than  the 
one  which  precedes  it,  and  which  we  have  just  considered, 
add  anything  to  the  rights  which  one  citizen  has  under  the 
Constitution  against  another.  The  equality  of  the  rights  of 
citizens  is  a  principle  of  republicanism.  Every  republican 
government  is  in  duty  bound  to  protect  all  its  citizens  in 
the  enjoyment  of  this  principle,  if  within  its  power:  That 
duty  was  originally  assumed  by  the  States ;  and  it  still  re- 
mains there.  The  only  obligation  resting  upon  the  United 
States  is  to  see  that  the  States  do  not  deny  the  right.  This 
the  amendment  guarantees,  but  no  more.  The  power  of  the 
national  government  is  limited  to  the  enforcement  of  this 
guaranty. 

No  question  arises  under  the  Civil  Rights  Act  of  April  9, 
1866  (14  Stat.  27),  which  is  intended  for  the  protection  of 
citizens  of  the  United  States  in  the  enjoyment  of  certain 
rights  without  discrimination  on  account  of  race,  color,  or 
previous  condition  of  servitude,  because,  as  has  already 
been  stated,  it  is  nowhere  alleged  in  these  counts  that  the 
wrong  contemplated  against  the  rights  of  these  citizens  was 
on  account  of  their  race  or  color. 

Another  objection  is  made  to  these  counts,  that  they  are 
too  vague  and  uncertain.  This  will  be  considered  hereafter, 
in  connection  with  the  same  objection  to  other  counts. 

The  sixth  and  fourteenth  counts  state  the  intent  of  the 
defendants  to  have  been  to  hinder  and  prevent  the  citizens 
named,  being  of  African  descent  and  colored,  **in  the  free 
exercise  and  enjoyment  of  their  several  and  respective  right 
and  privilege  to  vote  at  any  election  to  be  thereafter  by  law 
had  and  held  by  the  people  in  and  of  the  said  State  of 
Louisiana,  and  by  the  people  of  and  in  the  parish  of  Grant 
aforesaid."  In  Minor  v.  HapperseU^  21  Wall.  178,  we 
decided  that  the  Constitution  of  the  United  States  has  not 
conferred  the  right  of  suffrage  upon  any  one,  and  that  the 
United  States  have  no  voters  of  their  own  creation  in  the 
States.  In  United  States  v.  Reese  et  aZ.,  supra^  p.  214, 
we  held  that  the  fifteenth  amendment  has  invested  the 
citizens  of  the  United  States  with  a  new  constitutional 
right,  which  is,  exemption  from  discrimination  in  the  ex- 
ercise of  the  elective  franchise  on  account  of  race,  color, 
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or  previouB  condition  of  servitude.  From  this  it  appears 
that  the  right  of  suffrage  is  not  a  necessary  attribute  of 
national  citizenship;  but  that  exemption  from  discrimina- 
tion in  the  exercise  of  that  right  on  account  of  race, 
&c.,  is.  The  right  to  vote  in  the  States  comes  from  the 
States ;  but  the  right  of  exemption  from  the  prohibited  dis- 
crimination comes  from  the  United  States.  The  first  has  not 
been  granted  or  secured  by  the  Constitution  of  the  United 
States ;  but  the  last  has  been. 

Inasmuch,  therefore,  as  it  does  not  appear  in  these  counts 
that  the  intent  of  the  defendants  was  to  prevent  these  par- 
ties from  exercising  their  right  to  vote  on  account  of  their 
race,  &c.,  it  does  not  appear  that  it  was  their  intent  to  inter- 
fere with  any  right  granted  or  secured  by  the  constitution 
or  laws  of  the  United  States.  We  may  suspect  that  race 
-was  the  cause  of  the  hostility;  but  it  is  not  so  averred. 
This  is  material  to  a  description  of  the  substance  of  the 
offence,  and  cannot  be  supplied  by  implication.  Everything 
essential  must  be  charged  positively,  and  not  inferentially. 
The  defect  here  is  not  in  form,  but  in  substance. 

The  seventh  and  fifteenth  counts  are  no  better  than  the 
sixth  and  fourteenth.  The  intent  here  charged  is  to  put  the 
parties  named  in  great  fear  of  bodily  harm,  and  to  injure 
and  oppress  them,  because,  being  and  having  been  in  all 
things  qualified,  they  had  voted  ''at  an  election  before  that 
time  had  and  held  according  to  law  by  the  people  of  the 
said  State  of  Louisiana,  in  said  State,  to  wit,  on  the  fourth 
day  of  November,  a.d,  1872,  and  at  divers  other  elections 
by  the  people  of  the  State,  also  before  that  time  had  and 
held  according  to  law."  There  is  nothing  to  show  that  the 
elections  voted  at  were  any  other  than  State  elections,  or 
that  the  conspiracy  was  formed  on  account  of  the  race  of 
the  parties  against  whom  the  conspirators  were  to  act.  The 
charge  as  made  is  really  of  nothing  more  than  a  conspiracy 
to  commit  a  breach  of  the  peace  within  a  State.  Certainly 
it  will  not  be  claimed  that  the  United  States  have  the  power 
or  are  required  to  do  mere  police  duty  in  the  States.  If  a 
State  cannot  protect  itself  against  domestic  violence,  the 
United  States  may,  upon  the  call  of  the  executive,  wben  the 
l^islature  cannot  be  convened,  lend  their  assistance  for  that 
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purpose.    This  is  a  guaranty  of  the  Constitution  (art.  4, 
sect.  4) ;  but  it  applies  to  no  case  like  this. 

We  are,  therefore,  of  the  opinion  that  the  first,  second, 
third,  fourth,  sixth,  seventh,  ninth,  tenth,  eleventh,  twelfth, 
fourteenth,  and  fifteenth  counts  do  not  contain  charges  of  a 
criminal  nature  made  indictable  under  the  laws  of  the 
United  States,  and  that  consequently  they  are  not  good  and 
sufllcient  in  law.  They  do  not  show  that  it  was  the  intent 
of  the  defendants,  by  their  conspiracy,  to  hinder  or  "prevent 
the  enjoyment  of  any  right  granted  or  secured  by  the  Con- 
stitution. 

We  come  now  to  consider  the  fifth  and  thirteenth  and  the 
eighth  and  sixteenth  counts,  which  may  be  brought  together 
for  that  purpose.  The  intent  charged  in  the  fifth  and  thir- 
teenth is  "to  hinder  and  prevent  the  parties  in  their  respec- 
tive free  exercise  and  enjoyment  of  the  rights,  privileges, 
immunities,  and  protection  granted  and  secured  to  them 
respectively  as  citizens  of  the  United  States,  and  as  citizens 
of  said  State  of  Louisiana,"  for  the  reason  that  they,  *  *  * 
being  then  and  there  citizens  of  said  State  and  of  the  United 
States,  were  persons  of  African  descent  and  race,  and  per- 
sons of  color,  and  not  white  citizens  thereof;"  and  in  the 
eighth  and  sixteenth,  to  hinder  and  prevent  them  ''in  their 
several  and  respective  free  exercise  and  enjoyment  of  every, 
each,  all,  and  singular  the  several  rights  and  privileges 
granted  and  secured  to  them  by  the  constitution  and  laws 
of  the  United  States."  The  same  general  statement  of  the 
rights  to  be  interfered  with  is  found  in  the  fifth  and  thir- 
teenth counts. 

According  to  the  view  we  take  of  these  counts,  the  ques- 
tion is  not  whether  it  is  enough,  in  general,  to  describe  a 
statutory  offence  in  the  language  of  the  statute,  but  whether 
the  offence  has  here  been  described  at  all.  The  statute  pro- 
vides for  the  punishment  of  those  who  conspire  "  to  injure, 
oppress,  threaten,  or  intimidate  any  citizen,  with  intent  to 
prevent  or  hinder  his  free  exercise  and  enjoyment  of  any 
right  or  privilege  granted  or  secured  to  him  by  the  consti- 
tution or  laws  of  the  United  States."  These  counts  in  the 
indictment  charge,  in  substance,  that  the  intent  in  this  case 
was  to  hinder  and  prevent  these  citizens  in  the  free  exercise 
and  enjoyment  of   *' every,  each,  all,  and  singular"   the 
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rights  granted  them  by  the  Constitution,  &c.  There  is  no 
specification  of  any  particular  right.  The  language  is  broad 
enough  to  cover  all. 

In  criminal  cases,  prosecuted  under  the*law8of  the  United 
States,  the  accused  has  the  constitutional  right  ^Ho  be  in- 
formed of  the  nature  and  cause  of  the  accusation."  Amend. 
VI.  In  United  States  v.  MillSy  7  Pet.  142,  this  was  con- 
strued to  mean,  that  the  indictment  must  set  forth  the  offence 
"with  clearness  and  all  necessary  certainty,  to  apprise  the 
accused  of  the  crime  with  which  he  stands  charged ;"  and 
in  United  States  v.  Cook^  17  Wall.  174,  that  *' every  ingre- 
dient of  which  the  offence  is  composed  must  be  accurately 
and  clearly  alleged."  It  is  an  elementary  principle  of  crim- 
inal pleading,  that  where  the  definition  of  an  offence, 
whether  it  be  by  common  law  or  by  statute,  '*  includes  ge- 
neric terms,  it  is  not  sufficient  that  the  indictment  shall 
charge  the  offence  in  the  same  generic  terms  as  in  the  defini- 
tion ;  but  it  must  state  the  species  —  it  must  descend  to  par- 
ticulars. 1  Arch.  Cr.  Pr.  and  PL,  291.  The  object  of  the 
indictment  is,  first,  to  furnish  the  accused  with  such  a  de- 
scription of  the  charge  against  him  as  will  enable  him  to  make 
his  defence,  and  avail  himself  of  his  conviction  or  acquittal 
for  protection  against  a  further  prosecution  for  the  same 
cause ;  and,  second,  to  inform  the  court  of  the  facts  alleged, 
so  that  it  may  decide  whether  they  are  sufficient  in  law  to 
support  a  conviction,  if  one  should  be  had.  For  this,  facts 
are  to  be  stated,  not  conclusions  of  law  alone.  A  crime  is 
made  up  of  acts  and  intent ;  and  these  must  be  set  forth  in 
the  indictment,  with  reasonable  particularity  of  time,  place, 
and  circumstance. 

It  is  a  crime  to  steal  goods  and  chattels ;  but  an  indictment 
would  be  bad  that  did  not  specify  with  some  degree  of  cer- 
tainty the  articles  stolen.  This,  because  the  accused  must 
be  advised  of  the  essential  particulars  of  the  charge  against 
him,  and  the  court  must  be  able  to  decide  whether  the  prop- 
erty taken  was  such  as  was  the  subject  of  larceny.  So,  too, 
it  is  in  some  States  a  crime  for  two  or  more  persons  to  con- 
spire to  cheat  and  defraud  another  out  of  his  property  ;  but 
it  has  been  held  that  an  indictment  for  such  an  offence  must 
contain  allegations  setting  forth  the  means  proposed  to  be 
used  to  accomplish  the  purpose.     This,  because,  to  make 
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such  a  purpose  criminal,  the  con&piracy  must  be  to  cheat 
and  defraud  in  a  mode  made  criminal  by  statute ;  and  as  all 
cheating  and  defrauding  has  not  been  made  criminal,  it  is 
necessary  for  the  indictment  to  state  the  means  proposed,  in 
order  that  the  court  may  see  that  they  are  in  fact  illegal. 
State  V.  Parker,  43  N.  H.  83 ;  State  v.  Heach,  40  Vt  118 ; 
Alderman  v.  The  People^  4  Mich.  414 ;  State  v.  Roberts^  34 
Me.  32.  In  Maine,  it  is  an  offence  for  two  or  more  to  con- 
spire with  the  intent  unlawfully  and  wickedly  to  commit 
any  crime  punishable  by  imprisonment  in  the  State  prison 
{State  V.  Roberts);  but  we  think  it  will  hardly  be  claimed 
that  an  indictment  would  be  good  under  this  statute,  which 
charges  the  object  of  the  conspiracy  to  have  been  "  unlaw- 
fully and  wickedly  to  commit  each,  every,  all,  and  singular 
the  crimes  punishable  by  imprisonment  in  the  State  prison." 
All  crimes  are  not  so  punishable.  Whether  a  particular 
crime  be  such  a  one  or  not,  is  a  question  of  law.  The  ac- 
cused has,  therefore,  the  right  to  have  a  specification  of  the 
charge  against  him  in  this  respect,  in  order  that  he  may  de- 
cide whether  he  should  present  his  defence  by  motion  to 
quash,  demurrer,  or  plea ;  and  the  court,  that  it  may  de- 
termine whether  the  facts  will  sustain  the  indictment.  So 
here,  the  crime  is  made  to  consist  in  the  unlawful  combina- 
tion with  an  intent  to  prevent  the  enjoyment  of  any  right 
granted  or  secured  by  the  Constitution,  &c.  All  rights  are 
not  so  granted  or  secured.  Whether  one  is  so  or  not  is  a 
question  of  law,  to  be  decided  by  the  court,  not  the  prose- 
cutor. Therefore,  the  indictment  should  state  the  particu- 
lars, to  inform  the  court  as  well  as  the  accused.  It  must  be 
made  to  appear  —  that  is  to  say,  appear  from  the  indict- 
ment, without  going  further  —  that  the  acts  charged  will,  if 
proved,  support  a  conviction  for  the  offence  alleged. 

But  it  is  needless  to  pursue  the  argument  further.  The 
conclusion  is  irresistible,  that  these  counts  are  too  vagnaand 
general.  They  lack  the  certainty  and  precision  required  by 
the  established  rules  of  criminal  pleading.  It  follows  that 
they  are  not  good  and  sufficient  in  law.  They  are  so  de- 
fective that  no  judgment  of  conviction  should  be  pronounced 
upon  them. 
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I%e  order  of  the  Circuit  Court  arresting  the  judgment 
upon  the  verdict  iSy  therefore^  affirmed;  and  the  cause  re- 
manded^ with  instructions  to  discharge  the  defendants. 


Mb.  Justice  Clifford  dissenting. 

I  concur  that  the  judgment  in  this  case  should  be  arrested, 
but  for  reasons  quite  different  from  those  given  by  the 
court. 

Power  is  vested  in  Congress  to  enforce  by  appropriate 
legislation  the  prohibition  contained  in  the  fourteenth 
amendment  of  the  Constitution ;  and  the  fifth  section  of  the 
Enforcement  Act  provides  to  the  effect,  that  persons  who 
prevent,  hinder,  control,  or  intimidate,  or  who  attempt  to 
prevent,  hinder,  control,  or  intimidate,  any  person  to  whom 
the  right  of  suffrage  is  secured  or  guaranteed  by  that  amend- 
ment, from  exercising,  or  in  exercising  such  right,  by  means 
of  bribery  or  threats  ;  or  depriving  such  person  of  employ- 
ment or  occupation  ;  or  of  ejecting  such  person  from  rented 
house,  lands,  or  other  property;  or  by  threats  of  refusing  to 
renew  leases  or  contracts  for  labor ;  or  by  threats  of  violence 
to  himself  or  family, — such  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  fined  or  imprisoned,  or  both,  as  therein  provided. 
16  Stat.  141. 

Provision  is  also  made,  by  sect.  6  of  the  same  act,  that, 
it  two  or  more  persons  shall  band  together  or  conspire  to- 
gether, or  go  in  disguise,  upon  the  public  highway,  or  upon 
the  premises  of  another,  with  intent  to  prevent  or  hinder 
his  free  exercise  and  enjoyment  of  any  right  or  privilege 
granted  or  secured  to  him  by  the  constitution  and  laws  of 
the  United  States,  or  because  of  his  having  exercised  the 
same,  such  persons  shall  be  deemed  guilty  of  felony,  and, 
on  conviction  thereof,  shall  be  fined  or  imprisoned,  or  both, 
and  be  further  punished  as  therein  provided. 

More  than  one  hundred  persons  were  jointly  indicted  at 
the  April  Term,  1873,  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  charged  with  offences 
in  violation  of  the  provisions  of  the  Enforcement  Act  By 
the  record,  it  appears  that  the  indictment  contained  thirty- 
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two  counts,  in  two  series  of  sixteeen  counts  each  :  that  the 
first  series  were  drawn  under  the  fifth  and  sixth  sections  of 
the  act ;  and  that  the  second  series  were  drawn  under  the 
seventh  section  of  the  same  act ;  and  that  the  latter  series 
charged  that  the  prisoners  are  guilty  of  murder  committed 
by  them  in  the  act  of  violating  some  of  the  provisions  of  the 
two  preceding  sections  of  that  act. 

Eight  of  the  persons  named  in  the  indictment  appeared  on 
the  10th  of  June,  1874,  and  went  to  trial  under  the  plea  of 
not  guilty,  previously  entered  at  the  time  of  their  arraign- 
ment. Three  of  those  who  went  to  trial  —  to  wit,  the  three 
defendants  named  in  the  transcript  —  were  found  guilty  by 
the  jury  on  the  first  series  of  the  counts  of  the  indictment, 
and  not  guilty  on  the  second  series  of  the  counts  in  the  same 
indictment. 

Subsequently  the  convicted  defendants  filed  a  motion  for 
a  new  trial,  which  motion  being  overruled  they  filed  a  mo- 
tion in  arrest  of  judgment.  Hearing  was  had  upon  that 
motion ;  and  the  opinions  of  the  judges  of  the  Circuit  Court 
being  opposed,  the  matter  in  difference  was  duly  certified  to 
this  court,  the  question  being  whether  the  motion  in  arrest 
of  judgment  ought  to  be  granted  or  denied. 

Two  only  of  the  causes  of  arrest  assigned  in  the  motion 
will  be  considered  in  answering  the  questions  certified. 

(1.)  Because  the  matters  and  things  set  forth  and  charged 
in  the  several  counts  in  question  do  not  constitute  offences 
against  the  laws  of  the  United  States,  and  do  not  come 
within  the  purview,  the  intent,  and  meaning  of  the  Enforce- 
ment Act. 

(2.)  Because  the  several  counts  of  the  indictment  in  ques- 
tion are  too  vague,  insufficient,  and  uncertain  to  afford  the 
accused  proper  notice  to  plead  and  prepare  their  defence, 
and  do  not  set  forth  any  offence  defined  by  the  Enforcement 
Act. 

Four  other  causes  of  arrest  were  assigned;  but,  in  the 
view  taken  of  the  case,  it  will  be  sufficient  to  examine  the 
two  causes  above  set  forth. 

Since  the  questions  were  certified  into  this  court,  the  par- 
ties have  been  fully  heard  in  respect  to  all  the  questions 
presented  for  decision  in  the  transcript.  Questions  not 
pressed  at  the  argument  will  not  be  considered ;  and  inas- 
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much  as  the  counsel  in  behalf  of  the  United  States  confined 
their  arguments  entirely  to  the  thirteenth,  fourteenth,  and 
sixteenth  counts  of  the  first  series  in  the  indictment,  the 
answers  may  well  be  limited  to  these  counts,  the  others  be- 
ing virtually  abandoned.  Mere  introductory  allegations 
will  be  omitted  as  unimportant,  for  the  reason  that  the  ques- 
tions to  be  answered  relate  to  the  allegations  of  the  respec- 
tive counts  describing  the  offence. 

As  described  in  the  thirteenth  count,  the  charge  is,  that 
the  defendants  did,  at  the  time  and  place  mentioned,  com- 
bine, conspire,  and  confederate  together,  between  and  among 
themselves,  for  and  with  the  unlawful  and  felonious  intent 
and  purpose  one  Levi  Nelson  and  one  Alexander  Tillman, 
each  of  whom  being  then  and  there  a  citizen  of  the  United 
States,  of  African  descent,  and  a  person  of  color,  unlawfully 
and  feloniously  to  injure,  oppress,  threaten,  and  intimidate, 
with  the  unlawful  and  felonious  intent  thereby  the  said  per- 
sons of  color,  respectively,  then  and  there  to  hinder  and 
prevent  in  their  respective  and  several  free  exercise  and  en- 
joyment of  the  rights,  privileges,  and  immunities,  and  pro- 
tection, granted  and  secured  to  them  respectively  as  citizens 
of  the  United  States  and  citizens  of  the  State,  by  reason  of 
their  race  and  color ;  and  because  that  they,  the  said  per- 
sons of  color,  being  then  and  there  citizens  of  the  State  and 
of  the  United  States,  were  then  and  there  persons  of  African 
descent  and  race,  and  persons  of  color,  and  not  white  citi- 
zens thereof  ;  the  same  being  a  right  or  privilege  granted  or 
secured  to  the  said  persons  of  color  respectively,  in  common 
with  all  other  good  citizens  of  the  United  States,  by  the 
Federal  Constitution  and  the  laws  of  Congress. 

Matters  of  law  conceded,  in  the  opinion  of  the  court,  may 
be  assumed  to  be  correct  without  argument ;  and,  if  so,  then 
discussion  is  not  necessary  to  show  that  every  ingredient  of 
which  an  offence  is  composed  must  be  accurately  and  clearly 
alleged  in  the  indictment,  or  the  indictment  will  be  bad,  and 
may  be  quashed  on  motion,  or  the  judgment  may  be  ar- 
rested before  sentence,  or  be  reversed  on  a  writ  of  error. 
United  States  v.  Cook,  17  Wall.  174. 

Offences  created  by  statute,  as  well  as  offences  at  common 
law,  must  be  accurately  and  clearly  described  in  an  indict- 
ment ;  and,  if  the  offence  cannot  be  so  described  without 
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expanding  the  allegations  beyond  the  mere  words  of  the 
statute,  then  it  is  clear  that  the  allegations  of  the  indictment 
must  be  expanded  to  that  extent,  as  it  is  universally  true 
that  no  indictment  is  sufficient  which  does  not  accurately 
and  clearly  allege  all  the  ingredients  of  which  the  offence  is 
composed,  so  as  to  bring  the  accused  within  the  true  intent 
and  meaning  of  the  statute  defining  the  offence.  Authori- 
ties of  great  weight,  besides  those  referred  to  by  me,  in  the 
dissenting  opinion  just  read,  may  be  found  in  support  of 
that  proposition.  2  East,  P.  C.  1124 ;  Dord  v.  People^  9 
Barb.  675 ;  Ike  v.  fiZafe,  23  Miss.  526 ;  /Sfafe  v.  Eldridge,  7 
Eng.  608. 

Every  offence  consists  of  certain  acts  done  or  omitted  un- 
der certain  circumstances ;  and,  in  the  indictment  for  the 
offence,  it  is  not  sufficient  to  charge  the  accused  generally 
with  having  committed  the  offence,  but  all  the  circumstances 
constituting  the  offence  must  be  specially  set  forth.  Arch. 
Cr.  PI.,  15th  ed.,  43. 

Persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  thereof ;  and 
the  fourteenth  amendment  also  provides,  that  no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States.  Congress 
may,  doubtless,  prohibit  any  violation  of  that  provision, 
and  may  provide  that  any  person  convicted  of  violating  the 
same  shall  be  guilty  of  an  offence,  and  be  subject  to  such 
reasonable  punishment  as  Congress  may  prescribe. 

Conspiracies  of  the  kind  described  in  the  introductory 
clause  of  the  sixth  section  of  the  Enforcement  Act  are  ex- 
plicitly forbidden  by  the  subsequent  clauses  of  the  same 
section  ;  and  it  may  be  that  if  the  indictment  was  for  a  con- 
spiracy at  common  law,  and  was  pending  in  a  tribunal  hav- 
ing jurisdiction  of  common  law  offences,  the  indictment  in 
its  present  form  might  be  sufficient,  even  though  it  contains 
no  definite  allegation  whatever  of  any  particular  overt  act 
committed  by  the  defendants  in  pursuance  of  the  alleged 
conspiracy. 

Decided  cases  may  doubtless  be  found  in  which  it  is  held 
that  an  indictment  for  a  conspiracy,  at  common  law,  may 
be  sustained  where  there  is  an  unlawful  agreement  between 
two  or  more  persons  to  do  an  unlawful  act,  or  to  do  a  law- 
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f  al  act  by  unlawful  means ;  and  authorities  may  be  referred 
to  which  support  the  proposition,  that  the  indictment,  if  the 
conspiracy  is  well  pleaded  is  safflcient,  even  though  it  be 
not  alleged  that  any  overt  act  bad  been  done  in  pursuance 
of  the  unlawful  combination. 

Suffice  it  to  say,  however,  that  the  authorities  to  that 
effect  are  opposed  by  another  class  of  authorities  equally 
respectable,  and  even  more  numerous,  which  decide  that  the 
indictment  is  bad  unless  it  is  alleged  that  some  overt  act  was 
committed  in  pursuance  of  the  intent  and  purpose  of  the 
alleged  conspiracy;  and  in  all  the  latter  class  of  cases  it  is 
held,  that  the  overt  act,  as  well  as  the  unlawful  combina- 
tion, must  be  clearly  and  accurately  alleged. 

Two  reasons  of  a  conclusive  nature,  however,  may  be 
assigned  which  show,  beyond  all  doubt,  that  it  is  not  neces- 
sary to  enter  into  the  inquiry  which  class  of  those  decisions 
is  correct. 

1.  Because  the  common  law  is  not  a  source  of  jurisdic- 
tion in  the  circuit  courts,  nor  in  any  other  Federal  court. 

Circuit  courts  have  no  common-law  jurisdiction  of  offences 
of  any  grade  or  description ;  and  it  is  equally  clear  that  the 
appellate  jurisdiction  of  the  Supreme  Court  does  not  ex- 
tend to  any  case  or  any  question,  in  a  case  not  within  the 
jurisdiction  of  the  subordinate  Federal  courts.  State  v. 
Wheeling  Bridge  Co,^  13  How.  663 ;  United  States  v.  Hud- 
son et  al.^  7  Cranch,  32. 

2.  Because  it  is  conceded  that  the  offence  described  in  the 
indictment  is  an  offence  created  and  defined  by  an  act  of 
Congress. 

Indictments  for  offences  created  and  defined  by  statute 
must  in  all  cases  follow  the  words  o.f  the  statute;  and, 
where  there  is  no  departure  from  that  rule,  the  indictment 
is  in  general  sufficient,  except  in  cases  where  the  statute  is 
elliptical,  or  where,  by  necessary  implication,  other  constit- 
uents are  component  parts  of  the  offence ;  as  where  the 
words  of  the  statute  defining  the  offence  have  a  compound 
signification,  or  are  enlarged  by  what  immediately  precedes 
or  follows  the  words  describing  the  offence,  and  in  the  same 
connection.  Cases  of  the  kind  do  arise,  as  where,  in  the 
dissenting  opinion  in  United  States  v.  Reese  etal.y  supra^ 
p.  222,  it  was  held,  that  the  words  offer  to  pay  a  capitation 
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tax  were  so  expanded  by  a  succeeding  clause  of  the  same 
sentence  that  the  word  ** offer"  necessarily  included  readi- 
ness to  perform  what  was  offered,  the  provision  being  that 
the  offer  should  be  equivalent  to  actual  performance  if  the 
offer  failed  to  be  carried  into  execution  by  the  wrongful  act 
or  omission  of  the  party  to  whom  the  offer  was  made. 

Two  offences  are  in  fact  created  and  defined  by  the  sixth 
section  of  the  Enforcement  Act,  both  of  which  consist  of  a 
conspiracy  with  an  intent  to  perpetrate  a  forbidden  act. 
They  are  alike  in  respect  to  the  conspiracy;  but  differ  very 
widely  in  respect  to  the  act  embraced  in  the  prohibition. 

Persons,  two  or  more,  are  forbidden  to  band  or  conspire 
together,  or  go  in  disguise  upon  the  public  highway,  or  on 
the  premises  of  another,  with  intent  to  triolate  any  provision 
of  the  Enforcement  Act,  which  is  an  act  of  twenty- three 
sections. 

Much  discussion  of  that  clause  is  certainly  unnecessary, 
as  no  one  of  the  counts  under  consideration  is  founded  on 
it,  or  contains  any  allegations  describing  such  an  offence. 
Such  a  conspiracy  with  intent  to  injure,  oppress,  threaten, 
or  intimidate  any  person,  is  also  forbidden  by  the  succeeding 
clause  of  that  section,  if  it  be  done  with  intent  to  prevent  or 
hinder  his  free  exercise  and  enjoyment  of  any  right  or  priv- 
ilege granted  or  secured  to  him  by  the  Constitution  or 
laws  of  the  United  States,  or  because  of  having  exercised 
the  same..  Sufficient  appears  in  the  thirteenth  count  to  war- 
rant the  conclusion  that  the  grand  jury  intended  to  chaige 
the  defendants  with  the  second  offence  created  and  defined 
in  the  sixth  section  of  the  Enforcement  Act. 

Indefinite  and  vague  as  the  description  of  the  offence 
there  defined  is,  it  is  obvious  that  it  is  greatly  more  so  as 
described  in  the  allegations  of  the  thirteenth  count  By  the 
act  of  Congress,  the  prohibition  is  extended  to  any  right  or 
privilege  granted  or  secured  by  the  Constitution  or  laws  of 
Congress  ;  leaving  it  to  the  pleader  to  specify  the  particular 
right  or  privilege  which  had  been  invaded,  in  order  to  give 
the  accusation  that  certainty  which  the  rules  of  criminal 
pleading  everywhere  require  in  an  indictment;  but  the 
pleader  in  this  case,  overlooking  any  necessity  for  any  such 
specification,  and  making  no  attempt  to  comply  with  the 
rules  of  criminal  pleading  in  that  regard,  describes  the  sup- 
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posed  offence  in  terms  much  more  vague  and  indefinite  than 
those  employed  in  the  act  of  Congress. 

Instead  of  specifying  the  particular  right  or  privilege 
which  had  been  invaded,  the  pleader  proceeds  to  allege  that 
the  defendants,  with  all  the  others  named  in  the  indictment, 
did  combine,  conspire,  and  confederate  together,  with  the 
unlawfol  intent  and  purpose  the  said  persons  of  African  de- 
scent and  persons  of  color  then  and  there  to  injure,  oppress, 
threaten,  and  intimidate,  and  thereby  then  and  there  to  hin- 
der and  prevent  them  in  the  free  exercise  and  enjoyment  of 
the  rights,  privileges,  and  immunities  and  protection  granted 
and  secured  to  them  as  citizens  of  the  United  States  and 
citizens  of  the  State,  without  any  other  specification  of  the 
rights,  privileges,  immunities,  and  protection  which  had 
been  violated  or  invaded,  or  which  were  threatened,  ex- 
cept what  follows  ;  to  wit,  the  same  being  a  right  or  privi- 
lege granted  or  secured  in  common  with  all  other  good 
citizens  by  the  Constitution  and  laws  of  the  United  States. 

Vague  and  indefinite  allegations  of  the  kind  are  not  sufS- 
cient  to  inform  the  accused  in  a  criminal  prosecution  of  the 
nature  and  cause  of  the  accusation  against  him,  within  the 
meaning  of  the  sixth  amendment  of  the  Constitution. 

Valuable  rights  and  privileges,  almost  without  number, 
are  granted  and  secured  to  citizens  by  the  Constitution  and 
laws  of  Congress ;  none  of  which  may  be  with  impunity, 
invaded  in  violation  of  the  prohibition  contained  in  that 
section.  Congress  intended  by  that  provision  to  protect  cit- 
izens in  the  enjoyment  of  all  such  rights  and  privileges ;  but 
in  affording  such  protection  in  the  mode  there  provided  Con- 
gress never  intended  to  open  the  door  to  the  invasion  of  the 
rule  requiring  certainty  in  criminal  pleading,  which  for  ages 
has  been  regarded  as  one  of  the  great  safeguards  of  the  citi- 
zen against  oppressive  and  groundless  prosecutions. 

Judge  Story  says  the  indictment  must  charge  the  time  and 
place  and  nature  and  circumstances  of  the  offence  with 
clearness  and  certainty,  so  that  the  party  may  have  fuU 
notice  of  the  charge,  and  be  able  to  make  his  defence  with 
all  reasonable  knowledge  and  ability.  2  Story,  Const., 
sect  1785. 

Nothing  need  be  added  to  show  that  the  fourteenth 
count  is  founded  upon  the  same  clause  in  the  sixth  section 


424  Co  wen's  Criminal  Reports. 

of  the  Enforcement  Act  as  the  thirteenth  coant,  which  will 
supersede  the  necessity  of  any  extended  remarks  to  explain 
the  nature  and  character  of  the  offence  there  created  and 
defined.  Enough  has  already  been  remarked  to  show  that 
that  particular  clause  of  the  section  was  passed  to  protect 
citizens  in  the  free  exercise  and  enjoyment  of  every  right  or 
privilege  granted  or  secured  to  them  by  the  constitution  and 
laws  of  Congress,  and  to  provide  for  the  punishment  of 
those  who  band  or  conspire  together,  in  the  manner  de- 
scribed, to  injure,  oppress,  or  intimidate  any  citizen,  to  pre- 
vent or  hinder  him  from  the  free  exercise  and  enjoyment  of 
all  such  rights  and  privileges  so  granted  or  secured. 

What  is  charged  in  the  fourteenth  count  is,  that  the 
defendants  did  combine,  conspire,  and  confederate  the  said 
citizens  of  African  descent  and  persons  of  color  to  injure, 
oppress,  threaten  and  intimidate,  with  intent  the  said  citizens 
thereby  to  prevent  and  hinder  in  the  free  exercise  and  en- 
joyment of  the  right  and  privilege  to  vote  at  any  election  to 
be  thereafter  had  and  held  according  to  law  by  the  people 
of  the  State,  or  by  the  people  of  the  parish ;  they,  the 
defendants,  well  knowing  that  the  said  citizens  were  law- 
fully qualified  to  vote  at  any  such  election  thereafter  to  be 
had  and  held. 

Confessedly,  some  of  the  defects  existing  in  the  preceding 
count  are  avoided  in  the  count  in  question  ;  as,  for  example, 
the  description  of  the  particular  right  or  privilege  of  the 
said  citizens  which  it  was  the  intent  of  the  defendants  to 
invade  is  clearly  alleged :  but  the  difficulty  in  the  count  is, 
that  it  does  not  allege  for  what  purpose  the  election  or  elec- 
tions were  to  be  ordered,  nor  when  or  where  the  elections 
were  to  be  held.  All  that  is  alleged  upon  the  subject  is, 
that  it  was  the  intent  of  the  defendants  to  prevent  and  hin- 
der the  said  citizens  of  African  descent  and  persons  of  color 
in  tie  free  exercise  and  enjoyment  of  the  right  and  privilege 
to  vote  at  any  election  thereafter  to  he  had  and  held^  accord- 
ing to  law,  by  the  people  of  the  State,  or  by  the  people  of 
the  parish,  without  any  other  allegation  whatever  as  to  the 
purpose  of  the  election,  or  any  allegation  as  to  the  time  and 
place  when  and  where  the  election  was  to  be  had  and  held. 

Elections  thereafter  to  be  held  must  mean  something  dif- 
ferent from  pending  elections;   but  whether  the  pleader 
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means  to  charge  that  the  intent  and  purpose  of  the  alleged 
conspiracy  extended  only  to  the  next  succeeding  elections 
to  be  held  in  the  State  or  parish,  or  to  all  future  elections  to 
be  held  in  the  State  or  parish  during  the  lifetime  of  the 
parties,  may  admit  of  a  serious  question,  which  cannot  be 
easily  solved  by  anything  contained  in  the  allegations  of  the 
count. 

Reasonable  certainty,  all  will  agree,  is  required  in  crimi- 
nal pleading ;  and  if  so,  it  must  be  conceded,  we  think,  that 
the  allegation  in  question  fails  to  comply  with  that  require- 
ment. Accused  persons,  as  matter  of  common  justice,  ought 
to  have  the  charges  against  themi  set  forth  in  such  terms 
that  they  may  readily  understand  the  nature  and  character 
of  the  accusation,  in  order  that  they,  when  arraigned,  may 
know  what  answer  to  make  to  i%  and  that  they  may  not  be 
embarrassed  in  conducting  their  defence ;  and  the  charge 
ought  also  to  be  laid  in  such  terms  that,  if  the  party  accused 
is  put  to  trial,  the  verdict  and  judgment  may  be  pleaded  in 
bar  of  a  second  accusation  for  the  same  offence. 

Tested  by  these  considerations,  it  is  quite  clear  that  the 
fourteenth  count  is  not  sufficient  to  warrant  the  conviction 
and  sentence  of  the  accused. 

Defects  and  imperfections  of  the  same  kind  as  those 
pointed  out  in  the  thirteenth  count  also  exist  in  the  six- 
teenth count,  and  of  a  more  decided  character  in  the  latter 
count  than  in  the  former ;  conclusive  proof  of  which  will 
appear  by  a  brief  examination  of  a  few  of  the  most  material 
allegations  of  the  charge  against  the  defendants.  Suffice  it 
to  say,  without  entering  into  details,  that  the  introductory 
allegations  of  the  count  are  in  all  respects  the  same  as  in  the 
thirteenth  and  fourteenth  counts.  None  of  the  introductory 
allegations  allege  that  any  overt  act  was  perpetrated  in  pur- 
suance of  the  alleged  conspiracy ;  but  the  jurors  proceed  to 
present  that  the  unlawful  and  felonious  intent  and  purpose 
of  the  defendants  were  to  prevent  and  hinder  the  said  citi- 
zens of  African  descent  and  persons  of  color,  by  the  means 
therein  described,  in  the  free  exercise  and  enjoyment  of  each^ 
eoery^  ally  and  lingular  the  several  rights  a7td  privileges 
granted  and  secured  to  them  by  the  constitution  and  laws  of 
the  United  States  in  common  with  all  other  good  citizens, 
without  any  attempt  to  describe  or  designate  any  particular 
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right  or  privilege  which  it  was  the  purpose  and  intent  of  the 
defendants  to  invade,  abridge  or  deny. 

Descriptive  allegations  in  criminal  pleadings  are  required 
to  be  reasonably  definite  and  certain,  as  a  necessary  safe- 
guard to  the  accused  against  surprise,  misconception,  and 
error  in  conducting  his  defence,  and  in  order  that  the  judg- 
ment in  the  case  may  be  a  bar  to  a  second  accusation  for 
the  same  charge.  Considerations  of  the  kind  are  entitled  to 
respect ;  but  it  is  obvious  that,  if  such  a  description  of  the 
ingredient  of  an  offence  created  and  defined  by  an  act  of 
Congress  is  held  to  be  sufficient,  the  indictment  must  become 
a  snare  to  the  accused ;  as  it  is  scarcely  possible  that  an 
allegation  can  be  framed  which  would  be  less  certain,  or 
more  at  variance  with  the  universal  rule  that  every  ingre- 
dient of  the  offence  must  be  clearly  and  accurately  described 
BO  as  to  bring  the  defendant  within  the  true  intent  and  mean- 
ing of  the  provision  defining  the  offence.  Such  a  vague  and 
indefinite  description  of  a  material  ingredient  of  the  offence 
is  not  a  compliance  with  the  rules  of  pleading  in  framing 
an  indictment.  On  the  contrary,  such  an  indictment  is 
insufficient,  and  must  be  held  bad  on  demurrer  or  in  arrest 
of  judgment. 

Certain  other  causes  for  arresting  the  judgment  are 
assigned  in  the  record,  which  deny  the  constitutionality  of 
the  Enforcement  Act ;  but  having  come  to  the  conclusion 
that  the  indictment  is  insufficient,  it  is  not  necessary  to  con- 
sider that  question. 
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Fourth  Department  —  New   York,  1876. 


The  People  v.  Tighe. 

At  the  Court  of  Sessions  held  in  the  county  of  Livingston  the  defendant  was  in- 
indicted  and  tried  for  a  violation  of  the  excise  law.  The  indictment  charged 
in  the  usual  form  the  sale  of  strong  and  spirituous  liquors  and  wines,  in 
quantities  of  less  than  five  gallons  at  a  time  to  divers  citizens  of  the  State. 

On  the  trial  it  was  shown  that  the  defendant  had  obtained  a  license  on  the  15th 
of  July,  1874,  commonly  known  as  a  store-keeper's  license,  to  sell  strong 
and  spirituous  liquors,  not  to  be  drank  on  the  premises.  The  sale  oi\  the 
trial  was  shown  to  have  been  made  under  this  license  and  not  to  be  drank 
on  the  premises,  and  that  they  were  carried  off  and  not  drank  on  the  prem- 
ises of  the  accused.  It  was  admitted  that  the  sale  proved,  was  within  the 
provisions  of  the  license  granted. 

The  district  attorney  placed  in  evidence  a  record  of  conviction  of  the  defendant 
for  a  violation  of  the  excise  law,  obtained  the  9th  of  June,  1874,  which  was 
for  a  violation  of  the  law  in  selling  strong  and  spirituous  liquors,  ale,  wine 
and  beer,  in  quantities  less  than  five  gidlons  at  a  time,  to  be  drank  on  the 
premisee,  and  claimed  that  by  section  4  of  chapter  549  of  the  Laws  of  1873 
the  license  offered  in  evidence  by  the  accused  was  forfeited  and  annulled, 
and  therefore  the  sale  admitted  and  proved  was  in  violation  of  the  law. 
The  defendant  insisted  that  the  conviction  alone,  did  not  either  annul  or 
forfeit  such  licence  ;  that  it  could  not  be  revoked  except  by  the  judgment 
of  some  competent  tribunal.  The  court  held  that  the  conviction  of  the  de< 
fendant  as  proved  did  not  of  itself  forfeit  and  annul  the  license  under  which 
the  defendant  claimed  the  right  to  sell  spirituous  liquors. 

HM^  that  the  conviction  ipw  facto ,  by  the  express  words  of  the  statute  of  1873, 
operates  to  revoke  and  annul  his  license,  and  it  cannot  afford  the  accused 
any  justification  or  protection. 

HMt  that  the  act  of  1873,  chap.  549,  g  4,  was  intended  to  superadd  to  the  pro- 
vision for  revoking  and  annulling  licenses,  contained  in  sections  25  and  26 
of  the  act  of  1857. 

E.  A.  Nash^  district  attorney. 

JaToes  Woody  for  the  defendant. 

Gilbert,  J.:  It  would  not  be  a  very  unreasonable  con- 
struction of  the  act  of  1873  (chap.  549,  §  4),  to  hold  that  it 
was  intended  to  supersede  the  provision  for  revoking  and 
annulling  licenses,  contained  in  sections  25  and  26  of  the  act 
of  1857.    It  is  more  probable,  however,  that  the  legislature 
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intended  to  superadd  to  the  provision  for  revoking  licenses 
contained  in  the  act  of  1857,  when  violations  of  law  have 
been  brought  to  light  in  civil  prosecutions,  another  remedy 
of  a  like  effect  to  follow  a  conviction  upon  an  indictment  for 
a  criminal  offence.  The  meaning  of  an  act  cannot  always 
be  found  in  the  technical  signification  of  its  phraseology. 
The  framers  of  our  statutes  often  use  technical  words  in  a 
popular  sense.  Although,  the  word  "conviction"  is  used 
both  in  sections  25  and  26  of  the  act  of  1857,  and  in  section 
4  of  the  act  of  1873,  yet,  in  the  former  sections,  it  is  restricted 
to  proceedings  in  a  suit  for  a  penalty,  or  upon  a  bond,  while 
in  the  latter  there  is  no  such  restriction.  Both  statutes, 
therefore,  may  well  stand  together.  Where  a  conviction  or 
judgment  has  been  obtained  for  a  penalty,  or  upon  a  bond, 
the  proceeding  prescribed  by  sections  26  and  26  of  the  act 
of  1857  must  be  pursued.  But  when  a  licensee  has  been 
convicted  upon  the  trial  of  an  indictment  for  a  criminal 
offence,  no  such  proceeding  is  necessary.  The  conviction 
ipso  facto^  by  the  express  words  of  the  statute  of  1873,  op- 
erates to  revoke  and  annul  his  licence,  and  it  can  no  longer 
afford  him  any  justification  or  protection.  The  twenty- 
ninth  section  of  the  act  of  1857,  makes  all  offences  against 
the  act  misdemeanors,  and  prescribes  the  punishment  there- 
for, and  requires  courts  to  instruct  grand  juries  on  the  sub- 
ject. The  revocation  of  the  license  is  a  just  addition  to  the 
punishment  so  prescribed,  and  well  adapted  to  the  case. 

The  judgment  must  be  reversed  and  a  new  trial  ordered 
in  the  Court  of  Sessions  of  Livingston  County. 

Present— MuLLiN,  P.  J.,  Smith  and  Gilbert,  J  J. 

Judgment  reversed,  new  trial  ordered,  and  record  remitted 
to  Court  of  Sessions  of  Livingston  county. 
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Ah  King  v.  The  People. 

The  aocased  was  tried  and  convicted  at  the  Rensselaer  Court  of  Sessions  for 
bigamj,  in  having  married  in  Washington  county  while  the  wife  of  a  former 
marriage  was  still  living,  etc.  The  second  marriage  was  on  the  12th  of 
March,  1875,  and  the  indictment  was  fooud  the  26th  of  the  same  month,  and 
it  alleged  the  apprehension  of  the  accused  in  Rensselaer  county  on  the  23d 
day  of  March  of  that  year.  After  the  arrest  of  the  accused  on  the  23d  of 
March  he  escaped  and  was  re-arrested  in  Vermont  on  the  26th  of  March, 
1875.  The  objection  is  taken,  that  the  Rensselaer  county  courts  had  no 
jurisdiction  to  indict  under  these  facts. 

Meld,  that  the  statute  provides  that  an  indictment  may  be  found  "  in  the  county 
in  which  such  person  shall  be  apprehended."  The  actual  arrest,  before 
indictment  found,  gives  jurisdiction  ;  the  escape  does  not  take  it  away;  nor 
discharge  on  bail  destroy  jurisdiction  once  acquired.  If  apprehended  in  the 
county  where  the  indictment  is  afterward  found,  he  may  be  there  tried  as 
if  the  offence  had  been  committed  there.  The  evidence  that  the  defendant 
was  arrested  in  Rensselaer  county,  is  sufficient  to  satisfy  the  statute. 

After  the  trial  of  this  case  had  proceeded  for  a  time,  it  was  found  that  the  ac- 
cused had  not  been  arraigned  or  asked  to  plead  to  the  indictment.  He  was 
then  arraigned  and  the  indictment  read  to  him.  The  defendant  objected  to 
any  further  proceedings  being  taken,  which  was  overruled,  and  he  plead 
not  guilty.  The  accused  again  objected  to  any  further  proceedings,  when 
the  court  discharged  the  trial  jury.  Afterward,  upon  a  further  prosecution 
of  the  indictment,  the  accused  set  up  the  former  impanelling,  trial  and 
discharge  of  jury,  as  a  bar  to  a  further  trial.  That  issue,  upon  this  plea, 
was  tried,  and,  by  the  direction  of  the  court,  the  jury  rendered  a  verdict 
against  such  plea,  to  which  the  accused  excepted. 

Meldt  that  such  partial  trial,  without  arraignment  or  pleading,  and  such  dis- 
charge of  the  jury,  so  irregularly  impanelled,  upon  the  objection  of  the  de- 
fendant to  any  proceeding  in  the  case,  do  not  constitute  legal  jeopardy 
whereby  the  defendant  was  exempted  from  further  prosecution  upon  the 
same  indictment. 

Held,  that  the  constitutional  provisions  forbidding  that  any  person  be  subject  for 
the  same  offence  to  be  twice  put  in  jeopardy  has  been  construed  to  mean  by 
the  courts  of  the  United  States,  Massachusetts  and  New  York,  that  there 
must  have  been  a  final  verdict  of  conviction  or  acquittal  upon  a  valid  indict- 
ment. 

See  foot  note,  at  the  end  of  this  case. 

L.  W.  JihodeSy  for  the  aocased. 

Jno.  C,  Greene^  district  attorney,  for  the  people. 
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BoAEDMAN,  J. :  The  defendant  was  indicted  in  Rensse- 
laer county  for  bigamy,  in  having  married  in  Washington 
county  while  the  wife  of  a  former  marriage  was  still  living, 
etc.  The  indictment  also  alleged  the  apprehension  of  de- 
fendant in  Rensselaer  county,  on  the  2d  day  of  March,  1875. 
The  second  marriage  was  on  the  twelfth  March,  and  the 
indictment  was  preferred  against  defendant  on  the  26th 
March,  1875.  After  defendant's  arrest,  March  twenty- third, 
he  escaped  from  the  officer  and  was  re-arrested  in  Vermont, 
on  the  twenty- sixth  March.  It  is  objected  that  the  Rens- 
selaer courts  had  no  jurisdiction  to  indict  under  these  facts. 

The  statute  (3  R.  S.  [5th  ed.],  968,  §  10)  provides  that  an 
indictment  may  be  found  ''in  the  county  in  which  such  per- 
son shall  be  apprehended,"  etc.  The  actual  arrest,  before 
indictment  found,  gives  jurisdiction ;  the  escape  does  not 
take  it  away;  nor  would  discharge  on  bail  destroy  jurisdic- 
tion once  acquired.  If  apprehended  in  the  county  where 
the  indictment  is  afterward  found,  he  may  be  there  tried  as 
if  the  offence  had  been  committed  there.  The  evidence  that 
defendant  was  arrested  in  Rensselaer  county  is  sufficient  to 
satisfy  the  statute.  Whether  the  warrant  was  valid  or  void 
is  immaterial,  as  long  as  an  officer  of  the  county  arrested 
the  defendant  for  a  criminal  offence  of  this  character.  The 
officer  had  authority  to  make  such  arrest  at  his  peril.  If 
defendant  is  not  guity  of  the  crime  charged,  he  may  test  the 
right  of  the  officer  to  arrest  him  by  action. 

After  the  trial  of  the  defendant  upon  the  indictment  had 
gone  on  some  time,  it  was  discovered  that  the  defendant  had 
not  been  arraigned  and  the  indictment  read  to  him.  The 
defendant  objected  to  any  further  proceedings  being  taken. 
The  objection  was  overruled,  and  on  request  the  defendant 
plead  not  guilty.  The  defendant  again  objected  to  any  fur- 
ther proceedings,  and  the  court  thereupon  discharged  the 
jury. 

Afterward,  upon  a  further  prosecution  of  defendant  un- 
der said  indictment,  he  interposed  a  special  plea,  setting  up 
the  former  impanelling,  trial  and  discharge  of  jury,  as  a 
bar  to  futther  trial.  The  issue  so  formed  by  this  plea  was 
tried,  and,  by  direction  of  the  court,  the  jury  rendered  a  ver- 
dict against  such  plea,  to  which  defendant  excepted.  No 
formal  judgment  seems  to  have  been  made  or  entered  upon 


'fT~ 


Ah  King  v.  The  People.  431 

the  trial  of  such  special  plea.  It  is  now  attempted  to  review 
snch  trial  in  connection  with,  and  as  a  part  of,  the  subse- 
quent trial  of  the  defendant  upon  the  merits,  after  a  plea  of 
not  guilty  entered  by  order  of  the  court.  I  am  of  the  opin- 
ion that  we  cannot  review  such  preliminary  trial,  after  a 
trial  upon  the  merits,  upon  this  writ  of  error  and  return. 
Both  parties  desire  the  opinion  of  this  court  as  to  the  ef- 
fect of  such  partial  trial  and  discharge  of  the  jury.  Though 
the  question  is  not  before  us,  we  express  the  opinion  that  the 
irregularity  was  of  such  a  character  as  to  justify  the  court 
in  the  exercise  of  its  discretion  in  discharging  the  jury;  that 
such  discharge  was  with  the  implied  consent  of  the  defend- 
ant, who  objected  to  any  further  proceedings  in  the  case ; 
that  such  partial  trial  without  arraignment  or  pleading,  and 
such  discharge  of  the  jury,  so  irregularly  impanelled,  upon 
the  objection  of  the  defendant  to  any  further  proceedings 
in  the  case,  do  not  constitute  legal  jeopardy  whereby  the 
defendant  was  exempted  from  further  prosecution  upon  the 
same  indictment.  What  constitutes  legal  jeopardy  has  led 
to  much  discussion  and  diverse  constructions.  By  most 
courts  the  constitutional  provisions  forbidding  that  any  per- 
son be  subject  for  the  same  offence  to  be  twice  put  in  jeop- 
ardy (U.  S.  Const.,  art.  5,  of  amendts. ;  N.  Y.  Const.,  art. 
1,  §  6)  are  construed  to  mean  nothing  more  than  the  com- 
mon-law rule  as  applied  in  the  plea  of  autrefois  acquit.  In 
such  construction  there  must  have  been  a  final  verdict  of 
conviction  or  acquittal  upon  a  valid  indictment.  Such  is 
the  rule  in  the  United  States  Courts  ( U.  S,  v.  Oibert,  2 
Sumn.,  41) ;  in  Massachusetts  {Com.  v.  Bowden^  9  Mass., 
494);  in  New  York  {Shepherd  v.  People,  25  N.  Y.,  406) ; 
and  in  many  other  States,  as  may  be  seen  by  reference  to 
1  Wharton  American  Criminal  Law,  sections  482-587.  In 
other  courts  and  in  other  States  a  very  technical  rule  is 
adopted.  A  prisoner  is  held  to  have  been  once  in  jeopardy 
if  a  jury  has  been  impanelled  and  discharged,  or  allowed 
to  separate  before  or  without  a  verdict.  (Whart,  §§  573- 
680.)  I  think  that  our  courts  have  not  gone  beyond  this: 
that  a  prisoner  is  once  in  jeopardy  when  he  has  been  ar- 
raigned and  pleaded  to  a  valid  indictment,  a  jury  has  been 
sworn,  and  evidence  given,  and  then,  without  his  consent, 
a  juror  has  been  withdrawn  or  (which  is  the  same  thing)  the 
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jury  discharged.  {People  v.  Barrett^  2  Cai.,  304.)  By  this 
decision  it  was  properly  held  that  the  people  could  not  put 
oflf  the  trial  of  a  case,  after  it  had  once  properly  begun, 
without  the  prisoner's  consent.  The  case  under  considera- 
tion was  not  such  an  attempt.  If  the  arraignment  of  the 
prisoner  and  his  plea  to  the  indictment  were  essential  to  a 
valid  conviction  upon  the  trial  begun,  then  the  court  below 
was  right  in  treating  all  that  had  occurred  as  worthless  and 
unlawful,  and  in  discharging  a  jury  never  legally  impan- 
elled. Where,  by  reason  of  any  defect,  a  motion  in  arrest 
would  prevail,  the  prisoner  has  not  been  in  peril.  (Whart, 
§  587;  Shepherd  v.  People^  supra,  417.) 

If  the  irregularity  was  not  fatal  to  any  conviction  that 
might  be  had,  and  the  prisoner  yet  insisted  upon  the  defect 
and  objected  to  further  proceedings  upon  the  trial,  that  was 
equivalent  to  asking  for  the  discharge  of  the  jury  and  con- 
senting thereto.  The  general  opinion  is,  that  the  consent  of 
the  prisoner  to  the  discharge  of  the  jury  will  obviate  any 
objection  founded  on  his  constitutional  privilege.  {U,  8.  v. 
Perez^  9  Wheat.,  579  ;  Whart.,  §  591  and  notes.) 

The  defendant  is  indicted  for  bigamy,  and  the  evidence  o! 
his  guilt  is  overwhelming.  In  fact  he  has  been  defended 
upon  technicalities  alone.  No  defence  upon  the  merits  is 
urged.  If  justice  cannot  be  outwitted,  the  defendant  must 
be  punished ;  if  it  can  be  evaded,  the  defendant  goes  at 
large,  presumably  innocent,  though  notoriously  guilty. 

The  conviction  and  judgment  should  be  affirmed,  and  the 
sentence  pronounced  should  be  executed. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  JJ. 

Conviction  and  judgment  affirmed. 

Note.  —  Section  three  hundred  of  the  Penal  Code,  in  relation  %o 
where  an  indictment  for  bigamy  may  be  found,  is  now  in  force. 
That  section  reads :  "  §  300.  An  indictment  for  bigamy  may  be 
found  in  the  county  in  which  the  defendant  is  arrested,  and  the 
Ukc  proceedings,  including  the  trial,  judgment,  and  conviction,  may 
be  had  in  that  county,  as  if  the  offence  were  committed  therein." 

The  Code  of  Criminal  Procedure  has  defined  the  plea  of  autrefois 
convict.  The  section  is  as  follows  :  §  9.  No  person  can  be  sub- 
jected to  a  second  prosecution  for  a  crime  for  which  he  has  once 
been  prosecute*!,  and  duly  convicted.  Ed, 
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Howell,  and  Another,  v.  The  People. 

The  accused  were  tried  at  a  Coart  of  Sessions  held  in  Fulton  County,  for  a  vio- 
lation of  the  excise  law. 

After  the  charge  of  the  court,  one  of  the  jurors  stated  that  one  of  them  thought 
they  had  hotter  retire.  In  answer  to  this  the  court  said  that  the  evidence 
was  uncontradicted  and  undisputed  and  that  they  would  not  allow  the  jury 
to  retire.    The  court  then  directed  the  jury  to  find  the  accused  guilty. 

To  this  direction  their  counsel  excepted. 

Under  this  direction  of  the  court  the  jury  found  the  defendants  guilty  of  the 
misdemeanor  charged  in  the  indictment,  and  they  were  sentenced. 

IFM,  that  it  was  error  for  the  court  to  direct  a  verdict  of  guilty.  The  defend- 
ants were  entitled  to  a  jury  trial.  The  right  to  a  trial  by  a  jury  means,  that 
the  persons  indicted  are  entitled  to  have  the  question  of  their  guilt  passed 
upon  by  the  jury.  It  does  not  mean  that  the  court  is  to  decide  that  ques- 
tion. The  action  of  the  court  below  was  erroneous  in  law,  and  dangerous 
as  a  precedent. 

J7.  B.  Oushney^  for  the  accused. 
H.  E:  Smithy  for  the  people. 

Learned,  P.  J. :  We  think  it  was  error  for  the  court  to 
direct  a  verdict  of  guilty.  The  defendants  were  entitled  to 
a  jury  trial.  And  it  is  for  the  public  interest  that  this  right 
should  be  preserved.  {The  People  v.  Cancemij  18  N.  Y., 
128.)  The  right  to  trial  by  a  jury  means  that  the  i)ersons 
indicted  are  entitled  to  have  the  question  of  their  guilt 
passed  upon  by  the  jury.  It  does  not  mean  that  the  court 
is  to  decide  that  question,  and  the  jury  are  only  to  utter  the 
verdict  of  the  court.  It  is  true  that  the  court  may  direct, 
and  in  a  proper  case  ought  to  direct,  a  verdict  of  acquittal. 
(The  People  v.  Bennett,  49  N.  Y.,  137 ;  Dviff'y  v.  The  People, 
36  id.,  688.)  Of  this  the  prisoner  cannot  complain.  And 
the  State  has  no  right  to  put  him  to  the  peril  of  a  trial  when 
its  own  court  says  that  there  is  no  sufficient  evidence  of  his 
guilt.  But  to  direct  his  acquittal  is  one  thing,  to  direct  his 
conviction  is  another  ;  as  any  prisoner  on  trial  would  know. 
Thus  it  is  said  that  the  court  may  direct  a  verdict  of  acquit- 
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tal,  because,  if  the  defendant  were  convicted  by  the  jury, 
the  court  would  have  the  power  to  grant  a  new  trial,  if  the 
verdict  were  against  evidence.  ( United  States  v.  Fullertany 
7  Blatch.  C.  C,  177.)  But  if  the  jury  should  acquit,  conid 
the  court  grant  the  people  a  new  trial,  and  put  the  prisoner 
in  jeopardy  again  ?  The  very  power,  then,  of  granting  a 
new  trial,  which,  by  implication,  is  said  to  authorize  a  direc- 
tion to  acquit,  does  not  exist  in  the  case  of  an  acquittal  by 
a  jury.  No  implication,  then,  authorizes  a  direction  to 
convict. 

So  it  is  said  that  the  court  is  the  judge  of  the  law,  and 
the  jury  of  the  fact ;  that  is,  it  is  the  duty  of  the  jury  "to 
be  governed  by  the  instructions  of  the  court  as  to  all  legal 
questions  involved  in  such  [general]  verdicts.  They  have 
the  power  to  do  otherwise,  but  the  exercise  of  such  power 
cannot  be  regarded  as  rightful,  although  the  law  has  pro- 
vided no  rneans^  in  criminal  cases^  of  reviewing  their  deci- 
sions, whether  of  law  or  fact."  {Ihtffy  v.  People^  vt 
supra.) 

In  the  present  case,  the  court  might  have  said  to  the  jury : 
If  you  find  that  the  prisoners  did  so  and  so,  it  will  be  your 
duty  to  convict  them.  But  even  then,  if  the  jury  had  dis- 
regarded such  instructions  and  had  acquitted,  that  would 
have  been  a  matter  for  their  consciences.  It  is  better  that, 
in  some  rare  case,  a  jury  should  violate  their  duty  and 
acquit  a  prisoner,  unquestionably  guilty,  than  that  the 
power  to  compel  a  conviction  should  be  in  the  hands  of  the 
court.  Thus,  even  before  the  passage  of  the  libel  bill,  and 
when  the  courts  were  asserting,  in  the  strongest  manner, 
their  right  to  decide  questions  of  law  in  criminal  prosecu- 
tions for  libel.  Lord  Mansfield  said,  in  the  Dean  of  St. 
AsapKs  Case: 

''  It  is  the  duty  of  the  judge,  in  all  cases  of  general  justice, 
to  tell  the  jury  how  to  do  right,  though  they  have  it  in  their 
power  to  do  wrong,  which  is  a  matter  entirely  between  God 
and  their  own  consciences."     (21  State  Trials,  1040.) 

Such  language  could  not  have  been  used,  if  that  great 
judge  had  supposed  that  the  court  could  not  only  tell  the 
jury  how  to  do  right,  but  could  compel  them  to  render  such 
verdict  as  the  court  chose. 

The  present  case  was  undoubtedly  plain  on  the  evidence. 
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Bat  it  is  in  just  snch  plain  cases  that  danger  to  the  system 
of  trial  by  the  jury  may  creep  in.  If  the  defendants  had 
been  indicted  for  murder,  no  matter  how  plain  the  evidence, 
no  court  would  have  dared  direct  a  verdict  of  guilty,  while 
a  plea  of  not  guilty  stood  on  the  record.  The  defendants 
had  the  s  me  r  ghts  in  this  case. 

A  distinction  was  suggested  between  offences  in  which 
intent  is  a  necessary  ingredient,  and  those  in  which  it  is  not. 
There  is  no  such  limitation  of  the  right  of  trial  by  jury. 
Again,  in  a  certain  sense,  intent  enters  into  all  offences ;  not, 
perhaps,  intent  to  do  wrong,  but,  at  lea^t,  an  intent  to  do 
the  act.  The  only  case  relied  upon  to  sustain  this  convic- 
tion, is  that  of  The  United  States  v.  Anthony  (11  Blatch., 
200).  The  real  object  of  that  trial  was  rather  to  obtain  an 
authoritative  decision  on  the  question  involved,  than  to 
punish  the  defendant.  The  fine  imposed  was  small,  and 
there  was  no  commitment  for  non-payment.  Still  it  is  to  be 
regretted  that  the  learned  judge  who  tried  the  case  did  not 
content  himself  with  declaring  the  law  as  to  the  right  to 
vote.  In  assuming  the  power  to  direct  a  verdict  of  guilty, 
we  think  he  violated  a  well  established  and  most  valuable 
rale  of  law.  Unfortunately  there  was  no  right  of  appeal. 
The  action  of  the  learned  judge,  however,  was  criticised  in 
an  able  report  of  Senator  Carpenter,  made  to  the  senate  of 
the  United  States  (Documents  1874,  vol.  2,  No.  472) ;  and 
by  the  judiciary  committee  of  the  house.  (Documents  1874, 
vol.  3,  No.  608.)  The  only  arguments  in  support  of  the  court 
in  that  case  are,  that  the  court  is  the  judge  of  the  law  ;  and 
that  it  may  direct  an  acquittal.  These  arguments  have  been 
already  considered.  No  precedent  is  found  sustaining  that 
decision.  The  contrary  is  assumed  in  the  able  examination 
as  to  the  right  of  juries,  in  the  State  v.  Croteau  (23  Vt.,  14), 
and  seems  to  follow  from  the  decisions  in  Commonwealth  v. 
Potter  (10  Mete,  263),  and  Commonwealth  v.  White  (id.,  14). 

Courts  once  claimed  the  right  to  punish  jurors  for  wrong 
verdicts.  That  no  such  right  exists  was  settled  in  the  fa- 
mous Bushnell's  Case  (Vaughan,  135).  And  it  is  well  said 
in  that  old  case : 

"For  if  the  judge  from  the  evidence  shall  by  his  own 
judgment  first  resolve,  upon  any  trial,  what  the  fact  is,  and 
80,  knowing  the  fact,  shall  then  resolve  what  the  law  is  and 
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order  the  jury  penally  to  find  accordingly,  what  either 
necessary  or  convenient  use  can  be  fancied  of  janes,  or  to 
continue  trials  by  them  at  all? " 

So  Chief  Justice  Shaw,  in  T7ie  Commonwealth  v.  Porter 
{tU  supra) y  Kttev  S2Lying  that  a  jury  may  render  a  general 
verdict,  adds,  that  if  'Hhe  court  should  express  or  intimate 
any  opinion  upon  any  such  question  of  fact,  it  is  within  the 
legitimate  province  of  the  jury  to  revise,  reconsider  and  de- 
cide, contrary  to  such  opinion,  if  in  their  judgment  it  is  not 
correct,  and  warranted  by  the  evidence." 

It  follows,  therefore,  that  no  court  has  power  to  direct  a 
verdict  of  guilty. 

We  think  the  action  of  the  court  below  was  erroneous  in 
law,  and  dangerous  as  a  precedent. 

The  judgment  and  conviction  should  be  reversed  and  a 
new  trial  granted. 

Present — Learned,  P.  J.,  Boardman,  and  Bookes,  J.J. 


SUPREME  COURT. 

Fourth  Department — Kew  York,  1876. 


Huffstater  V.  The  People. 

The  accased  was  tried  in  the  Court  of  Sessions  of  Jefferson  coantj,  upon  an 
indictment,  charging  him  with  selling  "  strong  and  spirituous  liquors  and 
wines,  in  quantities  less  than  five  gallons  at  a  time,"  without  haying  a 
license  therefor.  There  was  no  allegation  in  the  indictment  that  the  seUing 
was  of  liquors  "  to  be  drank  on  the  premises." 

On  the  trial  it  was  shown  that  the  accused  had  a  storekeeper's  license,  which 
authorized  him  to  sell  in  quantities  less  than  five  gallons  at  a  time,  but  not 
to  be  drank  on  the  premises.  It  was  also  shown  that  the  accused  made 
sales  of  liquor,  by  the  glass,  to  be  drank  in  his  store. 

The  counsel  for  the  accused  asked  the  court  to  rule  :  let.  That  the  indictment 
was  insufficient,  in  that  it  should  have  been  under  the  fourteenth  8ecti<Mi  of 
the  act  of  1857,  instead  of  the  thirteenth  section.  2d.  That  the  license 
proved  was  an  absolute  protection  to  the  accused  for  any  sales  proved. 

The  court  overruled  these  objections,  severally,  and  the  accused  excepted. 

Held,  that  the  gist  of  the  offence  of  which  the  accused  was  convicted,  consisted 
not  of  the  act  of  selling,  but  of  the  purpose  for  which  the  sale  was  made. 
He  had  a  license  which  authorized  him  to  make  the  sale,  but  he  was  pro- 
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hibited  from  making  anj  sale  of  spirituoas  liquors  to  be  drank  on  his  prem- 
ises. There  is  no  averment  in  the  indictment  that  the  accused  violated 
that  prohibition. 

SM,  that  the  selling  without  a  license  is  a  distinct  offence  from  that  a  person 
commits  when  licensed  as  a  storekeeper  he  sells  to  be  drank  on  the  prem- 
ises. It  is  as  necessary  to  aver  the  illegal  purpose  of  the  sale  in  the  latter 
case,  as  a  want  of  the  license  in  the  former.  To  make  out  the  offence,  it 
must  be  proved  that  the  accused  not  onlj  sold  the  liquor,  but  that  he  sold 
it  to  be  drank  on  the  premises.  Whatever  is  essential  to  be  proved  must 
be  averred. 

Seld,  that  the  rule  of  law  upon  this  subject  is  elementary,  and  requires  that  the 
accused  be  specially  brought  within  all  the  material  words  of  the  statute, 
and  nothing  can  be  taken  by  intendment. 

Anson  B.  Moore^  for  the  accased. 
Watson  M.  Roger Sy  for  the  people. 

Gilbert,  J. :  The  gist  of  the  offence  of  which  the  plain- 
tiff in  error  was  convicted,  consisted  not  of  the  act  of  sell- 
ing, bnt  of  the  purpose  for  which  the  sale  was  made.  He 
had  a  license  which  authorized  him  to  make  the  sale,  but  he 
was  prohibited  from  making  any  sale  of  spirituous  liquors 
to  be  drank  on  his  premises.  There  is  no  averment  in  the 
indictment  that  the  plaintiff  in  error  violated  that  prohibi- 
tion. It  is  contended  on  the  part  of  the  people  that  the 
averment  of  sales  without  having  a  license  therefor  is  suffi- 
cient to  uphold  a  conviction  for  such  violation.  We  cannot 
assent  to  that  proposition.  The  selling  without  a  license  to 
sell  is  a  distinct  offence  from  that  which  a  person  licensed 
to  sell  commits  when  he  sells  to  be  drank  on  the  premises. 
It  is  quite  as  necessary  to  aver  the  illegal  purpose  of  the 
sale  in  the  latter  case,  as  the  want  of  a  license  in  the  former. 
To  make  out  the  offence  intended  by  the  pleader,  it  must  be 
proved  that  the  accused  not  only  sold  the  liquor,  but  that 
he  sold  it  to  be  drank  on  the  premises.  Whatever  is  essen- 
tial to  be  proved  must  be  averred.  It  follows  that  the 
plaintiff  has  been  indicted  for  one  offence  and  convicted  of 
another.  We  think  such  a  conviction  ought  not  to  be  sus- 
tained. The  rule  of  law  upon  this  subject  is  elementary, 
and  requires  that  the  defendant  be  specially  brought  within 
all  the  material  words  of  the  statute,  and  nothing  can  be 
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taken  by  intendment.     (Whart.  Cr.  L.,  364-380;   Woodi. 
People,  53  N.  Y.,  611.) 

The  conviction  must  be  reversed,  and,  if  the  plaintiff  in 
error  is  in  prison,  the  statute  (2  R.  S.,  741,  §  26)  requires 
that  he  be  absolutely  discharged. 

Present — Mullin,  P.J.;  Smith  and  Gilbert,  J  J. 


SUPREME  COURT. 

Second  Department  —  New  York,  1876. 


The  People  v.  Satterlek. 

The  defendant  was  indicted  and  tried  at  the  Court  of  Sessions  held  in  the  county 
of  Suffolk. 

There  were  two  counts  in  the  indictment,  one  for  rape,  and  the  other  for  an 
assault  with  an  intent  to  commit  a  rape. 

The  jurj  brought  in  a  verdict  for  rape. 

The  counsel  for  the  prisoner,  upon  the  trial,  requested  the  court  to  require  the 

district  attorney  to  elect  on  which  count  he  should  proceed,  which  request 

was  denied. 
Hddy  that  the  denial  of  such  request  was  no  error.    The  two  counts  were  drawn 

solely  to  meet  the  different  aspects  in  which  the  evidence  might  be  viewed 

by  the  jury. 
The  defendant  had  a  separate  trial,  and  George  Jones,  who  was  jointly  indicted 

with  the  defendant,  was  sworn,  under  objection,  as  a  witness  on  that  triaL 

Hddt  that  he  was  a  proper  witness  on  the  defendant's  separate  trial. 

On  the  trial  the  defendant  was  sworn  on  his  own  behalf,  and  denied  his  guilt. 
For  the  purpose  of  affecting  the  credibility  of  the  defendant  as  a  witness, 
there  was  received  in  evidence  a  record  of  conviction  of  the  defendant  for 
larceny,  second  offence,  on  plea  of  guilty. 

Ildd^  that  such  evidence  was  properly  received,  for  the  purpose  of  affecting  the 
credibility  of  the  witness.  Such  evidence  was  held  admissible  in  CarpenUr 
V.  NiJcon,  5  Hill,  260  ;  Lake  v.  TTie  People,  1  Park.  Cr.,  495,  523,  and  in 
Neu>c(mb  v.  Ori»wold,  24  N.  Y.,  298. 


,  for  the  accused. 

J".  H,  Tuthillj  for  the  people. 

Barnard,  P.  J. :  The  prisoner  was  indicted  at  the  Suffolk 
Sessions.  The  indictment  contained  two  counts,  one  for 
rape  and  one  for  assault  with  intent  to  commit  a  rape.  The 
jury  convicted  him  of  rape. 
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The  prisoner's  request  that  the  district  attorney  be  re- 
quired to  elect  on  which  count  he  should  proceed,  was  prop- 
erly denied.  There  was  but  one  transaction  out  of  which 
the  indictment  grew.  Two  counts  were  drawn  solely  to 
meet  the  different  aspects  in  which  the  evidence  might  be 
viewed  by  the  jury. 

Gheorge  Jones,  jointly  indicted  with  the  prisoner,  was  a 
proper  witness  on  the  prisoner's  separate  trial.  ( Wia^n  v. 
The  PeopU,  5  Park.,  119.) 

The  only  remaining  question  is  as  to  the  admission  of  the 
record  of  conviction  for  petit  larceny.  The  prisoner  was 
sworn  on  his  own  behalf,  and  very  fully  denied  his  guilt. 
To  affect  his  credibility,  the  people  offered  in  evidence  a 
record  of  conviction,  at  the  Suffolk  Sessions,  of  Brewster 
Bailey,  alias  Brewster  Satterlee,  for  larceny,  second  offence, 
on  plea  of  guilty.  Proof  was  given  on  the  trial  that  the 
prisoner  was  called  by  the  names  of  Brewster  Bailey  and 
Brewster  Satterlee.  We  think  the  evidence  was  properly 
received.  Such  evidence  is  held  admissible  to  affect  the 
credit  of  a  witness,  in  Carpenter  v.  Nio^m  (5  Hill,  260).  It 
was  received  in  Lake  v.  The  People  (1  Park.  Cr.,  495,  523), 
and  on  appeal  no  dissent  was  expressed  to  its  reception, 
though  it  was  pronounced  weak  evidence  in  that  case,  as 
having  been  rendered  twenty-five  years  before  the  witness 
was  sworn.  In  Newccmb  v.  Oriswold  (24  N.  T.,  298),  the 
Court  of  Appeals  say  :  ''It  seems  that  proof  of  conviction 
for  petit  larceny  was  competent  by  way  of  impeachment." 
In  the  same  case  the  general  rule  is  stated,  that  evidence  to 
impeach  a  witness  must  be  confined  to  the  witness'  general 
reputation.  The  defects  in  the  record,  if  any,  do  not  affect 
the  question. 

The  conviction  should  be  affirmed. 

Present:  Barnabd,  P.  J.,  Tappen  and  Taloott,  J  J. 

Conviction  affirmed. 
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SUPREME  COURT. 

Fourth  Departmant — New  York,  1876. 


GriBSON  V.  The  People. 

The  Court  of  Sessions  of  Niagara  county,  with  a  jury,  tried  the  accused  upon  aa 
indictment  which  set  out  his  former  conviction  of  the  crime  of  grand 
larceny,  and  his  sentence  to  State  prison,  and  then  alleged  that  "  having 
been  daly  discharged  and  remitted  of  such  judgment  and  conviction,'' 
afterwards  committed  petit  larceny. 

The  accused  pleaded  guilty,  and  when  brought  up  for  judgment,  claimed  thai 
he  was  only  indicted  for  petit  larceny.  This  claim  was  overruled  and  he 
was  sentenced  to  State  prison  for  one  year  and  three  months. 

Heldy  that  the  Revised  Statutes  under  which  he  was  indicted,  tried,  convicted 
and  sentenced  provides  that,  "  if  any  person,  convicted  of  any  offence  pun- 
ishable by  imprisonment  in  a  State  prison,  shall  be  discharged,  either  npoB 
being  pardoned  or  upon  expiration  of  his  sentence,  and  shall  subsequently 
be  convicted  of  any  offence  committed  after  such  pardon  or  discharge,  he 
shall  be  punished,"  etc.,  and  where  the  allegation  is,  as  in  this  indictment, 
**  having  been  duly  discharged  and  remitted  of  such  judgment  and  convic- 
tion" the  allegation  is  sufficiently  broad  and  definite  to  bring  the  case 
within  the  provisions  of  the  statute.  The  word  dulp  means,  in  a  proper 
way,  or  according  to  law.  The  word  remitted,  as  applicable  to  a  crime, 
means  pardoned.  The  allegation  in  this  indictment  would  then  read,  has 
been  duly  or  according  to  law  discharged  and  pardoned  of  such  judgment 
and  conviction.  Such  allegation  that  he  has  been  according  to  law  dis- 
charged and  pardoned,  substantially  meets  the  statute. 

The  dicta  in  Wood  v.  The  People,  1  Gowen's  Crlm.  Rep.,  554,  commented  upon. 

See  foot  note,  at  the  end  of  this  case. 

Hansom  &  Joyce^  for  the  accused. 
F.  Brundage^  for  the  people. 

Merwin,  J.:  The  statute  (2  R.  S.,  699,  §  8)  provides  that 
*'  if  any  person,  convicted  of  any  offence  punishable  by  im- 
prisonment in  a  State  prison,  shall  be  discharged^  either 
upon  being  pardoned  or  upon  the  expiration  of  his  sentence^ 
and  shall  subsequently  be  convicted  of  any  offence  after 
such  pardon  or  discharge,  he  shall  be  punished,"  etc.,  stat- 
ing the  manner.  In  the  case  at  bar,  the  allegation  in  the 
indictment  is,  ^^  having  been  duly  discharged  and  remitted 
of  such  judgment  and  conviction^    The  question  is,  is  the 
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allegation  Bufficiently  broad  or  definite  to  bring  the  case 
within  the  provisions  of  the  statute } 

In  Wood  V.  The  People  (53  N.  Y.,  511 ;  8.G.,1  Co  wen's 
Crim.  Rep.,  554),  the  phraseology  of  the  indictment  was  ex- 
actly similar  to  this.  Proof  was  given  of  former  conviction 
and  sentence,  but  none  of  imprisonment  thereunder,  or  of  a 
discharge,  and  the  point  was,  whether  it  was  necessary  for 
the  people  to  show  a  discharge  from  imprisonment,  either 
by  pardon  or  by  the  expiration  of  his  term.  The  Court  of 
Appeals  held  it  was,  and  reversed  the  judgment  and  ordered 
a  new  trial.  Allen^  /.,  in  giving  the  opinion,  says  the 
indictment  was  defective  in  not  alleging  in  terms  a  discharge 
either  upon  pardon  or  on  the  expiration  of  the  sentence.  This 
point  was  not  in  the  case,  but  the  opinion  is  entitled  to  much 
weight,  as  that  of  an  able  and  upright  judge.  If  the  allega- 
tion was  simply  that  the  defendant  ^'  had  been  duly  dis- 
charged," there  would  be  much  force  in  the  reasoning  that 
it  was  defective.  For,  under  that  allegation,  a  discharge 
might  have  occurred  through  an  arrest  or  reversal  of  judg- 
ment, or  upon  Tiabeas  corpus^  as  well  as  upon  the  expiration 
of  the  sentence ;  and  the  defendant  could  well  say  he  had 
the  right  to  know  what  was  alleged  against  him  in  that  be- 
half. But  the  allegation  in  this  case  is  more:  '^ duly  dis- 
charged and  remitted  of  such  judgment  and  conviction." 
The  word  dvly  means,  in  a  proper  way,  or  regularly,  or  ac- 
cording to  law.  {Peoplev  .  Walker,  23  Barb.,  304;  Fry  ait 
V.  Lindo,  3  Edwards'  Ch.,  239  ;  Burns  v.  People,  59  Barb., 
531.)  The  word  remitted,  as  applicable  to  a  crime,  means 
pardoned.  (Webster's  Dictionary.)  The  allegation  would 
then  read,  has  been  duly  or  according  to  law  discharged  and 
pardoned  of  such  judgment  and  conviction.  The  statute, 
in  one  alternative,  is,  shall  be  discharged  upon  being  par- 
doned. The  statute,  of  course,  means  pardoned  according 
to  law.  Why,  then,  does  not  the  allegation  that  he  has 
been  according  to  law  discharged  and  pardoned,  substan- 
tially meet  the  statute  %  A  plea  of  guilty  is  the  highest  of 
conviction  (1  Chit.  Cr.  Law,  428),  and  no  intendment  should 
be  held  in  the  defendant's  favor,  except  such  as  have  a  sub- 
stantial basis. 

No  proceedings  on  an  indictment  shall  be  affected  by  rea- 
son of  any  defect  or  imperfection  in  matters  of  form,  which 
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shall  not  tend  to  the  prejudice  of  the  defendant.  (2  R.  S., 
728,  §  52.) 

The  charge  in  the  indictment  should  be  so  alleged  as  to 
be  intelligible  in  its  legal  requisites,  and  inform  the  defend- 
ant what  he  has  to  meet.  {Edmunds^  /.,  in  Biggs  v.  Peo- 
ple^ 8  Barb.,  661.)  All  formal  defect  should  be  disregarded 
which  do  not  prejudice  the  defendant.  {TuUle  v.  People^ 
36  N.  T.,  436 ;  Burns  v.  People^  69  Barb.,  631 ;  People  v. 
Tredwayy  3  id.,  470 ;  People  v.  Powers^  2  Seld.,  50 ;  5  Park. 
Cr.,  31;  Sid.,  330.) 

There  is  no  doubt  that  the  defects,  if  any,  in  this  case, 
did  not  prejudice  the  defendant,  and  I  think  they  were  en- 
tirely formal. 

Judgment  should  be  affirmed. 

Present :    Smith,  P.  J.,  Gtilbebt  and  Mebwin,  J  J. 

Judgment  affirmed. 

Note  :  —  The  legislature  by  the  provisions  of  the  Penal  Code 
has  materially  changed  the  Revised  Statutes,  construed  and  com- 
mented upon  in  the  foregoing  case  and  in  Wood  v.  The  PeopUy  1 
Cowen's  Crim.  Rep.,  554. 

The  sections  of  the  Penal  Code  read  as  follows : 

"§688.  A  person  who,  after  being  convicted  within  this  State  of 
a  felony,  or  an  attempt  to  commit  a  felony,  or  of  petit  larceny,  or, 
under  the  laws  of  any  other  State,  government  or  country,  of  a 
crime  which,  if  committed  within  this  State,  would  be  a  felony,  com- 
mits any  crime  within  this  State,  is  punishable,  upon  conviction  of 
such  second  offence,  as  follows  : 

1.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction, 
the  offender  might  be  punished,  in  the  discretion  of  the  court,  by 
imprisonment  for  life,  he  must  be  sentenced  to  a  State  prison  for 
life; 

2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction, 
the  offender  would  be  punishable  by  imprisonment  for  any  term 
less  than  his  natural  life,  then  such  person  must  be  sentenced  to  im- 
prisonment for  a  term  not  less  than  the  longest  term,  nor  more  than 
twice  the  longest  term,  prescribed  upon  a  first  conviction. 

"§  689.  A  person,  who  having  been  convicted  within  this  State 
of  a  misdemeanor,  afterwards  commits  and  is  convicted  of  a  felony, 
must  be  sentenced  to  imprisonment  for  the  longest  term  prescribed 
for  the  punishment  upon  a  first  conviction  for  the  felony. 
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"  §  690.  Where  a  person  is  hereafter  convicted  of  a  felony,  who 
has  been,  before  that  conviction,  convicted  in  this  State,  of  any 
other  crime,  or  where  a  person  is  hereafter  convicted  of  a  misde- 
meanor who  has  been  already  five  times  convicted  in  this  State  of  a 
misdemeanor,  he  may  be  adjudged  by  the  court,  in  addition  to  any 
other  pnnishment  inflicted  upon  him,  to  be  an  habitual  criminal. 

^'  §  691.  The  person  of  an  habitual  criminal  shall  be  at  all  times 
subject  to  the  supervision  of  every  judicial  magistrate  of  the  county, 
and  of  the  supervisors  and  overseers  of  the  poor  of  the  town  where 
the  criminal  may  be  found,  to  the  same  extent  that  a  minor  is  sub- 
ject to  the  control  of  his  parent  or  guardian. 

"  §  692.  The  governor  may  grant  a  pardon  which  shall  relieve  from 
judgment  of  habitual  criminalty  as  from  any  other  sentence ;  but 
upon  a  subsequent  conviction  for  felony  of  a  person  so  pardoned,  a 
judgment  of  habitual  criminality  may  be  again  pronounced  on  ac- 
coant  of  the  first  conviction,  notwithstanding  such  pardon."    Ed. 


SUPREME  COURT  OP  THE  UNITED  STATES, 

1876. 
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The  accused  was  indicted  and  tried  in  the  Territory  of  Utah,  for  the  crime  of 
murder  in  killing  one  John  Kramer,  commonly  called  Dutch  John,  and  the 
jury  rendered  a  verdict  of  murder  in  the  first  degree.  Sentence  in  due  form 
of  law  was  rendered  by  the  court. 

The  prisoner  excepted  to  the  rulings  and  instructions  of  the  court,  and  appealed 
to  the  Supreme  Court  of  the  Territory,  where  the  judgment  of  the  subordi- 
nate court  was  affirmed.  The  prisoner  sued  out  a  writ  of  error,  and  removed 
the  cause  into  this  court. 

HM,  that  sect.  3  of  the  act  of  Congress  of  June  28,  1874  (18  Stat.  2«54),  allows  a 
writ  of  error  from  this  court  to  the  Supreme  Court  of  the  Territory  of  Utah, 
where  the  defendant  has  been  convicted  of  bigamy  or  polygamy,  or  has  been 
sentenced  to  death  for  any  crime. 

The  principal  error  assigned  by  the  accused  and  the  only  one  upon  which  this 
appellate  court  passed  is,  "That  the  court  erred  in  sustaining  the  ruling 
of  the  District  Court,  that  the  uncommunicated  threats  of  the  deceased, 
made  in  connection  with  the  exhibition  of  a  pistol  a  short  time  before  the 
homicide, were  inadmissible  in  evidence  to  the  jury."  The  testimony  which 
was  ruled  out  by  the  trial  court  and  upon  which  this  assignment  of  error  is 
based  is  as  follows  : — "The  defendant,  on  the  trial  of  this  cause,  called 
Robert  Heslop  as  a  witness  in  his  defence,  who  testified  : 
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"  That,  just  a  short  time  before  the  shooting,  the  deceased  showed  him  a  pistol 
which  he  (deceased)  then  had  on  his  ];)erson.  Deceased,  at  this  time,  was 
sitting  on  a  box  on  the  opposite  side  of  the  street  from  the  Salt  Lake  House, 
and  in  front  of  Reggie's  store. 

''  The  prosecuting  attorney  admitted  that  this  was  after  the  deceased  was  ejected 
from  defendant's  saloon. 

"  Whereupon  the  counsel  for  the  defendant  asked  witness  the  following  ques- 
tions ; — 

*'  What,  if  any,  threats  did  the  deceased  make  against  the  defendant  at  this 
time  ?  which  was  objected  to  by  the  prosecuting  attorney,  for  the  reason  it 
was  immaterial. 

"  The  objection  was  sustained  by  the  court,  and  the  defendant,  by  his  counsel, 
then  and  there  duly  excepted. 

**  Defendant's  counsel  then  asked  witness,  what,  if  anything,  did  deceased  then 
say  concerning  the  defendant. 

**  (Objected  to  by  prosecuting  attorney  as  incompetent.) 

* '  Defendant's  counsel  thereupon  stated  that  they  exx>ected  to  prove  by  this  witness 
that  in  that  conversation,  a  short  time  prior  to  the  killing,  the  deceased,  in 
the  hearing  of  the  said  witness,  made  the  threat  that  he  would  kill  the  defend- 
ant before  he  went  to  bed  on  the  night  of  the  homicide,  which  threats  we 
cannot  bring  home  to  the  knowledge  of  the  defendant. 

*'  Which  was  objected  to  by  the  counsel  for  the  prosecution,  because  it  was  in- 
competent. 

**  The  objection  was  sustained  by  the  court,  to  which  the  defendant  then  and 
there  excepted. 

"  This  witness  and  several  others,  testified  that  the  deceased's  general  character 
was  bad,  and  that  he  was  a  dangerous,  violent,  vindictive  and  brutal  man." 

Held,  that  the  rule  in  regard  to  the  admission  of  threats  of  the  deceased  against 
the  prisoner  in  a  case  of  homicide,  where  the  threats  have  not  been  comma- 
nicated  to  him,  established  by  the  decisions  of  courts  of  high  authority  is  * 
"  Where  the  question  is  as  to  what  was  deceased's  attitude  at  the  time  of 
the  fatal  encounter,  recent  threats  may  become  relevant  to  show  that  this 
attitude  was  one  hostile  to  the  defendant,  even  though  such  threats  were  not 
communicated  to  defendant.  The  evidence  is  not  relevant  to  show  the  quo 
animo  of  the  defendant,  but  it  may  be  relevant  to  show  that,  at  the  time 
of  the  meeting,  the  deceased  was  seeking  defendant's  Ufe." 

Held  further,  that  evidence  of  un communicated  threats  are  always  admitted  in 
the  trial  of  an  indictment  for  murder,  when  it  appears  that  other  evidence 
has  been  introduced  tending  to  show  that  the  act  of  homicide  was  commit- 
ted in  self-defence,  and  that  the  evidence  of  such  threats  may  tend  to  con- 
firm or  explain  that  defence,  and  in  the  state  of  mind  produced  on  the  juiy 
by  the  other  testimony  produced,  have  turned  the  scale  in  favor  of  the 
defendant.  In  the  condition  of  the  testimony  as  it  stood  in  this  case  the  ques- 
tions and  offer  were  relevant  to  the  issue,  and  should  have  been  received. 

Mr,  Oeorge  H.  WilliamSj  for  the  accused. 

Mr.  SoUcitor-Oeneral  Phillips^  for  the  United  States. 


-rr 
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Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

Sect.  3  of  the  act  of  Congress  of  June  23,  1874  (18  Stat, 
264),  allows  a  writ  of  error  from  this  court  to  the  Supreme 
Court  of  the  Territory  of  Utah,  where  the  defendant  has 
been  convicted  of  bigamy  or  polygamy,  or  has  been  sen- 
tenced to  death  for  any  crime.  The  present  writ  is  brought 
under  that  statute  to  obtain  a  review  of  a  sentence  of  death 
against  the  plaintiff  in  error  for  the  murder  of  John  Kramer, 
commonly  called  Dutch  John,  in  Salt  Lake  City.  The  only 
error  insisted  upon  by  counsel,  who  argued  this  case  orally, 
was  the  rejection  of  testimony  offered  by  the  prisoner,  as 
shown  by  the  following  extract  from  the  bill  of  exceptions : — 


'^  The  defendant,  on  the  trial  of  this  cause,  called  Bobert 
Heslop  as  a  witness  in  his  defence,  who  testified : — 

^^  That,  just  a  short  time  before  the  shooting,  the  deceased 
showed  him  a  pistol,  which  he  (deceased)  then  had  upon  his 
person.  Deceased,  at  this  time,  was  sitting  on  a  box  on  the 
opposite  side  of  the  street  from  the  Salt  Lake  House,  and  in 
front  of  Reggie's  store. 

"The  prosecuting  attorney  admitted  that  this  was  after 
the  deceased  was  ejected  from  defendant's  saloon. 

"  Whereupon  the  counsel  for  the  defendant  asked  witness 
the  following  questions : — 

"  <  What,  if  any,  threats  did  the  deceased  make  against  the 
defendant  at  this  time  ? '  which  was  objected  to  by  the  prose- 
cuting attorney,  for  the  reason  it  was  immaterial. 

**The  objection  was  sustained  by  the  court,  and  the  de- 
fendant, by  his  counsel,  then  and  there  duly  excepted. 

"Defendant's  counsel  then  asked  witness,  *  What,  if  any- 
thing, did  deceased  then  say  concerning  the  defendant  \ ' 

"  (Objected  to  by  prosecuting  attorney  as  incompetent.) 

"Defendant's  counsel  thereupon  stated  that  they  expected 
to  prove  by  this  witness  that  in  that  conversation,  a  short 
time  prior  to  the  killing,  the  deceased,  in  the  hearing  of  said 
witness,  made  the  threat  that  he  would  kill  the  defendant 
before  he  went  to  bed  on  the  night  of  the  homicide,  which 
threats  we  cannot  bring  home  to  the  knoweledge  of  the  de- 
fendant. 
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*'  Which  was  objected  to  by  the  counsel  for  the  prosecu- 
tion, because  it  was  incompetent. 

"The  objection  was  sustained  by  the  court,  to  which  the 
defendant  then  and  there  excepted. 

"  This  witness,  and  several  others,  testified  that  the  de- 
ceased's general  character  was  bad,  and  that  he  was  a  dan- 
gerous, violent,  vindictive,  and  brutal  man." 


Although  there  is  some  conflict  of  authority  as  to  the 
admission  of  threats  of  the  deceased  against  the  prisoner  in 
a  case  of  homicide,  where  the  threats  had  not  been  commu- 
nicated to  him,  there  is  a  modification  of  the  doctrine  in 
more  recent  times,  established  by  the  decisions  of  courts  of 
high  authority,  which  is  very  well  stated  by  Wharton,  in  hia 
work  on  Criminal  Law,  §  1027 : 

**  Where  the  question  is  as  to  what  was  deceased's  atti- 
tude at  the  time  of  the  fatal  encounter,  recent  threats  may 
become  relevant  to  show  that  this  attitude  was  one  hostile 
to  the  defendant,  even  though  such  threats  were  not  com- 
municated to  defendant.  The  evidence  is  not  relevant  to 
show  the  qiu)  animo  of  the  defendant,  but  it  may  be  relevant 
to  show  that,  at  the  time  of  the  meeting,  the  deceased  was 
seeking  defendant's  life."  Stokes  v.  People  of  New  Tori, 
53  N.  Y.,  174;  Keena  v.  State,  18  Ga.,  194;  Campbell  x. 
People,  16  111.,  18  ;  Holler  v.  State,  37  Ind.,  67;  People  v. 
Arnold,  15  Cal.,  476;  People  v.  Scroggins,  37  id.,  676. 

Counsel  for  the  government,  conceding  this  principle  to 
be  sound,  sustains  the  ruling  of  the  court  below,  on  the 
ground  that  there  is  no  evidence  in  the  case  to  show  any 
hostile  movement  or  attitude  of  the  deceased  towards  the 
prisoner  at  the  time  of  the  fatal  shot,  and  that  there  is  con- 
clusive evidence  to  the  contrary.  In  support  of  this  latter 
position,  he  relies  on  the  testimony  of  Thomas  Dobson,  the 
only  witness  of  the  meeting  which  resulted  in  the  death  of 
deceased  by  a  pistol-shot  from  defendant. 

Before  criticising  Dobson' s  testimony,  it  is  necessary  to 
state  some  preliminary  matters. 

It  appears  that,  on  the  night  of  the  homicide,  the  deceased 
and  a  man  of  similar  character,  called  Bill  Dean,  got  into  a 
quarrel,  in  a  drinking  saloon  kept  by  defendant,  in  which 


Wiggins  v.  The  United  States.  447 

they  both  drew  pistols.  Defendant  interposed,  and  took 
their  pistols  from  them,  and  turned  them  out  of  his  saloon 
by  different  doors.  He  gave  Dean  his  pistol  as  he  turned 
him  out,  and  asserts  that  he  also  returned  the  deceased  his 
pistol ;  but  of  this  there  is  doubt.  Shortly  after  this,  he 
started  homewards,  and  fell  in  company  with  Dobson,  who 
was  a  night-watchman  of  Salt  Lake  City.  As  they  went 
along  the  street,  Dean  was  discovered  in  the  recess  of  a  door- 
way on  the  sidewalk  with  a  pistol  in  his  hands,  and  defend- 
ant went  np  to  him,  took  it  away  from  him,  and  he  ran 
down  the  street.  Passing  on,  Dobson  and  defendant  came 
in  front  of  a  hotel,  the  Salt  Lake  House,  where  the  homicide 
occurred,  of  which  Dobson,  the  only  witness,  tells  his  story 
thus  :— 

."  As  I  came  down  street,  about  two  o'clock  in  the  morn- 
ing, I  saw  Dutch  John  sitting  on  the  carriage- steps  of  the 
Salt  Lake  House,  with  his  face  resting  on  his  hands,  appa- 
rently in  a  stupor  or  asleep.  Wiggins,  the  defendant,  was 
with  me.  He  (Wiggins)  jumped  to  my  rear,  and  immedi- 
ately the  firing  commenced.  I  do  not  know,  I  cannot  tell, 
who  fired  the  first  shot.  At  the  first  report,  I  turned  round 
and  saw  the  blaze  of  the  second  shot  from  a  pistol  in  the 
hands  of  Wiggins.  I  had  advanced  to  the  carriage- steps, 
and  said,  'Jack,  don't  kill  him.'  Wiggins  then  jumped  on 
carriage- steps  and  fired  another  shot,  which  passed  right  by 
in  front  of  me  and  into  the  body  of  Dutch  John.  Dutch 
John  grabbed  me  around  the  legs,  and  we  fell  over  the  steps 
into  the  street.  When  I  turned  and  saw  the  first  shot  from 
Wiggins'  pistol,  I  saw  Dutch  John's  hands  raised,  and 
heard  him  cry  out,  'Don't  kill  me  ;  I  am  not  armed.'  Im- 
mediately after  the  firing  ceased,  Wiggins  stooped  down  as 
if  to  pick  up  something,  and  when  he  raised  up  he  had  some- 
thing in  his  left  hand;  but  I  cannot  tell  whether  it  was  a 
pistol  or  not.  At  the  same  time,  Wiggins  made  the  remark 
to  the  deceased,  *  You  wanted  to  kill  me '  or  '  You  tried  to 
kill  me,'  I  am  not  sure  which  expression  was  used." 

If  we  are  to  believe  implicitly  all  that  is  here  said  by  this 
witness,  we  do  not  see  in  it  conclusive  evidence  that  defend- 
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ant  fired  the  first  shot,  and  that  no  previous  demonstration 
was  made  by  deceased.  On  the  contrary,  he  says  he  does 
not  know,  and  cannot  tell,  who  fired  the  first  shot.  He  does 
say,  that,  when  the  vision  of  Dutch  John  met  their  eyes,  the 
defendant  *' jumped  behind  witness,  and  immedidtely^^ 
(that  is,  just  after)  '^  the  firing  commenced."  He  also  says, 
that,  immediately  after  the  firing  ceased,  defendant  stooped 
down  as  if  to  pick  up  something,  and  arose  with  something 
in  his  hand. 

We  do  not  think  that  this  statement  proves  at  all,  cer- 
tainly not  conclusively,  that  deceased  did  not  fire  the  first 
shot.  Either  there  must  have  been  some  reason  for  defend- 
ant's jumping  behind  witness,  and  he  must  have  picked  up 
a  pistol  which  fell  from  the  hands  of  deceased,  or  he  was 
guilty  of  consummate  acting,  for  the  purpose  of  deceiving 
witness,  and  making  evidence  to  defend  himself  from  the 
charge  of  a  murder  which  he  intended  to  commit. 

It  is  difficult  to  believe  that,  on  a  sudden  encounter,  any 
one  would  have  such  cool  deliberation  ;  and  it  is  much  more 
reasonable  to  believe  that  the  seeking  of  safety,  by  jumping 
behind  the  witness,  was  caused  by  some  movement  or  other 
evidence  of  hostile  intent  by  deceased  which  escaped  the  less 
vigilent  eye  of  witness,  and  that  it  was  the  display  of  the 
pistol  which  the  defendant  afterwards  picked  up.  This  lat- 
ter view  is  supported  by  other  testimony,  to  be  presently 
noticed. 

But  it  is  pertinent  here  to  remark,  that  both  the  effect  of 
this  witness'  testimony  and  his  credibility  were  to  be  weighed 
by  the  jury,  and  that  doubt  was  thrown  on  the  latter  by 
showing,  that,  in  the  preliminary  examination,  he  had  made 
statements  at  variance  with  what  he  now  stated,  which  were 
more  favorable  to  defendant. 

Take  all  these  together,  and  we  think  the  court  had  no 
right  to  assume  that  it  was  beyond  doubt  that  defendant 
had  committed  the  assault,  which  resulted  in  death,  by  fix- 
ing the  first  shot,  without  any  cause,  real  or  apparent.  In 
this  we  are  confirmed  by  other  parts  of  the  testimony  dis- 
played in  the  bill  of  exceptions. 

It  is  nowhere  asserted  that  defendant  fired  more  than 
three  shots.  A  witness  however  who  was  within  hearing, 
swears  positively  that  he  heard  four  shots.     In  agreement 
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with  this,  it  is  proved,  without  contradiction,  that  when  de- 
fendant was  arrested,  immediately  after  the  shooting,  three 
pistols  were  found  on  him.  Of  one  of  these,  three  barrels 
were  empty ;  of  another,  one ;  and  the  third  was  fully 
loaded.  The  police-officer  who  arrested  defendant  says  of 
these  pistols,  ^'the  one  identified  as  Dutch  John's  had  one 
chamber  empty;  the  one  identified  as  Bean's  had  three 
chambers  empty;  and  the  Derringer  was  loaded."  It  is  a 
a  fair  inference  that  the  three  empty  barrels  were  those  he 
had  discharged  at  deceased,  and  that  the  other  was  the  one 
he  had  picked  up  after  the  shooting,  which  had  been  in  the 
hands  of  deceased. 

Whence  comes  the  fourth  shot,  and  who  emptied  the 
chamber  of  deceased' s  pistol  1  That  deceased  had  a  pistol 
with  him  is  a  concession  made  by  the  prosecuting  attorney 
on  the  trial.  It  will  be  seen  in  the  extract  from  the  bill  of 
exceptions  'first  given,  that  the  witness,  Heslop,  testifies 
positively,  that,  just  a  short  time  before  the  shooting,  the 
deceased  showed  him  a  pistol,  which  he  then  had  on  his 
person,  while  sitting  on  a  box  on  the  side  of  the  street  op- 
posite the  scene  of  the  homicide  ;  and  the  prosecution  ad- 
mitted that  this  was  after  the  deceased  had  been  ejected 
from  the  saloon. 

Here,  then,  was  a  man  who  had,  a  few  hours  or  minutes 
before,  had  a  difficulty,  in  which  pistols  were  drawn ;  who 
was  known  to  be  of  desperate  and  vindictive  character ;  who 
had  shown  a  witness  a  pistol  within  a  few  minutes  preced- 
ing the  fatal  encounter,  and  that  pistol  was,  after  the  en- 
counter, picked  up  on  the  sidewalk,  where  it  occurred,  with 
a  chamber  empty.  Also,  strong  evidence  to  show  that  one 
more  shot  was  fired  than  defendant  had  fired,  and  the  prob- 
ability that  it  came  from  the  pistol  of  deceased  at  that  time. 

Now,  when,  under  all  these  circumstances,  the  witness, 

and  the  only  witness  who  was  present  at  the  encounter, 

swears  that  he  cannot  tell  where  the  first  shot  came  from, 

though  he  knows  that  defendant  only  fired  three,  it  must 

be  very  apparent,  that  if  the  person,  to  whom  the  deceased 

exhibited  that  pistol  a  few  minutes  before  the  shooting,  had 

been  permitted  to  tell  the  jury  that  deceased  then  said,  '^he 

would  kill  the  defendant  before  he  went  to  bed  that  night," 

it  would  have  tended  strongly  to  show  where  that  first  shot 
Vol.  II.  29 
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came  from,  and  how  that  pistol,  with  one  chamber  emptied^ 
came  to  be  found  on  the  ground.  This  testimony  might,  in 
the  state  of  mind  produced  on  the  jury  by  the  other  evi- 
dence we  have  considered,  have  turned  the  scale  in  favor  of 
defendant.  At  all  events,  we  are  of  opinion  that  in  that  con- 
dition of  things  it  was  relevant  to  the  issue,  and  should  have 
been  admitted. 

Judgment  reversed^  with  directions  to  set  aside  the  ner- 
dicty  and  grant  a  new  trial. 

Mr.  Justice  Clifford  dissenting.  Murder  is  the  chaise 
preferred  against  the  prisoner,  which,  at  common  law,  is  de- 
fined to  be,  when  a  person  of  sound  memory  and  discretion 
unlawfully  killeth  any  reasonable  creature  in  being,  and  in 
the  peace  of  the  State,  with  malice  aforethought,  either  ex- 
press or  implied.  Modern  statutes  defining  murder  in 
many  cases  affix  degrees  to  the  offence,  according  to  the 
nature  and  aggravation  of  the  circumstances  under  which 
the  act  of  homicide  is  committed. 

Offences  against  the  lives  and  persons  of  individuals  are 
defined  by  the  statutes  of  Utah,  as  follows :  Whoever  kills 
any  human  being,  with  malice  aforethought,  the  statute  of 
the  Territory  enacts,  is  guilty  of  murder ;  and  the  succeed- 
ing section  of  the  same  act  provides  that  all  murder  perpe- 
trated by  poison  or  by  lying  in  wait,  or  by  any  other  kind 
of  wilful,  deliberate,  and  premeditate  killing,  or  which  is 
committed  in  the  perpetration,  or  attempt  to  perpetrate,  any 
one  of  the  offences  therein  enumerated,  is  murder  in  the  first 
degree,  and  shall  be  punished  with  death.  Laws  Utah,  51, 
c.  21,  tit.  2,  sees.  4,  5. 

Pursuant  to  that  enactment,  the  grand  jury  of  the  third 
judicial  district,  in  due  form  of  law,  preferred  an  indict- 
ment against  the  prisoner  for  the  murder  of  John  Kramer, 
charging  that  he,  the  prisoner,  did,  at  the  time  and  in  the 
manner  and  by  the  means  therein  described,  feloniously, 
wilfully,  deliberately,  premeditatedly,  and  with  malice  afore- 
thought, kill  and  murder  the  deceased,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  United  States 
resident  in  the  said  Territory. 

Sufficient  appears  to  show  that  the  prisoner  was  arraigned 
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in  dae  form  of  law,  and  that  he  pleaded  to  the  indictment 
that  he  was  not  guilty,  as  required  by  the  statute  of  the 
Territory;  that,  material  witnesses  for  the  prisoner  being 
absent,  the  indictment  was  on  his  motion  continued  to  the 
next  term  of  the  court.  Both  parties  being  ready  at  the 
succeeding  term  of  the  court,  the  jury  was  duly  impanelled, 
and  sworn  well  and  truly  to  try  the  issue,  as  provided  by 
law.  Witnesses  were  called  and  examined  by  the  prosecu- 
tion and  for  the  defence,  and  the  cause  was  regularly  com- 
mitted to  the  jury  having  the  prisoner  in  charge. 

None  of  these  proceedings  are  called  in  question  ;  and  it 
appears  that  the  jury  retired,  and,  having  duly  considered 
the  case,  returned  into  court,  and  gave  their  verdict  that 
the  prisoner  is  guilty  of  murder  in  the  first  degree.  Sen- 
tence in  due  form  of  law  was  rendered  by  the  court,  as  more 
fully  appears  in  the  record ;  and  the  prisoner  excepted  to 
the  rulings  and  instructions  of  the  court,  and  appealed  to 
the  Supreme  Court  of  the  Territory,  as  he  had  by  law  a 
right  to  do,  where  the  judgment  of  the  subordinate  court 
was  affirmed.    Laws  Utah,  66,  c.  31,  sect.  5. 

Error  lies  from  that  court  to  the  Supreme  Court,  in  crimi- 
nal cases,  where  the  accused  has  been  sentenced  to  capital 
punishment ;  and  the  record  shows  that  the  prisoner  sued 
out  a  writ  of  error,  and  removed  the  cause  into  this  court. 
18  Stat.  254. 

Four  errors  are  assigned  in  the  transcript : 

1.  That  the  court  erred  in  affirming  the  judgment  of  the 
District  Court. 

2.  That  the  court  erred  in  holding  that  the  affidavit  of- 
fered to  procure  a  continuance  was  insufficient. 

3.  That  the  court  erred  in  sustaining  the  ruling  of  the 
District  Court,  that  the  uncommunicated  threats  of  the  de- 
ceased, made  in  connection  with  the  exhibition  of  a  pistol  a 
short  time  before  the  homicide,  were  inadmissible  in  evi- 
dence to  the  jury. 

4.  That  the  court  erred  in  overruling  the  exceptions  of 
the  prisoner  to  the  instructions  given  to  the  jury  by  the 
District  Court. 

Two  of  the  errors  assigned  —  to  wit,  the  second  and  fourth 
— having  been  abandoned  here  in  the  argument  for  the  pris- 
oner}  the  re- examination  of  the  case  will  be  confined  to  the 
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third  asBigned  error,  as  the  only  remaining  one  which  de- 
serves any  special  consideration. 

Expert  testimony,  not  in  any  way  contradicted,  was  in- 
troduced by  the  prosecutor  to  the  effect  that  the  witness 
saw  the  deceased  immediately  after  he  came  to  his  death, 
and  he  testified  that  he  made  a  postmortem  examination  of 
the  body  the  next  day;  that  the  deceased  received  two  pistol 
wounds ;  that  one  shot  struck  him  in  the  side,  a  little  back 
of  a  middle  line  from  the  hollow  of  the  arm  down  and  just 
at  the  border  of  the  ribs ;  and  the  witness  stated  that  he  ex- 
amined that  wound,  but  that  he  did  not  trace  the  ball,  as  the 
other  wound  was  the  one  that  proved  fatal ;  that  the  other 
shot  struck  him  in  the  chin,  and  that,  ranging  downward,  it 
cut  the  external  jugular  vein,  the  ball  burying  itself  in  the 
muscles  of  the  shoulder,  and  that  the  deceased  bled  to  death 
from  that  wound  ;  and  the  witness  added,  to  the  effect  that 
from  the  course  the  ball  took,  and  the  wounds  it  made  in 
its  course,  the  deceased  must  have  been  sitting  at  the  time 
with  his  head  bowed  down  and  resting  on  his  breast. 

Death  ensued  immediately;  and  the  record  discloses  what 
immediately  preceded  the  homicide  and  what  occurred  at 
the  time  it  was  committed.  Beyond  doubt,  the  homicide 
occurred  about  two  o'clock  in  the  morning ;  and  it  is  equally 
certain  that  it  was  effected  by  the  described  shots  from  a 
pistol.  Prior  to  that  time, — say  about  one  o'clock  or  a 
little  later,  —  the  deceased,  with  six  or  seven  other  persons, 
was  in  the  saloon  of  the  prisoner,  and  it  appears  that  the 
deceased  and  two  of  the  others  had  a  difficulty,  and  that 
one  of  them  was  struck  over  the  head  in  the  affray.  Revolv- 
ers were  drawn  by  the  deceased  and  one  Bean,  when  the 
prisoner  interfered  and  took  the  pistols  from  both  of  them, 
and  in  the  scuffle  struck  the  deceased  over  the  head.  He 
then  put  Bean  out  of  the  back-door,  gave  him  his  pistol, 
and  told  him  to  go  home ;  and  he  put  the  deceased  out  of 
the  front-door,  and  told  him  to  go  home.  Half  an  hour  or 
more  later  the  prisoner  came  down  the  street  with  one  of  the 
witnesses  for  the  prosecution,  and  when  they  arrived  in 
front  of  the  Salt  Lake  House  the  witness  states  that  he  saw 
the  deceased  sitting  on  the  carriage-steps  of  the  hotel,  with 
his  face  resting  on  his  hands,  apparently  in  a  stupor  or 
asleep ;  that  the  prisoner  jumped  to  the  rear  of  the  witness, 
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and  that  the  firing  immediately  commenced ;  that  the  wit- 
ness did  not  know,  and  cannot  tell,  who  fired  the  first  shot ; 
that  at  the  first  report  he,  the  witness,  turned  round  and 
saw  the  blaze  of  the  second  shot  from  a  pistol  in  the  hands 
of  the  prisoner.  Witness  advanced  to  the  carriage-steps, 
and  he  testifies  that  he  said  to  the  prisoner,  *'Jack,  donH 
kill  him,"  to  which  it  seems  no  response  was  given.  In- 
stead of  that,  the  prisoner  then  jumped  to  the  carriage-steps 
and  fired  another  shot,  which,  as  the  witness  states,  passed 
right  in  front  of  him  into  the  body  of  the  deceased.  Some- 
thing may  be  inferred  as  to  its  effect,  from  the  fact  that  the 
deceased  raised  his  hands,  as  the  witness  states,  and  that  he 
heard  him  say,  ^' Don't  kill  me,  I  am  not  armed."  Imme- 
diately after  the  firing  ceased  the  prisoner  stooped  down  as 
if  to  pick  up  something,  and  when  he  rose  up  the  witness 
noticed  that  he  had  something  in  his  left  hand,  but  the  wit- 
ness is  not  able  to  state  what  it  was. 

Three  witnesses  testify  that  there  were  three  shots  fired 
in  rapid  succession  in  front  of  the  hotel,  and  one  of  them 
states  that  he  heard  a  fourth  shot  farther  down  the  street. 

Two  of  the  witnesses  concur  that  the  first  shot  ranged 
from  east  to  west,  and  that  the  range  of  the  other  two  bore 
a  little  to  the  north  of  west. 

Several  witnesses  were  examined  for  the  defence,  and  one 
of  them  testified  that  the  deceased,  when  he  was  put  out  of 
the  saloon  and  told  to  go  home,  said  he  would  go  if  the 
prisoner  would  give  him  his  gun,  and  that  the  prisoner  pushed 
him  out  of  the  door  and  handed  him  his  pistol,  and  that  the 
deceased  remarked,  ^'I  will  make  it  hot  for  you."  Testi- 
mony was  also  given  by  another  witness  called  for  the 
defence,  to  the  effect  that  the  deceased,  after  he  was  ejected 
&om  the  saloon,  showed  the  witness  a  pistol  when  he  was 
sitting  in  front  of  a  store  opposite  the  Salt  Lake  House. 

Two  questions  were  asked  the  witness,  as  follows : 

1.  What,  if  any,  threats  did  the  deceased  make  against 
the  prisoner  1 

2.  What,  if  anything,  did  the  deceased  say  concerning 
the  prisoner  1 

Objection  was  made  to  each  question,  and  both  were  ex- 
cluded by  the  court,  and  the  prisoner  excepted  to  the 
respective  rulings.    Had  the  questions  been  admitted,  the 
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prisoner  expected  to  prove  that  the  deceased  made  the  threat 
that  he  would  kill  the  prisoner  before  he  went  to  bed  that 
night ;  bat  the  defence  admitted  that  the  evidence  woold 
not  show  that  the  prisoner  had  knowledge  of  the  threat  at 
the  time  of  the  killing.  Dae  exception  was  taken  to  the 
raling,  which  is  the  basis  of  the  assignment  of  error  not 
waived  by  the  prisoner.  Evidence  was  also  introduced  by 
the  defence  that  the  general  character  of  the  deceased  was 
bad,  and  that  he  was  a  dangerous,  violent,  and  brutal  man. 
Subsequent  to  the  aflfray  in  the  saloon,  and  before  the 
homicide,  the  deceased  had  a  conversation  with  another  wit- 
ness called  and  examined  by  the  prosecution.  He  said  that 
the  prisoner  had  taken  his  pistol  from  him  and  beat  him 
over  the  head  with  it,  and  it  appears  that  he  showed  the 
witness  the  wounds  in  his  head.  About  an  hour  or  less  after 
that  interview  they  met  again,  in  front  of  the  hotel,  and 
walked  up  the  street  together,  and  in  the  course  of  the  con- 
versation the  witness  asked  him  if  he  was  armed,  and  the 
deceased  gave  the  witness  very  positive  assurance  that  he 
was  not,  that  he  had  no  weapon  about  him  except  a  pocket* 
knife,  which  he  showed  the  witness.  Presently  the  deceased 
left  and  went  down  the  street,  and  the  witness,  in  about  a 
minute,  started  in  the  same  direction,  and  as  he  passed  the 
saloon  where  the  affray  occurred  the  prisoner  came  out 
and  commenced  conversing  with  the  witness.  Among  other 
things,  he  said  that  the  deceased  and  Bean  had  a  difficulty 
in  his  saloon,  and  that  he  took  their  pistols  away  from  them 
and  beat  them  over  the  head  with  the  pistols ;  that  he  put 
one  of  them  out  of  the  back-door  and  the  other  out  of  the 
front-door ;  that  he  gave  Bean  back  his  pistol,  and  told  him 
that  they  could  not  have  any  trouble  in  the  saloon ;  that  if 
there  was  to  be  any  killing  there,  he  was  going  to  do  it  him- 
self. At  that  stage  of  the  conversation  the  witness  asked 
him  what  he  did  with  the  pistol  of  the  deceased,  and  the 
witness  states  that  the  prisoner  pulled  back  the  lapel  of  his 
coat,  and  said,  *'I  have  it  here."  Immaterial  matters  are 
omitted.  Suffice  it  to  say,  the  prisoner  proceeded  down  the 
street,  and  the  witness  soon  followed;  and  when  the  latter 
got  around  Godbe's  corner  he  heard  a  shot  fired,  then  he 
turned  and  ran  back  toward  the  hotel,  and  when  he  turned 
the  corner  he  saw  the  flash  and  heard  the  report  of  two  other 
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shots,  and  when  he  got  in  front  of  Hall' s  saloon  he  heard 
another  shot  farther  down  the  street. 

Pour  shots  were  heard  ;  and  the  witness,  who  was  a  police- 
office]:,  states  that  when  he  came  in  front  of  the  hotel  he  was 
requested  to  arrest  the  prisoner,  and  that  he  ran  toward  the 
corner  where  the  prisoner  was  crossing  and  called  to  him  to 
stop,  and  that  he  came  back,  and  that  they  started  up  the 
street,  when  the  following  conversation  ensued:  "I  said, 
*Jack,  I  guess  you  have  killed  Dutch  John.'  He  said,  *If 
I  haven't,  I  will.'  When  they  got  in  front  of  the  hotel,  I 
asked  him  for  his  pistol.  He  handed  me  one,  saying,  '  That 
is  Bill  Bean's ;'  and  another,  'That  is  Dutch  John's;'  and  a 
third  one,  a  single- barreled  Derringer,  and  said,  "This  is 
mine.'"  One  chamber  was  empty  in  the  pistol  identi- 
fied as  Dutch  John's,  and  three  chambers  were  empty  in  the 
one  identified  as  Bean's,  and  the  Derringer  was  loaded. 

Questions  of  the  kind  involved  in  the  single  assignment  of 
error  to  be  re-examined  cannot  be  understandingly  deter- 
mined without  a  clear  view  of  what  the  state  of  the  case 
was  at  the  time  the  ruling  was  made,  and  inasmuch  as  it  is 
the  judgment  of  the  Supreme  Court  of  the  Territory  to  which 
the  writ  of  error  is  addressed,  it  seems  to  be  just  and  right 
that  the  reasons  which  that  court  assigned  for  affirming  the 
judgment  of  the  subordinate  court  should  receive  due  con- 
sideration. 

Enough  appears  to  show  that  th^  prisoner  insisted  that 
the  evidence  of  uncommunicated  threats  should  have  been 
admitted,  because  there  is  a  conflict  in  the  testimony  as  to 
who  fired  the  first  shot,  and  that  the  evidence  of  the  threats, 
if  it  had  been  admitted,  would  have  aided  the  jury  in  deter- 
mining that  question.  Influenced  by  that  suggestion,  the 
first  step  of  the  court,  apparently,  was  to  examine  the  evi- 
dence reported  in  the  transcript ;  atid,  having  come  to  the 
conclusion  that  there  is  no  conflict  in  the  evidence  as  to  who 
fired  the  first  shot,  they  decided  that  the  ruling  of  the  Dis- 
trict Court  excepted  to,  in  excluding  the  two  questions  as  to 
the  threats,  is  correct. 

Introductory  to  that  conclusion,  they  find  the  facts  to  be, 
that  the  deceased  was  sitting  upon  a  carriage-step  in  front 
of  the  hotel,  with  his  hands  up  to  his  face  and  his  head 
bowed  down,  apparently  in  a  stupor  or  asleep,  as  the  prisoner 
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and  the  night-watch  came  near,  and  that  the  prisoner,  as 
they  were  passing,  jamped  behind  the  witness,  and  that  the 
firing  immediately  commenced,  the  testimony  of  two  wit- 
nesses being  that  the  firing  was  from  east  to  west,  and  that 
the  prisoner  was  east  of  the  deceased.  Obviously,  they 
regarded  the  statement  of  the  witness,  that  he  did  not  know 
who  fired  the  first  shot,  as  merely  negative  testimony ;  for 
they  proceed  to  state  that  the  positive  testimony  of  the  two 
witnesses,  that  the  firing  was  from  east  to  west,  showed  that 
it  was  impossible  that  the  deceased  should  have  fired  the 
first  shot. 

In  the  next  place,  they  advert  to  the  statement  that  the 
prisoner  stooped  down,  just  after  the  shooting,  as  if  to  pick 
up  something,  and  to  the  testimony  of  one  of  his  witnesses 
that  he  exhibited  a  pistol  shortly  before  his  death ;  and  they 
remark,  that  the  testimony,  if  no  other  facts  were  found, 
might  tend  to  prove  that  the  deceased  had  a  pistol  in  his 
possession,  but  that  it  would  not  be  sufficient  to  raise  a 
doubt  as  to  who  fired  the  first  shot. 

Even  conceding  the  truth  of  the  testimony,  they  still  were 
of  the  opinion  that  the  prisoner  was  the  aggressor ;  but  they 
proceed  to  say  that  they  did  not  think  that  the  deceased 
even  had  a  pistol,  and  gave  their  reasons  for  the  conclusion 
as  follows : 

'*His  pistol  was  in  the  hands  of  the  prisoner  just  before 
and  just  after  the  killing,  and  if  the  deceased  had  a  pistol, 
as  one  witness  testifies,  shortly  before  his  death,  it  is  evident 
that  he  did  not  have  it  when  he  was  killed,  for  after  the  first 
shot  he  threw  up  his  arms  and  said,  'Don't  kill  me,  I  am 
unarmed,'  a  thing  which  it  is  not  reasonable  to  suppose  he 
would  have  said  if  he  had  just  fired  the  first  shot,  and,  be- 
sides, no  such  pistol  was  found  on  his  person  or  near  him 
after  the  killing."  ''  If  the  prisoner  had  picked  up  an  ad- 
ditional pistol,  it  would  certainly  have  been  found  upon  him ; 
but  such  was  not  the  fact;"  and  they  add,  that  ''this  sec- 
ond pistol,  if  any  existed,  could  not  have  been  in  the  pos- 
session  of  the  deceased  when  he  was  killed." 

Suppose  the  facts  to  be  as  found  by  the  Supreme  Court 
of  the  Territory,  then  it  follows  that  there  was  no  evidence 
in  the  case  tending  to  show  that  the  deceased  was  the 
aggressor,  or  that  the  act  of  homicide  was  perpetrated  in  self- 
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defence,  within  the  principles  of  the  criminial  law  as  un- 
derstood and  administered  in  any  jnrisdiction  where  our 
language  is  spoken. 

Homicide,  apparently  unnecessary  or  wilful,  is  presumed 
to  be  ikialicious,  and,  of  course,  amounts  to  murder,  unless 
the  contrary  appears  from  circumstances  of  alleviation,  ex- 
cuse, or  justification  ;  and  it  is  incumbent  upon  the  prisoner 
to  make  out  such  circumstances  to  the  satisfaction  of  the 
jury,  unless  they  arise  from  the  evidence  produced  against 
him  by  the  prosecution.  Post.  Cr.  L.  255 ;  1  East,  P.  C. 
234 ;  4  Bl.  Com.  201 ;  1  Russ.,  C.  &  M.  (4th  ed.)  483. 

Cases  arise,  as  all  agree,  where  a  person  assailed  may, 
without  retreating,  oppose  force  to  force,  even  to  the  death 
of  the  assailant ;  and  other  cases  arise  in  which  the  accused 
cannot  avail  himself  of  the  plea  of  self-defence,  without 
showing  that  he  retreated  as  far  as  he  could  with  safety, 
and  then  killed  the  assailant  only  for  the  preservation  of 
his  own  life.  Fost.  Cr.  L.  275 ;  1  East,  P.  C.  277 ;  4  Bl. 
Com.  184. 

Courts  and  text-writers  have  not  always  stated  the  rules 
of  decision  applicable  in  defences  of  the  kind  in  the  same 
forms  of  expression.  None  more  favorable  to  the  accused 
have  been  promulgated  anywhere  than  those  which  were 
adopted  seventy  years  ago,  in  the  trial  of  Selfridge  for  man- 
slaughter.   Pamph.  Rep.,  160. 

Three  propositions  were  laid  down  in  that  case  : 

1.  That  a  man  who,  in  the  lawful  pursuit  of  his  business, 
is  attacked  by  another,  under  circumstances  which  denote 
an  intention  to  take  away  his  life  and  do  him  some  enormous 
bodily  harm,  may  lawfully  kill  the  assailant,  provided  he 
use  all  the  means  in  his  power  otherwise  to  save  his  own 
life  or  prevent  the  intended  harm,  such  as  retreating  as  far 
as  be  can,  or  disabling  his  adversary  without  killing  him,  if 
it  be  in  his  power. 

2.  That  when  the  attack  on  him  is  so  sudden,  fierce,  and 
violent,  that  a  retreat  would  not  diminish  but  increase  his 
danger,  he  may  instantly  kill  his  adversary  without  retreat- 
ing at  all. 

8.  That  when,  from  the  nature  of  the  attack,  there  is  rea- 
sonable ground  to  believe  that  there  is  a  design  to  destroy 
his  life  or  to  commit  any  felony  upon  his  person,  the  kill- 
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ing  the  assailant  will  be  excusable  homicide,  althongh  it 
should  afterwards  appear  that  no  felony  was  intended. 

Learned  jurists  excepted  at  the  time  to  the  third  propo- 
sition as  too  favorable  to  the  accused  ;  but  it  is  safe  to 
affirm  that  the  legal  profession  have  come  to  the  conclusion 
that  it  is  sound  law,  in  a  case  where  it  is  applicable.  Sup- 
port to  that  proposition  is  found  in  numerous  cases  of  high 
authority,  to  a  few  of  which  reference  will  be  made. 

When  one  without  fault  is  attacked  by  another,  under 
such  circumstance  as  to  furnish  reasonable  ground  for  ap- 
prehending a  design  to  take  away  his  life  or  do  him  some 
great  bodily  harm,  and  there  is  reasonable  ground  for  be- 
lieving the  danger  imminent  that  such  design  will  be  accom- 
plished, the  assailed  may  safely  act  upon  the  appearances 
and  kill  the  assaUant,  if  that  be  necessary  to  avoid  the  ap- 
prehended danger ;  and  the  killing  will  be  justified,  although 
it  may  afterwards  turn  out  that  the  appearances  were  false, 
and  that  there  was  not  in  fact  either  design  to  do  him  serious 
injury,  or  danger  that  it  would  be  done.  Shorter  v.  People^ 
2  Comst.  197 ;  People  v.  McLeod,  1  Hill,  420 ;  1  Hawk.  P.  C, 
ch.  9,  sect.  1,  p.  79. 

Two  other  cases  decided  in  the  same  State  have  adopted 
the  same  rule  of  decision,  and  it  appears  to  be  well  founded 
in  reason  and  justice.  Patterson  v.  People^  46  Barb.,  635  ; 
People  V.  Sullivan^  3  Seld.  400  ;  State  v.  Sloans  47  Mo.  612 ; 
Whart.  on  Homicide,  212 ;  Staie  v.  Baker^  1  Jones  (N.  C), 
272 ;  Com.  v.  Drum,  58  Penn.  St.  9. 

Unless  the  party  has  reasonable  ground  of  apprehension 
at  the  time,  the  justification  will  fail ;  it  being  settled  law 
that  a  bare  fear,  unaccompanied  by  any  overt  act  indicative 
of  the  supposed  intention,  will  not  warrant  the  party  enter- 
taining such  fears  in  killing  the  other  party  by  way  of  pre- 
caution, if  there  be  no  actual  danger  at  the  time.  1  East, 
P.  C.  272;  Eos.  Crim.  Ev.  (7th  Am.  ed.)  768;  Staie  v. 
Scotty  4  Ired.  409  ;  State  v.  Harris,  4  Jones,  190  ;  DiU  v. 
Stale,  25  Ala.  15  ;  Dyson  v.  State,  26  Miss.  362 ;  Holmes 
V.  State,  23  Ala.  24 ;  Carroll  v.  Sta^,  23  id.  33. 

Two  grounds  are  assumed  in  support  of  the  proposition 
that  the  evidence  of  previous  threats  ought  to  have  been  ad- 
mitted : 
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1.  That  it  would  have  confirmed  the  other  evidence  intro- 
duced by  the  prisoner  to  prove  that  he  committed  the  act 
of  homicide  in  self-defence. 

2.  That  it  would  have  aided  the  jury  in  determining 
which  of  the  parties  fired  the  first  shot. 

Remarks  ajready  made  are  sufficient  to  show  that  a  bare 
fear  of  danger  to  life,  unaccompanied  by  any  overt  act  or 
manifestation  indicative  of  a  felonious  intent  to  that  effect, 
will  not  justify  the  person  entertaining  such  fears  in  killing 
the  supposed  assailant.  Such  a  defence  is  not  made  out  un- 
less all  the  conditions  of  the  proposition  before  explained 
concur  in  the  immediate  circumstances  which  attend  the  act 
of  homicide. 

When  a  person  apprehends  that  another,  manifesting  by 
his  attitude  a  hostile  intention,  is  about  to  take  his  life,  or 
to  do  him  enormous  bodily  harm,  and  there  is  reasonable 
ground  for  believing  the  danger  imminent  that  such  design 
will  be  accomplished,  he  may,  if  no  other  practicable  means 
of  escape  are  at  hand,  oppose  force  by  force,  and  may  even 
kill  the  assailant,  if  that  be  necessary  to  avoid  the  appre- 
hended danger ;  but  he  must  act  and  decide  as  to  the  ne- 
cessity and  the  force  of  the  circumstances  at  his  peril,  and 
with  the  understanding  that  his  conduct  is  subject  to  judicial 
investigation  and  review. 

Apply  that  rule  to  the  case  before  the  court,  and  it  is  clear 
that  there  was  no  evidence  in  the  case  tending  to  show  that 
the  prisoner  killed  the  deceased  in  self-defence.  Proof  to 
that  effect  is  entirely  wanting,  and  every  attending  circum- 
stance disproves  the  theory,  and  shows  that  such  a  defence, 
if  it  was  set  up  in  the  court  below,  was  utterly  destitute  of 
every  pretence  of  foundation,  as  appears  from  the  following 
circumstances : 

1.  That  the  prisoner  was  not  alone. 

2.  That  when  he,  in  company  with  the  night-watchman, 
approached  the  hotel,  the  deceased  was  sitting  on  the  steps, 
asleep  or  in  a  stupor,  apparently  unaware  of  their  approach. 

3.  That  the  prisoner  might  have  passed  on,  turned  back, 
or  stood  still  in  perfect  safety. 

4.  That  if  he  feared  anything,  his  needful  protection  was 
at  hand. 
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6.  That  the  deceased  neither  spoke  nor  moved,  and  was 
as  harmless  as  if  he  had  been  inanimate  matter. 

6.  That  the  prisoner,  better  than  any  one  else  except  the 
sleeping  man,  knew  that  the  deceased  was  unarmed,  becanse 
he,  the  prisoner,  had  the  pistol  of  the  deceased  in  his  own 
pocket.     1  Gabb.  Cr.  L.  496. 

Viewed  in  the  light  of  the  attending  circumstances,  it  is 
amazing  that  any  one  can  come  to  the  conclusion  that  there 
is  any  evidence  tending  to  show  that  the  prisoner,  as  a  rea- 
sonable being,  could  have  believed  that  it  was  necessary  to 
take  the  life  of  the  deceased  in  order  to  save  his  own  life,  or 
to  save  himself  from  enormous  bodily  harm.  Logue  ▼. 
Com.,  38  Penn.  St.  265. 

Stronger  evidence  of  express  malice  is  seldom  or  never  ex- 
hibited, as  appears  from  the  fact  that  he  continued  to  fire 
after  the  wounded  man  threw  up  his  hands  and  cried  out, 
'^  Don't  kill  me,  I  am  unarmed,"  and  also  from  the  feet  that 
when  the  police-officer  remarked  to  him,  ''Jack,  I  guess  you 
have  killed  Dutch  John,"  he  said,  "  If  I  haven't,  I  will." 

Testimony  merely  confirmatory  of  a  proposition,  wholly 
unsupported  by  other  evidence,  is  not  admissible  as  sub- 
stantive evidence.  Grant  that,  and  still  it  is  insisted  by  the 
prisoner  that  the  evidence  of  previous  threats  made  by  the 
deceased  should  have  been  admitted  to  confirm  the  evidence 
introduced  by  the  prisoner,  to  prove  that  the  deceased  fired 
the  first  shot. 

Mere  theories  are  not  entitled  to  consideration,  unless  they 
find  some  support  in  the  evidence.  There  is  no  evidence  in 
the  case  tending  to  show  that  the  deceased  fired  the  first 
shot,  or  that  he  fired  at  all,  or  that  he  manifested  any  inten- 
tion to  offer  violence  whatever  to  the  prisoner.  Two  wit- 
nesses testify  that  the  prisoner,  when  he  jumped  behind  the 
night-watchman,  was  east  of  the  deceased,  and  that  the 
range  of  the  firing  was  from  east  to  west,  fully  justifying 
the  conclusion  of  the  court  below  that  it  is  impossible  that 
the  deceased  should  have  fired  the  first  shot 

Better  reasons  for  the  admissibility  of  the  evidence  must 
be  given  than  those  suggested  in  the  preceding  propositions, 
else  the  assignment  of  errors  cannot  be  sustained,  as  it  is 
clear  that  the  other  evidence  in  the  case  discloses  no  real 
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theory  of  defence  which  the  excluded  testimony  would  tend 
to  confirm. 

Spme  stress  is  laid  upon  the  fact  that  one  witness  testified 
that  the  deceased  showed  him  a  pistol  after  he  was  ejected 
from  the  saloon ;  but  the  answer  to  that,  given  by  the  court 
below,  is  quite  satisfactory,  which  is,  that  the  pistol  of  the 
deceased  was  in  the  possession  of  the  prisoner  just  before 
and  immediately  after  the  killing,  and  that  if  the  deceased 
had  a  pistol,  as  the  witness  testified,  it  is  evident  he  did  not 
have  it  when  he  was  killed,  for  after  the  first  shot  he  threw 
up  his  hand,  and  said,  ''Don't  kill  me,  I  am  unarmed." 
Declarations  of  the  kind  made  in  articiUo  Tnortis  are  com- 
j)etent  evidence ;  and,  there  being  nothing  in  the  case  to  con- 
tradict the  statement,  it  is  entitled  to  credit.  1  Greenl.  Ev., 
aect.  166;  Ros.  Grim.  Ev.  (7th  ed.)  30. 

Four  shots  were  fired ;  and  when  the  prisoner  was  arrested, 
immediately  after  the  homicide,  he  gave  up  three  pistols  to 
the  officer, — his  own,  the  deceased's,  and  Bean's.  There 
was  one  empty  chamber  in  the  deceased's  pistol,  and  three 
empty  chambers  in  Bean's,  showing  that  the  prisoner  had 
been  in  no  danger  throughout,  except  from  the  multiplicity 
of  fire-arms  which  he  had  in  his  own  pockets. 

Attempt  is  next  made  in  argument  to  show  that  evidence 
of  previous  threats  made  by  the  deceased  is  admissible  in 
behalf  of  the  prisoner,  even  though  he  did  not  introduce  any 
other  evidence  which  it  tends  to  confirm,  the  suggestion  be- 
ing that  the  modern  decisions  support  that  proposition. 

Criminal  homicide,  in  order  that  it  may  amount  to  mur- 
der, must  have  been  perpetrated  with  malice  aforethought ; 
and  the  prosecution,  to  prove  the  ingredient  of  malice,  may 
introduce  evidence  of  lying  in  wait,  antecedent  menaces, 
former  grudges,  or  any  formed  design  or  concerted  scheme 
to  do  the  deceased  bodily  harm.  Malice  is  the  essential 
criterion  by  which  murder  is  distinguished  from  manslaugh- 
ter, and  of  course  it  must  be  charged  in  the  indictment  and 
proved  at  the  trial.  Acts,  conduct,  and  declarations  of  the 
kind,  if  done  or  made  by  the  prisoner,  are  clearly  admissi- 
ble when  offered  by  the  prosecution ;  but  the  case  is  gen- 
erally different  when  the  evidence  is  offered  in  respect  to  the 
deceased. 

Tears  ago  evidence  was  offered  in  a  case  of  manslaughter, 
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to  show  that  the  deceased  was  well  known  by  the  defendant 
and  others  as  a  drunken,  quarrelsome  man ;  but  the  court 
excluded  the  testimony,  holding  to  the  effect  that  the  evi- 
dence was  immaterial,  as  it  constituted  no  defence  to  the 
accused.     State  v.  Fields  14  Me.  244. 

Later  the  defendant  in  another  jurisdiction  offered  evi- 
dence to  prove  that  the  deceased  was  a  man  of  great  muscu- 
lar strength,  practised  in  seizing  persons  by  the  throat  in  a 
peculiar  way,  which  would  render  them  helpless  and  shortly 
deprive  them  of  life ;  but  the  court  excluded  the  evidence, 
holding  that  the  only  evidence  which  was  relevant  and  ma- 
terial was  the  manner  in  which  the  deceased  assaulted  the 
defendant  at  the  time  of  the  homicide.  Com.  v.  Mead^  12 
Gray,  169. 

Decided  cases,  too  numerous  for  citation,  are  reported,  in 
which  it  is  held  that  evidence  of  the  bad  character  of  the  de- 
ceased is  not  admissible  in  an  indictment  for  felonious  homi- 
cide, for  the  reason  that  it  cannot  have  any  effect  to  excuse 
or  palliate  the  offence.  Reported  cases  of  an  exceptional 
character  may  be  found  where  it  is  held  that  evidence  of  the 
dangerous  character  of  the  deceased  may  be  admitted  to  con- 
firm other  evidence  offered  by  the  prisoner,  to  show  that  the 
killing  was  in  self-defence.  2  Bishop  Grim.  Proced.  (2d  ed.) 
sect.  627. 

Difficult  questions  also  arise  in  other  cases,  as  to  the 
admissibility  of  previous  threats  made  by  the  deceased. 
Judges  and  text-writers  generally  agree  that  such  threats, 
not  communicated  to  the  prisoner,  are  not  admissible  evi- 
dence for  the  defence,  where  the  charge  is  felonious  homi- 
cide. 

Courts  of  justice  everywhere  agree  that  neither  the  bad 
character  of  the  deceased  nor  any  threats  that  he  may 
have  made  forfeits  his  right  of  life,  until,  by  some  actual 
attempt  to  execute  his  threats,  or  by  some  act  or  demonstra- 
tion at  the  time  of  the  killing,  taken  in  connection  with  such 
character  and  threats,  he  induces  a  reasonable  belief  on  the 
part  of  the  slayer  that  it  is  necessary  to  deprive  him  of  life 
in  order  to  save  his  own  or  to  prevent  some  felony  upon  his 
person.  Prichett  v.  StatCy  22  Ala.  39 ;  Com.  v.  Hilliard^ 
2  Gray,  294. 

Exceptional  cases  arise  where  it  is  held  that  the  evidence 
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should  be  received  as  confirmatory  of  other  evidence  in  the 
case  tending  to  support  the  theory  that  the  killing  was  in 
self-defence.  Cases  of  that  character  may  be  found  where 
courts  have  ruled  that  evidence  of  the  kind  may  be  admit- 
ted, even  though  the  prisoner  had  no  knowledge  of  the  same 
at  the  time  of  the  alleged  felonious  homicide ;  but  there  is 
not  a  well-considered  case  to  be  found  anywhere,  in  which 
it  is  held  that  evidence  of  previous  threats  is  admissible  as 
substantive  proof  that  the  act  of  homicide  was  committed  in 
self- defence,  nor  which  shows  that  such  evidence  is  admis- 
sible for  any  purpose,  whether  the  threats  were  known  or 
unknown  to  the  prisoner,  except  to  confirm  or  explain  other 
evidence  in  the  case,  tending  to  justify  or  excuse  the  homi- 
cidal act,  as  having  been  committed  in  opposing  force  to 
force  in  defence  of  life,  or  to  avoid  enormous  bodily  harm. 
2  Whart.  Cr.  L.  (6th  ed.)  1020 ;  1  Hale,  P.  C.  481. 

Provided  the  uttering  of  the  threats  was  known  to  the 
prisoner,  the  tendency  of  modern  decisions  is  to  admit  the 
evidence,  even  if  the  other  evidence  to  support  the  theory  of 
self-defence  is  slight,  and  to  exclude  it  in  all  cases  where 
the  threats  have  not  been  communicated,  unless  the  circum- 
stances tend  strongly  to  inculpate  the  deceased  as  the  first 
aggressor.  People  v.  Lamb,  2  Keyes,  466 ;  Powell  v.  i^ate, 
19  Ala.  677 ;  Dupree  v.  State,  33  id.  380. 

Examples,  almost  without  number,  are  found  in  the 
reported  cases,  which  support  those  propositions,  to  a  few 
of  which  reference  will  be  made. 

Violent  threats  were  made  by  the  deceased  against  the 
prisoner  in  the  case  of  Stokes  v.  People,  63  N.  Y.  174 ;  and 
the  court  held  that  proof  of  the  same  was  admissible,  whether 
known  to  the  prisoner  or  not,  inasmuch  as  other  evidence 
had  been  given  making  it  a  question  for  the  jury  whether 
the  homicidal  act  was  or  was  not  perpetrated  by  the  prisoner 
in  defending  himself  against  an  attempt  of  the  deceased  to 
take  his  life  or  to  commit  a  felony  upon  his  person. 

Authorities  to  show  that  fear  only  is  not  sufficient  to  jus- 
tify the  taking  of  the  life  of  another  have  already  been 
referred  to,  of  which  there  are  many  more,  ^xite  v.  Collins, 
82  Iowa,  38 ;  Whart.  Homicide,  407. 

Pursuant  to  that  rule,  it  was  held,  in  the  case  of  NewcoTrib 
V.  StaiCy  87  Miss.  400,  that  the  belief  on  the  part  of  the  ac- 
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cased  that  the  deceased  designed  to  kill  him  is  no  excase  for 
the  homicidal  act,  unless  the  deceased  at  the  time  made 
some  attempt  to  execute  such  a  design,  and  thereby  induced 
the  accused  reasonably  to  believe  that  he  intended  to  do  so 
immediately.  Hence  the  court  held  that  it  was  not  compe- 
tent for  the  accused  to  introduce  evidence  of  an  assault  that 
the  deceased  committed  on  him  six  weeks  before,  nor  to 
give  evidence  of  previous  uncommunicated  threats,  the 
other  evidence  showing  that  the  deceased  at  the  time  of  the 
killing  made  no  hostile  demonstration  against  the  accused 
calculated  to  show  that  the  accused  was  in  any  danger  of 
life  or  limb. 

Actual  danger  of  the  kind,  or  a  reasonable  belief  of  such 
actual  danger,  must  exist  at  the  time,  else  the  justification 
will  fail.  Repeated  threats,  even  of  a  desperate  and  lawless 
man,  will  not  and  ought  not  to  authorize  the  person  threat- 
ened to  take  the  life  of  the  threatener,  nor  will  any  demon- 
stration of  hostility,  short  of  a  manifest  attempt  to  commit 
a  felony,  justify  a  measure  so  extreme. 

Reasonable  doubt  upon  that  subject  cannot  be  enter- 
tained ;  but  the  Supreme  Court  of  Kentucky  decided,  that, 
where  one's  life  had  been  repeatedly  threatened  by  such  an 
enemy,  and  it  appeared  that  he  had  recently  been  exposed 
to  an  attempt  by  the  same  person  to  assassinate  him,  and 
that  the  previous  threats  were  continued,  the  person  threat- 
ened might  still  go  about  his  lawful  business,  and  if  on  such 
an  occasion  he  happened  to  meet  the  threatener,  having  rea- 
son to  believe  him  to  be  armed  and  ready  to  execute  his 
murderous  intention,  and  if  he  did  so  believe,  and  from  the 
threats,  the  previous  attempt  at  assassination,  the  character 
of  the  man,  and  the  circumstances  attending  the  meeting, 
he  had  a  right  to  believe  that  the  presence  of  his  adversary 
put  his  life  in  imminent  peril,  and  that  he  could  secure  his 
personal  safety  in  no  other  way  than  to  kill  the  supposed 
assailant,  he  was  not  obliged  to  wait  until  he  was  actually 
assailed.      Bohammon  v.  Com,^^  8  Bush,  488. 

Beyond  all  doubt,  that  is  the  strongest  case  to  support  the 
theory  set  up  for  the  prisoner  in  this  case  to  be  found  in  the 
judicial  reports,  and  yet  it  is  obvious  that  it  does  not  make 
an  approach  to  what  is  necessary  to  constitute  a  defence  for 
the  crime  charged  against  the  prisoner  in  the  indictment 
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Except  where  threats  are  recent,  and  were  accompanied 
by  acts  and  conduct  indicative  of  an  intention  to  execute 
the  threatened  purpose,  the  evidence  of  previous  threats  is 
not  admitted  by  the  Supreme  Court  of  Arkansas.  Atkins 
V.  State,  16  Ark.  684 ;  Pitman  v.  State,  22  id.  357. 

Where  the  evidence  of  previous  threats  is  necessary,  in 
connection  with  the  other  evidence,  to  make  out  a  case  of 
self-defence,  the  Supreme  Court  of  Indiana  hold  that  the 
evidence  is  admissible.     Holler  v.  State,  37  Ind.  61. 

Jurists  and  text- writers  appear  to  concur  that  antecedent 
threats  alone,  whether  communicated  or  not,  will  not  justify 
a  subsequent  deadly  assault  by  the  other  party,  unless  the 
party  who  made  the  previous  threats  manifests  at  the  time 
of  the  act,  a  design  to  carry  the  threats  into  immediate 
effect.     People  v.  Scroggins,  37  Cal.  683. 

Argument  to  establish  that  proposition  seems  to  be  unneces- 
sary in  this  case,  as  the  legislature  of  the  Territory  have  en- 
acted that  a  bare  fear  that  a  felony  is  about  to  be  committed 
^* shall  not  be  sufficient  to  justify  the  killing"  in  .such  a 
case.  ^^  It  must  appear  that  the  circumstances  were  suffi- 
cient to  excite  the  fears  of  a  reasonable  person,  and  that  the 
party  killing  really  acted  under  the  influence  of  those  fears, 
and  not  in  a  spirit  of  revenge,"  showing  that  the  court  be- 
low could  not  have  decided  otherwise  than  they  did  without 
violating  the  statute  law  of  the  Territory.  Laws  Utah,  p.  60, 
sect.  112. 

Weighed  in  the  light  of  the  adjudged  cases,  it  is  clear  that 
the  evidence  of  previous  uncommunicated  threats  is  never 
admitted  in  the  trial  of  an  indictment  for  murder,  unless  it 
appears  that  other  evidence  has  been  introduced  tending  to 
show  that  the  act  of  homicide  was  committed  in  self-de- 
fence, and  that  the  evidence  of  such  threats  may  tend  to 
confirm  or  explain  the  other  evidence  introduced  to  estab- 
lish that  defence. 

Society,  in  my  opinion,  is  deeply  interested  that  criminal 
justice  shall  be  accurately  and  firmly  administered ;  and, 
being  unable  to  concur  in  the  opinion  and  judgment  of  the 
court  in  this  case,  I  have  deemed  it  proper  to  state  the  rea- 
Bons  for  my  dissent. 

Vol.  II.  30 
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SUPREME  COURT  OF  THE  UNITED  STATES, 

1876. 


Smith  v.  The  United  States. 

Error  to  the  Supreme  Goart  of  WaahiDgton  Territory. 

The  accused  had  escaped  and  was  not  actually  or  constructively  within  the  eon> 
trol  of  the  court. 

Hdd,  that  it  was  within  the  discretion  of  the  court  to  hear  a  criminal  case,  where 
the  convicted  party  was  not  within  its  control  and  where  he  cannot  he  made 
to  respond  to  any  judgment  which  the  court  might  render. 

Mr.  John  McOilordy  for  the  accused. 

Mr.  Solicitor-Oeneral  Phillips^  for  the  United  States. 

Mr.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

It  is  clearly  within  onr  discretion  to  refuse  to  hear  a  crim- 
inal case  in  error,  unless  the  convicted  party,  suing  out  the 
writ,  is  where  he  can  be  made  to  respond  to  any  judgment 
we  may  render.  In  this  case  it  is  admitted  that  the  plain- 
tiff in  error  has  escaped,  and  is  not  within  the  control  of  the 
court  below,  either  actually,  by  being  in  custody,  or  con- 
structively, by  being  out  on  bail.  If  we  affirm  the  judg- 
ment, he  is  not  likely  to  appear  to  submit  to  his  sentence. 
If  we  reverse  it  and  order  a  new  trial,  he  will  appear  or  not, 
as  he  may  consider  most  for  his  interest.  Under  such  cir- 
cumstances, we  are  not  inclined  to  hear  and  decide  what 
may  prove  to  be  a  moot  case. 

This  cause  was  docketed  here  Dec.  29, 1870.  In  due  time 
a  brief  was  filed  on  behalf  of  the  plaintiff  in  error,  and  the 
cause  has  been  regularly  continued  at  every  term  since,  no 
one  appearing  here  in  person  to  represent  the  plaintiff.  At 
this  term  we  dismissed  the  writ,  on  motion  of  the  United 
States,  for  want  of  prosecution,  but  have  since  reinstated  it 
on  motion  of  the  counsel  for  the  plaintiff  in  error,  who  now 
moves  to  have  it  set  down  for  argument.  This  motion  we 
deny,  and  order  that,  unless  the  plaintiff  in  error  submit 
himself  to  the  jurisdiction  of  the  court  below  on  or  before 
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the  first  day  of  onr  next  term,  the  cause  to  be  left  off  the 
docket  after  that  time.     The  People  v.  Genet^  69  N.  Y.,  80 ; 
LtftwicKs  Casey  20  Gratt.  723 ;  Cow/monweaUh  v.  Andrews, 
97  Mass.  644 ;  see  also  31  Me.  692. 
Motion  to  set  down  the  case  for  argument  denied. 


COURT  OF  APPEAIS, 

New  Yobk,  1878. 


Lesser  v.  The  People. 

The  accused  was  tried  and  convicted  in  the  Court  of  Sessions  in  and  for  the 
county  of  New  York,  of  the  crime  of  obtaining  goods  bj  false  pretences. 
The  General  Term  affirmed  the  conviction  and  from  that  affirmation  the 
accused  brings  error. 

The  indictment  charged  that  the  prisoner  represented,  among  other  things,  that 
the  check  was  good  and  a  valuable  securitj,  and  of  the  value  of  $255 ; 
whereas  it  was  not  good,  or  of  anj  value  whatever. 

The  evidence  was,  that  after  bargaining  for  the  goods,  Melville  the  confederate 
went  out  as  he  said  to  get  money  to  pay  for  them.  While  Melville  was 
away  the  accused  said  to  complainant  that  Melville  was  a  man  of  busi- 
ness having  two  stores.  Melville  returned  with  a  check  post-dated.  Mel- 
ville said  it  was  too  late  to  go  to  the  bank  that  day,  when  the  prisoner  said 
that  the  check  was  good,  and  also  that  Steinbach,  the  maker  of  the  check, 
"  had  a  business."  The  evidence  also  showed  that  no  such  person  as  the 
drawer  of  the  check  kept  any  account  in  the  bank  on  which  it  was  drawn. 
It  was  admitted  on  the  trial  by  the  accused  that  the  check  was  worthless. 
The  defendant  relied  solely  on  the  fact  that  the  check  was  poet-dated. 

HM,  that  the  evidence  was  sufficient  to  justify  a  finding  that  the  prisoner  rep- 
resented that  the  check  was  good,  and  the  maker  a  man  of  substance ;  while 
he  knew  that  it  was  worthless,  and  that  it  was  a  false  token  got  up  for  the 
purpose  of  defrauding  the  prosecutrix,  and  that  the  accused  and  Melville 
were  confederates,  and  jointly  obtained  the  goods. 

WiUiam  F.  Kintzing,  for  the  accused. 

Berij.  K.  Phelps,  for  the  i)eople. 

Rapallo,  J.  The  check  which  was  passed  off  opon  the 
complainant,  was  dated  on  the  twenty-ninth  of  August,  the 
transaction  taking  place  on  the  twenty-eighth,  and  the  de- 
fence is  placed  upon  the  point  that  a  delivery  of  a  post- 
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dated  check  does  not  constitute  a  representation  that  the 
money  to  meet  it  is  in  the  bank  at  the  time  of  delivery  of  the 
check,  but  simply  an  undertaking  that  it  shall  be  there  at 
the  maturity  of  the  check. 

If  there  had  been  no  representation  made  except  by  the 
delivery  of  the  check,  and  the  prosecution  rested  wholly  on 
the  allegation  that  this  was  a  representation  that  the  money 
was  in  bank,  the  point  which  the  prisoner's  counsel  seeks 
to  raise  would  be  in  the  case,  and  the  circumstance  that  the 
check  was  not  drawn  by  the  prisoner,  but  by  a  third  party, 
and  was  post-dated,  would  be  very  material.  But  we  do 
not  think  the  case  turns  upon  the  point  argued.  The  indict- 
ment charges  that  the  prisoner  represented,  among  other 
things,  that  the  check  was  good  and  a  valuable  security, 
and  of  the  value  of  $255 ;  whereas  it  was  not  good,  or  of  any 
value  whatever.  The  evidence  of  the  prosecutrix  was  that 
the  prisoner  and  his  companion  Melville  came  together  to 
her  residence,  and  after  bargaining  for  the  goods,  and  agree- 
ing upon  the  price,  Melville  went  out,  as  he  said,  to  get  the 
money  to  pay  for  them,  leaving  this  prisoner  there ;  that  the 
prisoner  represented  Melville  as  a  man  in  business,  having 
two  stores,  etc.;  that  Melville  returned  with  the  check,  and 
at  the  time  of  passing  it  off  to  prosecutrix  and  obtaining  the 
goods,  in  answer  to  a  remark  of  the  prosecutrix' s  sister  that 
the  check  was  dated  the  twenty-ninth,  said,  '4t  is  too  late 
to  go  to  the  bank  today  "  (it  being  then  half-past  three  in 
the  afternoon);  that  at  the  same  time  the  prisoner  said  that 
the  check  was  good,  and  also  that  Steinbach,  the  maker  of 
the  check,  ''had  a  business."  The  sister  testified  that,  in 
answer  to  her  remark  about  the  date,  Melville  said,  that  it 
was  too  late  to  go  to  the  bank,  and  he  dated  the  check  for 
to-morrow.  No  such  person  as  the  drawer  of  the  check 
kept  any  account  in  the  bank  on  which  it  was  drawn,  and 
it  was  admitted  on  the  trial  that  the  check  was  worthles& 
The  circumstances  tended  to  show  that  the  transaction 
was  a  device  to  defraud  the  prosecutrix  of  her  goods,  and 
that  Melville  and  the  prisoner  were  acting  in  concert.  They 
together  took  the  goods  away.  No  explanation  or  de- 
fence was  offered  by  the  prisoner  on  the  trial,  nor  did  he 
show  that  there  was  any  such  person  as  Steinbach,  or  what 
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were  his  own  relations  with  Melville,  but  he  relied  wholly 
on  the  fact  that  the  check  was  post-dated. 

Under  the  circumstances  we  think  that  the  evidence, 
although  meagre,  was  sufficient  to  justify  a  finding  that  the 
prisoner  represented  that  the  check  was  good,  and  the 
maker  a  man  of  substance ;  while  he  knew  that  it  was  worth- 
less, and  was  a  false  token  got  up  for  the  purpose  of  de- 
frauding the  prosecutrix,  and  that  he  and  Melville  were 
confederates,  and  jointly  obtained  the  goods.  The  question 
of  the  prisoner's  guilt  was  fairly  submitted  to  the  jury,  and 
there  is  no  legal  error  in  the  conviction. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


COURT  OF  APPEAIS 

New  York,  1878. 


PoLiNSKY  V.  The  People. 

The  aecused  was  conTlcted  upon  a  general  plea  of  guilty  to  an  indictment,  and 
sentenced,  by  the  Court  of  General  Seesionsof  the  city  of  New  York,  to  im- 
prisonment in  the  penitentiary  of  the  city  of  New  York  for  thirty  days,  and 
to  pay  a  fine  of  |200. 

The  indictment  charged  the  defendant  with  exposing  for  sale  in  the  city  of  New 
York,  impure  and  unwholesome  milk,  adulterated  with  water,  against  the 
form  of  the  statute ;  with  keeping  and  offering  such  unwholesome  milk 
for  sale  in  violation  of  the  sanitary  code  and  of  the  statute,  and,  with  bring- 
ing it  into  the  city  of  New  York  for  sale,  in  violation  of  an  ordinance  of  the 
sanitary  code,  passed  by  the  board  of  health  of  the  city,  February  28,  1876, 
of  which  the  publication  is  alleged,  and  which  is  set  out  in  the  third  count 
in  full 

The  General  Term  of  the  Supreme  Court,  in  the  first  judidal  district,  affirmed 
the  judgment,  and  the  defendant  brought  error. 

The  question  presented  is  as  to  the  validity  of  the  sentence. 

HMf  that  by  the  Laws  of  1862,  as  amended  by  section  1  of  chapter  544  of  the 
Laws  of  1864,  the  knowingly  selling  or  exposing  for  sale  of  impure,  adul- 
terated or  unwholesome  mi^k  is  made  a  misdemeanor,  punishable  by  a  fine 
of  not  less  than  fifty  dollars,  and  if  the  fine  is  not  paid,  by  imprisonment  for 
not  less  than  thirty  dajrs  in  the  penitentiary  or  county  jail,  or  until  the  fine 
be  paid.    Section  4  declares  that  the  addition  of  water  or  any  substance, 
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other  than  is  sufficient  to  preserve  the  milk  while  in  transportation  to  mar- 
ket, is  an  adulteration.    This  is  a  general  statute. 

Held,  that  the  board  of  health  of  the  city  of  New  York,  February  23, 1876,  en- 
acted the  following  ordinance,  and  made  it  a  part  of  the  sanitary  code  :  "  No 
milk  which  has  been  watered,  adulterated,  reduced  or  changed  in  any 
respect  by  the  addition  of  water  or  other  substance,  or  by  the  remoTid  of 
cream,  shall  be  brought  into,  held,  kept  or  offered  for  sale  at  any  place  in 
the  city  of  New  York,  nor  shall  any  one  keep,  have,  or  offer  for  sale  any 
such  milk." 

Held,  that  the  authority  to  pass  sanitary  ordinances  was  conferred  on  the  board 
of  health  of  the  city  of  New  York  by  chapter  385  of  the  Laws  of  1873, 
which  created  the  board. 

Held,  that  the  eighty-second  section  of  that  act  requires  the  board  to  adapt  the 
existing  sanitary  ordinances  to  the  changes  made  by  the  act,  in  the  adminis- 
tration of  the  sanitary  affairs  of  the  city,  and  authorizes  and  empowers  the 
board  to  add  to  the  sanitary  code,  from  time  to  time,  additional  proTisions 
for  the  security  of  life  and  health  in  the  city,  and  declares  that  any  viola- 
tion of  the  code  shall  be  treated  and  punished  as  a  misdemeanor,  and  the 
offender  shall  also  be  liable  to  pay  a  penalty  of  fifty  dollars,  to  be  recovered 
in  a  civil  action  in  the  name  of  the  mayor,  aldermen  and  commonalty  of 
the  city. 

Held,  that  the  third  count  of  the  indictment  was  drawn  with  reference  to  the 
ordinance  cited,  and  to  ascertain  the  specific  punishment  for  the  offence, 
reference  must  be  had  to  the  general  statute,  which  enacts  that  '*  every  per- 
son who  shall  be  convicted  of  any  misdemeanor,  the  punishment  of  which 
is  not  prescribed  in  tbis  or  some  other  statute,  shall  be  punished  by  impria- 
onment  in  the  county  jail  not  exceeding  one  year,  or  by  a  fine  not  exoeeding 
$250,  or  by  both  such  fine  and  imprisonment" 

Held,  that  the  court  in  this  case  imposed  its  sentence  of  fine  and  imprisonment 
under  the  third  count  of  the  indictment  which  described  the  crime  to  be  a 
violation  of  the  ordinance,  which  violation  was  declared  to  be  a  misde- 
meanor, the  punishment  of  which  was  nowhere  prescribed  except  in  the 
revised  statutes,  which  is  recited  above. 

Held,  that  the  joinder  of  several  distinct  misdemeanors  in  the  same  indictmeDt 
is  not  a  cause  for  the  reversal  of  the  judgment  on  writ  of  error  when  the 
sentence  is  single,  and  is  appropriate  to  either  of  the  counts  upon  which  the 
conviction  was  had. 

Held,  that  the  Legislature  in  the  exercise  of  its  constitutional  authority  may 
lawfully  confer  on  boards  of  health  the  power  to  enact  sanitary  ordinances, 
having  the  force  of  law  within  the  districts  over  which  their  jurisdictioa 
extends.  This  power  has  been  repeatedly  recognized  and  affirmed,  and 
ordinances  designed  to  prevent  the  sale  of  adulterated  milk  are  manifestly 
within  the  scope  of  sanitary  regulations. 

Held,  that  the  statute  of  1862,  relates  only  to  selling  or  exposing  impure  or  adul- 
terated milk  for  sale,  while  the  offence  in  the  ordinance  is,  bringing 
adulterated  milk  into  the  city  of  New  York  for  saie,  therefore  a  greater 
punishment  can  be  inflicted  under  the  ordinance  than  is  authorized  by  the 
statute. 

Duplicity  in  the  third  count  was  urged  on  the  ground  that  such  count  united  the 
offence  of  bringing  impure  milk  into  the  city  for  sale  with  the  chargeof  offer- 
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ing  it  for  sale  ;  the  one  being  a  violation  of  the  ordinance,  and  the  other  a 
violation  of  the  statute  —  offences  requiring  different  punishments. 

Held,  that  the  objection  of  duplicity  is  not  well  taken.  The  third  count  pur- 
ports to  proceed  exclusively  upon  the  ordinance,  and  would  not  justify  a 
conviction  under  the  statute,  although  it  contains  averments  which  might 
sustain  a  count  for  the  statutory  offence.  The  allegation  of  the  offering  of 
the  milk  for  sale  may  be  rejected  as  surplusage,  leaving  the  conviction  to 
stand  upon  the  charge  of  bringing  it  into  the  city  for  sale. 

Hugh  Coleman^  for  the  prisoner. 
W.  P,  Prentice^  for  the  people. 

Andrews,  J.  The  indictment  contains  three  counts. 
The  first  count  charges  the  defendant  with  exposing  for  sale 
in  the  city  of  New  York  impure  and  unwholesome  milk, 
adulterated  with  water,  against  the  form  of  the  statute. 
The  second  charges  that  he  kept  and  offered  it  for  sale  in 
violation  of  the  sanitary  code  and  of  the  statute.  The  third 
charges  him  with  bringing  it  into  the  city  of  New  York  for 
sale,  in  violation  of  an  ordinance  of  the  sanitary  code, 
passed  by  the  board  of  health  of  the  city  February  23, 1876, 
of  which  due  publication  is  alleged,  and  which  is  set  out  in 
the  count  in  full.  The  plaintiff  in  ei'ror  on  his  arraignment 
in  the  Court  of  General  Sessions  pleaded  guilty  to  the  whole 
indictment,  and  the  court  thereupon  sentenced  him  to  im- 
prisonment in  the  penitentiary  of  the  city  of  New  York  for 
thirty  days,  and  to  pay  a  fine  of  $200.  The  main  question 
presented  is  as  to  the  validity  of  the  sentence. 

By  section  1  of  chapter  467  of  the  Laws  of  1862,  entitled 
'^an  act  to  prevent  the  adulteration  of  milk,  and  prevent 
the  traffic  in  impure  and  unwholesome  milk,"  as  amended 
by  section  1  of  chapter  644  of  the  Laws  of  1864,  the  know- 
ingly selling  or  exposing  for  sale  impure,  adulterated  or 
unwholesome  milk  is  made  a  misdemeanor,  punishable  by 
a  fine  of  not  less  than  fifty  dollars,  and  if  the  fine  is  not 
paid,  by  imprisonment  for  not  less  than  thirty  days  in  the 
penitentiary  or  county  jail,  or  until  the  fine  shall  be  paid. 
Section  4  declares  that  the  addition  of  water  or  any  sub- 
stance, other  than  is  sufficient  to  preserve  the  milk  while  in 
transportation  to  market,  is  an  adulteration.  This  statute 
is  of  general  application  throughout  the  State. 

The  board  of  health  of  the  city  of  New  York,  February 
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23,  1876,  enacted  an  ordinance,  and  made  it  a  part  of  the 
sanitary  code,  as  follows : 

"No  milk  which  has  been  watered,  adulterated,  reduced 
or  changed  in  any  respect  by  the  addition  of  water  or  other 
substance,  or  by  the  removal  of  cream,  shall  be  brought 
into,  held,  kept  or  offered  for  sale  at  any  place  in  the  city 
of  Nfew  York,  nor  shall  any  one  keep,  have,  or  offer  for  sale 
any  such  milk." 

The  authority  to  pass  sanitary  ordinances  was  conferred 
on  the  board  of  health  of  the  city  of  New  York  by  chapter 
335  of  the  Laws  of  1873,  which  created  the  present  board. 
The  eighty  second  section  requires  the  board  to  adapt  the 
existing  sanitary  ordinances  to  the  changes  made  by  the  act 
in  the  administration  of  the  sanitary  affairs  of  the  city,  and 
authorizes  and  empowers  the  board  to  add  to  the  sanitary 
code,  from  time  to  time,  additional  provisions  for  the  secu- 
rity of  life  and  health  in  the  city,  and  declares  that  any  vio- 
lation of  the  code  shall  be  treated  and  punished  as  a  misde- 
meanor, and  that  the  offender  shall  also  be  liable  to  pay  a 
penalty  of  fifty  dollars,  to  be  recovered  in  a  civil  action 
in  the  name  of  the  mayor,  aldermen  and  commonalty  of 
the  city. 

The  third  count  in  the  indictment,  as  appears  upon  its 
face,  was  drawn  distinctly  and  exclusively  with  reference 
to  the  ordinance  cited.  The  offence  charged  is  precisely 
within  its  provisions,  viz.:  The  bringing  of  adulterated 
milk  into  the  city  of  New  York  for  sale,  and  there  offering 
it  for  sale.  The  eighty-second  section  of  the  act  of  1873 
does  not  prescribe  the  punishment  for  a  violation  of  the  san- 
itary code,  except  as  it  declares  that  it  shall  be  punished  as 
a  misdemeanor.  To  ascertain  the  specific  punishment  for 
the  offence  reference  must  be  had  to  the  general  statute  (2 
R.  S.,  697,  §  40),  which  enacts,  that  "every  person  who 
shall  be  convicted  of  any  misdemeanor,  the  punishment  of 
which  is  not  prescribed  in  this  or  some  other  statute,  shall 
be  punished  by  imprisonment  in  the  county  jail  not  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  $250,  or  by  both 
such  fine  and  imprisonment."  The  joinder  of  several  dis- 
tinct misdemeanors  in  the  same  indictment  is  not  a  cause  foi 
the  reversal  of  the  judgment  on  writ  of  error  when  the  sen- 
tence is  single,  and  is  appropriate  to  either  of  the  counts 
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upon  which  the  conviction  was  had.  {Kane  v.  People^  8 
Wend.,  203;  People  v,  Rynders^  12  id.,  425;  People  v. 
Costello^  1  Denio,  83 ;  People  v.  Baker^  3  Hill,  159 ;  People 
V.  Liscombj  60  N.  Y.,  559.)  The  court  in  this  case,  in 
awarding  judgment,  coald  have  proceeded  upon  the  count 
based  upon  the  statute  of  1862,  in  which  case  sentence  of 
imprisonment  could  not  be  imposed  except  in  the  alterna- 
tive for  the  non-payment  of  the  fine.  But  sentence  of  fine 
and  imprisonment  was  imposed  under  the  third  count  for  a 
violation  of  the  ordinance,  on  the  assumption  that  the 
offence  described  thereon  was  a  misdemeanor  for  which  no 
punishment  was  prescribed,  except  by  the  provision  of  the 
Revised  Statutes,  to  which  we  have  referred.  If  this  as- 
sumption was  well  founded  there  is  no  legal  objection  to  the 
sentence  and  judgment,  unless  the  ordinance  was  invalid  or 
the  count  was  defective  in  substance. 

That  the  legislature  in  the  exercise  of  its  constitutional 
authority  may  *  lawfully  confer  on  boards  of  health  the 
power  to  enact  sanitary  ordinances,  having  the  force  of  law 
within  the  districts  over  which  their  jurisdiction  extends,  is 
not  an  open  question.  This  power  has  been  repeatedly 
recognized  and  affirmed.  {Metropolitan  Board  of  Health  v. 
Seisterj  37  N.  Y.,  661 ;  Health  Department  v.  Adam 
Knotty  70  id.,  530 ;  The  People  ex  reL  Cox  v.  The  Justices 
of  Sessions y  7  Hun,  214.)  And  ordinances  designed  to  pre- 
vent the  sale  of  adulterated  milk  are  manifestly  within  the 
scope  of  sanitary  regulations. 

But  it  is  insisted  by  the  counsel  for  the  defendant  that 
the  offence  charged  in  the  third  count  in  the  indictment  is 
the  same  offence  provided  for  by  the  statute  of  1862,  and 
that  the  State  having  acted  upon  the  subject,  and  defined 
the  crime  and  punishment  for  the  offence  charged  in  this 
count,  no  greater  punishment  can  be  inflicted  than  is  au- 
thorized by  that  statute.  If  the  premise  upon  which  the 
proposition  proceeds  is  true,  the  conclusion  claimed  could 
not  be  resisted,  for  two  reasons :  First.  The  punishment  pro- 
vided by  the  statute  of  1862,  in  the  absence  of  any  evidence 
of  intention  to  exempt  the  city  of  New  York  from  the  oper- 
ation of  the  act,  must  be  regarded  as  the  complete  expres- 
sion of  the  legislative  will  as  to  the  extent  of  the  punishment 
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to  be  awarded  for  the  offence  described  therein  wherever 
committed ;  and,  Second.  If  the  board  of  health  could,  nn- 
der  its  general  power  to  enact  sanitary  ordinances,  pass  an 
ordinance  prohibiting  the  same  act  which  was  already  pro- 
hibited by  the  statute,  and  an  indictment  would  lie  either 
for  a  violation  of  the  ordinance  or  of  the  statute,  a  convic- 
tion under  the  ordinance  would  be  a  conviction  for  an 
offence,  the  punishment  of  which  is  prescribed  by  some 
other  statute  than  the  general  statute  for  the  punishment  of 
misdemeanors,  and  the  statute  of  1862  would  govern  as  to 
the  punishment. 

But  the  difficulty  with  the  argument  addressed  to  us  upon 
the  point  is,  that  it  proceeds  upon  a  false  conception.  The 
third  count  charges  an  offence  not  embraced  in  the  statute 
of  1862,  but  which  is  embraced  in  the  ordinance,  viz.:  bring- 
ing adulterated  milk  into  the  city  of  New  York  for  sale. 
The  statute  relates  only  to  selling  or  exposi7ig  impure  or 
adulterated  milk  for  sale.  The  ordinance  may  be  violated, 
and  the  offence  of  bringing  into  the  city  impure  or  adulter- 
ated milk  for  sale  may  be  complete,  without  either  selling 
or  exposing  it  for  sale.  Proof  of  an  actual  sale,  or  of  an 
offer  to  sell,  would  be  cogent  evidence  of  the  purpose  for 
which  it  was  brought  to  the  city,  but  it  is  not  the  only  com- 
petent, nor  indeed  would  it  ordinarily  be  the  only  available 
proof  to  establish  the  intent.  The  question  comes  to  this, 
was  the  act  of  1862  intended  to  cover  the  whole  subject  of 
the  traffic  in  adulterated  milk  and  did  the  Legislature  in- 
tend to  define  by  the  act  the  only  offences  connected  with 
the  subject,  which  were  the  appropriate  subjects  of  legisla- 
tion) The  Legislature  could  have  made  additional  pro- 
visions to  meet  the  devices  resorted  to,  to  defraud  and 
injure  the  public  in  the  traffic  in  milk,  and  to  prevent  an 
evasion  of  the  law ;  and,  when  in  1873,  long  after  the  pas- 
sage of  the  law  of  1862,  it  conferred  upon  the  board  of 
health  general  power  to  enact  sanitary  ordinances,  we  think 
it  conferred  the  power  to  make  additional  regulations  to 
those  contained  in  the  statute  of  1862,  for  the  more  com- 
plete protection  of  the  people  of  New  York  against  the  in- 
troduction of  impure  and  adulterated  milk  into  the  city. 

It  is  urged  that  it  is  incongruous  that  while,  under  the 
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statute,  a  person  who  sells  impure  milk  can  be  punished  by 
fine  only,  he  can,  under  the  ordinance  for  bringing  it  into 
the  city  for  sale,  although  no  sale  is  made,  be  both  fined 
and  imprisoned.  The  inequality  in  the  punishment  in  the 
two  cases,  if  conceded,  does  not  affect  the  question  here  con- 
sidered. We  have  only  to  determine  whether  the  legisla- 
ture has  conferred  upon  the  board  of  health  the  power  to 
pass  the  ordinance.  But  it  may  well  be,  that  if  the  legisla- 
ture was  dealing  directly  with  the  subject,  it  might  be  con- 
sidered that  the  offence  of  bringing  impure  milk  into  the 
city  for  sale,  by  producers  or  large  dealers,  deserved  severer 
punishment  than  the  sale  of  it  by  the  small  dealers,  to  whom 
they  furnished  it. 

It  remains  to  consider  the  objection  of  duplicity  in  the 
third  count.  It  is  urged  that  it  unites  the  offence  of  bring- 
ing impure  milk  into  the  city  for  sale  with  the  charge  of 
offering  it  for  sale  ;  the  one  being  a  violation  of  the  ordi- 
nance, and  the  other  a  violation  of  the  statute — offences  re- 
quiring different  punishments.  There  is  some  question 
whether  the  objection  of  duplicity  is  fatal,  either  on  motion 
in  arrest  of  judgment  or  on  writ  of  error. .  In  The  People  v. 
Wright  (9  Wend.,  196),  this  is  one  of  the  grounds  upon 
which  the  judgment  in  that  case  was  arrested ;  but  the 
point  whether  duplicity  was  a  good  ground  for  arresting 
the  judgment  was  not  particularly  considered ;  and  the  con- 
sideration of  it  was  not,  perhaps,  necessary  to  the  disposi- 
tion of  the  case,  as  all  the  counts  were  held  to  be  defective 
in  substance.  In  Dawson  v.  The  People  (25  N.  Y.,  399), 
Selden,  J.,  remarks,  that  the  objection  of  duplicity  is 
probably  fatal  in  arrest  of  judgment,  or  on  writ  of  error. 
The  general  current  of  authority,  and  the  expressions  of 
text  writers,  are  the  other  way.  {Commonwealth  v.  TucTc^ 
20  Pick.,  856  ;  Wharton's  Grim.  Law,  §  395,  and  cases 
cited;  Bishop's  Grim.  Pro.,  §  443.)  But  it  is  not  necessary 
to  decide  this  point,  for  we  are  of  opinion  that  the  objection 
of  duplicity  is  not  well  taken.  The  third  count  purports  to 
proceed  exclusively  upon  the  ordinance,  and  would  not 
justify  a  conviction  under  the  statute,  although  it  contains 
averments  which  might  sustain  a  count  for  the  statutory 
offence.     The  allegation  of  the  offering  of  the  milk  for  sale 
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may  be  rejected  as  sarplasage,  leaving  the  conviction  to 
stand  upon  the  charge  of  bringing  it  into  the  city  for  sale. 
We  think  the  conviction  should  be  affirmed. 

Church,  Ch.  J.,  FoLGERand  Earl,  JJ.,  concur;  Allen 
and  Bapallo,  JJ.,  dissent ;  Miller,  J.,  did  not  vote. 

Judgment  affirmed. 

Note. — ^The  Revised  Statutes  in  regard  to  the  punishment  of  mis- 
demeanors, when  not  fixed  hy  statute,  has  been  changed  by  section 
fifteen  of  the  Penal  Code.     That  section  reads  as  follows  : 

"  §  15.  A  person  convicted  of  a  crime  declared  to  be  a  misde- 
meanor, for  which  no  other  punishment  is  specially  prescribed  by 
this  Code,  or  by  any  other  statutory  provision  in  force  at  the  time 
of  the  conviction  and  sentence,  is  punishable  by  imprisonment  in  a 
penitentiary  or  county  jail,  for  not  more  than  one  year,  or  by  a  fine 
of  not  more  than  five  hundred  doUars,  or  by  both."  Ed. 


SUPREME  COURT  OF  THE  UNITED  STATES, 

1877. 


United  States  v.  Fox. 

The  judges  of  the  Circuit  Court  of  the  United  States  for  the  Soathem  District 
of  New  Yorkj  certified  their  division  of  opinion  in  this  case. 

The  defendant  was  indicted  in  the  Circuit  Court  for  the  Southern  District  of 
New  York,  for  an  alleged  offence  against  the  United  States,  described  in 
the  ninth  subdivision  of  section  5182  of  the  Revised  Statutes.  AH  of  that 
statute  applicable  to  this  case  reads  as  follows  :  ''every  person  respecting 
whom  proceedings  in  bankruptcy  are  commenced,  either  upon  his  own  peti. 
tion  or  that  of  a  creditor,"  who,  within  three  months  before  their  oonunence- 
ment,  "  under  the  false  color  and  pretence  of  carrying  on  business,  and  deal- 
ing in  the  ordinary  course  of  trade,  obtains  on  credit  from  any  person  any 
goods  or  chattels  with  intent  to  defraud,"  shall  be  punished  by  imprison- 
ment  for  a  period  not  exceeding  three  years. 

The  indictment  charged  the  defendant  with  having,  within  three  months  pre- 
vious to  the  commencement  of  his  proceedings  in  bankruptcy,  parchased 
and  obtained  on  credit  goods  from  several  merchants  in  the  city  of  New 
York,  upon  the  pretence  and  representation  of  carrying  on  .business  and 
dealing  in  the  ordinary  course  of  trade  as  a  manufacturer  of  clothing ; 
whereas  he  was  not  carrying  on  business  in  the  ordinary  course  of  trade  aa 
such  manufacturer,  but  was  selling  goods  to.  some  parties  by.  the  piece  for 


United  States  v.  Fox.  477 

oo6t,  aod  to  other  parties  at  auction  for  less  than  cost,  and  that  these  pre- 
tences and  representations  were  made  to  defraad  the  parties  from  whom 
the  goods  were  purchased. 

Upon  the  trial  the  defendant  was  convicted,  and  on  motion  in  arrest  of  judg- 
ment, the  Conrt  were  opposed  in  opinion  and  they  certified  the  question 
ux>on  which  thej  differed  as  follows  :  —  '*  If  a  person  shall  engage  in  a 
transaction  which,  at  the  time  of  its  occurrence,  is  not  a  violation  of  any 
law  of  the  United  States,  to  wit,  the  obtaining  goods  upon  credit  by  false 
pretenc(«,  and  if,  subsequently  thereto,  proceedings  in  bankruptcy  shall  be 
commenced  respecting  him,  is  it  within  the  constitutional  limits  of  congres- 
sional legislation  to  subject  him  to  punishment  for  such  transaction  consid- 
ered in  connection  with  the  proceedings  in  bankruptcy  f* 

EM,  that  an  act  which  is  not  an  offence  at  the  time  it  is  committed  cannot  become 
such  by  any  subsequent  independent  act  of  the  party  with  which  it  has  no 
connection.  The  criminal  intent  essential  to  the  commission  of  a  public 
offence  must  exist  when  the  act  complained  of  is  done  :  it  cannot  be  im- 
puted to  a  party  from  a  subsequent  independent  transaction. 

Hddt  that  the  act  described  in  the  ninth  subdivision  of  section  5132  of  the  Re- 
vised Statutes  is  one  which  concerns  only  the  State  in  which  it  is  commit- 
ted :  it  does  not  concern  the  United  States. 

Hdd,  that  the  answer  to  the  question  certified  must  be  in  the  negative. 

Mr.  Assistant  Attomey-Oeneral  Smithy  for  the  United 
States. 

Mr.  B.  F.  TYacey^  for  the  accused. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  certificate  of  division  does 
not  appear  to  us  difficult  of  solution.  Upon  principle,  an 
act  which  is  not  an  offence  at  the  time  it  is  committed  can- 
not become  such  by  any  subsequent  independent  act  of  the 
party  with  which  it  has  no  connection. 

By  the  clause  in  question,  the  obtaining  of  goods  on  credit 
upon  false  pretences  is  made  an  offence  against  the  United 
States,  upon  the  happening  of  a  subsequent  event,  not  per- 
haps in  the  contemplation  of  the  party,  and  which  may  be 
brought  about,  against  his  will,  by  the  agency  of  another. 
The  criminal  intent  essential  to  the  commission  of  a  public 
offence  must  exist  when  the  act  complained  of  is  done ;  it 
cannot  be  imputed  to  a  party  from  a  subsequent  independent 
transaction.  There  are  cases,  it  is  true,  where  a  series  of 
acts  are  necessary  to  constitute  an  offence,  one  act  being 
auxiliary  to  another  in  carrying  out  the  criminal  design. 
But  the  present  is  not  a  case  of  that  kind.    Here  an  act 
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which  may  have  no  relation  to  proceedings  in  bankraptcy 
becomes  criminal,  according  as  such  proceeding  may  or  may 
not  be  subsequently  taken,  either  by  the  party  or  by 
another. 

There  is  no  doubt  of  the  competency  of  Congress  to  pro- 
vide, by  suitable  penalties,  for  the  enforcement  of  all  legis- 
lation necessary  or  proper  to  the  execution  of  powers  with 
which  it  is  intrusted.  And  as  it  is  authorized  '^  to  establish 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States,"  it  may  embrace  within  its  legislation  what- 
ever may  be  deemed  important  to  a  complete  and  effective 
bankrupt  system.  The  object  of  such  a  system  is  to  secure 
a  ratable  distribution  of  the  bankrupt's  estate  among  his 
creditors,  when  he  is  unable  to  discharge  his  obligations  in 
full,  and  at  the  same  time  to  relieve  the  honest  debtor  from 
legal  proceedings  for  his  debts,  upon  a  surrender  of  his 
property.  The  distribution  of  the  property  is  the  principal 
object  to  be  attained.  The  discharge  of  the  debtor  is  merely 
incidental,  and  is  granted  only  where  his  conduct  has  been 
free  from  fraud  in  the  creation  of  his  indebtedness  or  the 
disposition  of  his  property.  To  legistate  for  the  prevention 
of  frauds  in  either  of  these  particulars,  when  committed  in 
contemplation  of  bankruptcy,  would  seem  to  be  within  the 
competency  of  Congress.  Any  act  committed  with  a  view 
of  evading  the  legislation  of  Congress  passed  in  the  execu- 
tion of  any  of  its  powers,  or  of  fraudulently  securing  the 
benefit  of  such  legislation,  may  properly  be  made  an  offence 
against  the  United  States.  But  an  act  committed  within  a 
State,  whether  for  a  good  or  a  bad  purpose,  or  whether  with 
an  honest  or  a  criminal  intent,  cannot  be  made  an  offence 
against  the  United  States,  unless  it  have  some  relation  to  the 
execution  of  a  power  of  Congress,  or  to  some  matter  within 
the  jarisdiction  of  the  United  States.  An  act  not  having 
any  such  relation  is  one  in  respect  to  which  the  State  can 
alone  legislate. 

The  act  described  in  the  ninth  subdivision  of  sect.  5132  of 
the  Revised  Statutes  is  one  which  concerns  only  the  State 
in  which  it  is  committed ;  it  does  not  concern  the  United 
States.  It  is  quite  possible  that  the  framers  of  the  statute 
intended  to  apply  only  to  acts  committed  in  contemplation 
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of  bankruptcy;  bat  it  does  not  say  so,  and  we  cannot  sup- 
ply qualifications  which  the  legislature  has  failed  to  express. 
Our  answer  to  the  question  certified  must  be  in  the  neg- 
ative ;  and  it  will  be  so  returned  to  the  Circuit  Court. 


COURT  OF  APPEAIS. 

New  York,  1878. 


Gre:5NField  v.  The  People. 

The  accused  was  indicted,  tried  and  convicted  for  the  crime  of  murder  in  the  first 
degree,  before  the  Court  of  Oyer  and  Terminer  in  and  for  the  county  of 
Oswego.  The  General  Term  of  the  Supreme  Court,  in  the  fourth  judicial 
department  sustained  the  judgment  and  the  accused  brought  error. 

This  case  is  decided  upon  Ibo  questions  arising  out  of  the  overruling  of  the  trial 
court  of  the  plaintiiTs  challenges  to  two  of  the  persons  who  were  sworn  as 
jurors  and  found  him  guilty.  One  of  them  was  challenged  for  principal 
cause  and  both  for  favor. 

ffM,  that  there  has  always  been,  and  there  is  yet,  notwithstanding  modern 
legislation,  a  distinction  between  the  two  kinds  of  cliallenge.  If  one  has 
expressed  an  opinion  on  the  prisoner's  guilt,  it  is  a  good  gpround  of  chal- 
lenge for  principal  cause.  If  he  had  formed  an  opinion,  upon  reports  and 
what  he  had  read,  of  the  prisoner's  guilt  or  innocence  of  the  accused, 
which  it  would  need  testimony  to  remove,  he  was  disqualified  —  not  being 
indifferent  and  impartial. 

JBM,  that  as  the  court  is  now  the  trier  of  the  challenge  for  principal  cause,  as 
well  as  the  challenge  for  favor,  and  the  latter  immediately  succeeds  the 
other,  the  appellate  court  may  consider  all  that  has  been  said  by  the  per- 
son proposed  as  a  juror,  on  his  examination  on  both  challenges,  or  on  either 
of  them. 

Betts  was  challenged  for  principal  cause,  as  having  formed  and  expressed  an 
opinion,  and  for  favor,  as  not  being  indifferent  and  impartial. 

This  juror  said  he  had  read  in  a  local  newspaper  a  part  of  the  testimony  g^ven 
for  the  people  on  the  former  trial  of  the  accused  ;  had  heard  others  talk 
about  that  trial,  a  good  deal ;  he  had  never  expressed  an  opinion  but  had 
formed  an  impression,  as  to  the  guilt  or  innocence  of  the  accused,  from 
what  he  had  heard  and  read  as  to  it,  and  it  would  take  evidence  to  remove 
such  impression.  He  said  that  he  thought  that  his  previously  formed 
opinion  or  impression  would  not  bias  or  infiuence  his  verdict  at  all,  and 
that  he  could  take  the  case  and  decide  it  fairly  according  to  the  testimony 
without  reference  at  all  to  any  opinion  he  might  have  had.  He  further  said 
that  his  opinion  or  impression  was  formed,  on  a  supposition  that  the  evi- 
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deuce  wfaleb  be  had  read  vas  troo,  and  if  swom  as  a  juror  he  woald  enter 
apon  the  trial  with  an  impression  as  to  the  guilt  or  Inaoceace  of  the  aocneed, 
and  that  at  that  present  time  he  had  an  opinion  as  to  hia  ^ilt,  and  tliat  he 
supposed  that  he  had  an  opinion  against  him  as  to  bis  character,  as  a  man. 
He  also  sajd  that  the  opiDion  or  impression  was  formed  by  him  on  reading 
the  lestimonj  in  the  newspaper,  that  he  still  entertained  the  same,  and  bad 
never  had  cause  to  change,  nor  to  doabt  the  troth  of  it. 
Jemaings.  the  other  jaror  was  challengod  for  favor,  as  not  being  impartial  or 
indifferent  between  tlie  People  and  the  prisoner.  He  had  formed  an  im- 
pression as  to  the  guilt  of  the  prisoner  from  reading  parts  of  the  pohlisbed 
teetimnny,  and  from  the  talk  of  people,  which  be  thought  he  had  eipressed, 
which  impression  he  atill  had;  but  he  thought  he  coald  remove  it,  and 
would  do  it,  and  would  be  sure  to,  if  he  was  swom  ae  a  jutor ;  that  he 
thought  be  could  render  a  verdict  without  being  inSuenced  by  an;  impres- 
sion or  opinion  that  he  might  have  had,  and  that  it  would  not  bias  or  influ- 
ence hia  verdict,  and,  that  he  veri];  believed  that  be  could  render  an 
imparlial  verdict  according  to  the  evidence,  notwithstanding  any  impresaion 
or  opinion  he  might  have  fonued. 
Held,  that  the  word  "impression"  as  used  in  this  case  by  these  jurois,  conveys 
the  idea  that  these  pemona  had  mors  than  a  douht.  There  had  beeo  an 
effect  produced  upon  their  minda,  which  remained,  and  which  was  Be  firmly 
lod^red  there  that  it  needed  a  newcoming  force  to  dislodge  it.  They  had 
received  it  into  tbeir  minda  as  trne  that  the  prisoner  was  guilty,  without 
certain  knowiedgeof  it,  but  upou  proofs  which  they  held  satisfactory. 
U^,  that  It  matters  not  what  the  stale  of  mind  thus  produced  is  christened, 
whether  an  opinion  or  an  impression,  for  the  conclusions  of  thcee  jarors.  as 
to  the  guilt  of  the  accused,  is  equivalent  to  what  the  books  call  an  opinion. 
H(ld,  that  the  accused  was  tried  and  found  guilty  of  murder  in  the  first  d^ree, 
by  a  jory.  two  of  whom  had  formed,  and  one  of  tbem  bad  expressed  an 
impression  that  he  was  guilty,  which  impression  each  of  the  two  still  had, 
when  he  went  into  the  jury-lxix  ;  ao  impression  so  strong,  as  that  in  the 
case  of  one  of  them,  it  would  need  testimony  to  remove  it,  and  In  the  ease 
of  the  oilier,  it  did  not  afBrmatively  appear,  that  it  would  not,  and  it  wm 
clearly  to  l>e  inferred  that  it  would. 
Held,  that  on  the  other  hand,  the  jurora  who  were  challenged,  each  professed  a 
purpose  to  render  a  fair  and  impartial  verdict  upon  the  evidence,  and  each 
staled  his  belief  to  be  that  he  could  and  would  do  eo. 
Udd,  that  the  Laws  of  1673,  provides  that  all  challenges  of  jurors  shall  be  tried 
and  be  (ti'teruiined  by  the  court  only;  and  that,  either  party  may  except  to  the 
determination,  and  upon  writ  of  error  or  certiorari  tho  court  may  review  it, 
the  same  as  other  questions  arising  upon  the  triaL  This  gives  power  to  the 
appellate  court  U>  review  that  determination  both  on  questionB  of  law  and 
<iimtions  of  fact. 

Iiat  in  [his  case  there  is  only  the  question  of  fact,  whether  the  two  per* 
IS  propoRed,  or  eiiher,of  them,  bod  saeb  a  bias  against  the  prisoner,  as 
;  to  stand  indilTeri'Dt  ? 

[lat  one  who  has  formed  an  opinion  from  the  reading  or  report,  partial  or 
iiplete,  of  the  criminatory  testimony,  against  a  prisoner,  on  a  former 
il.  however  strong  his  belief  and  purpose  that  he  will  decide  the  case  on 
<  evidence  to  be  adduced  before  him  as  a  juror  and  will  give  an  impartial 
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Terdict  thereon,  unbiassed  and  uninfluenced  by  that  impression,  cannot  be 
TeadUy  received  as  a  juror  indifferent  towards  the  prisoner  and  wholly  un- 
committed. Therefore  the  challenge  to  the  favor  should  have  been  sus- 
tained. 

S.  (7.  Huntington,  for  the  accased. 
J.  J.  LamoreCy  for  the  people. 

Per  Cubiam.  In  the  view  which  we  take  of  this  case,  it 
will  be  sufficient,  if  we  notice  with  any  particularity  the 
points  of  the  plaintiff  in  error,  based  upon  the  overruling  of 
his  challenges  to  two  of  the  persons  who  were  sworn  upon 
the  panel  of  jurors  by  which  he  was  tried  and  found  guilty. 

One  of  them  was  challenged  for  principal  cause,  and  as 
having  formed  and  expressed  an  opinion.  Both  were  chal- 
lenged for  favor,  and  as  not  being  indifferent  and  impartial. 

There  has  always  been  a  distinction  between  these  two 
kinds  of  challenge ;  and  there  is  yet,  notwithstanding  mod- 
em legislation  on  the  subject.  The  challenge  for  principal 
cause,  asserts  that  there  are  facts,  from  which  the  law  will  say, 
that  the  person  proposed  to  sit  as  a  juror,  is  not  indifferent 
between  the  parties.  If  it  is  seen  that  a  certain  state  of  facts 
does  exist  the  law  does,  ipso  facto^  declare  that  result.  If 
one  has  expressed  an  opinion  on  the  prisoner's  guilt,  it  is  a 
good  ground  for  challenge  for  principal  cause.  {The  Peo- 
ple V.  Vermilyea,  7  Cow.,  108;  T%e  People  v.  Allen^  43 
N.  Y.,  28.)  Though  he  had  not  expressed  an  opinion,  if  he 
had  formed  one,  upon  reports  and  what  he  had  read,  which 
it  would  need  testimony  to  remove,  he  was,  by  the  old  law, 
as  a  rule  of  law,  disqualified.  {People  v.  Mather^  4  Wend., 
329.)  Even  though,  if  testimony  should  do  away  the  cir- 
cumstances on  which  the  opinion  was  based,  he  would  not 
believe  the  party  guilty.  {Cancemi  v.  The  People,  16  N.  Y., 
601.) 

It  has  been  held,  that  what  is  said  by  one  proposed,  on 
his  examination  on  a  challenge  for  favor,  may  not  be  re- 
ferred to,  to  determine  the  correctness  of  the  holding  by  the 
trial  court  on  the  challenge  for  principal  cause.  {Cancemi 
V.  The  People,  supra.)  We  do  not  find  that  the  converse 
has  ever  been  held.  And  where,  as  in  this  case,  the  court 
is  the  trier  of  the  challenge  for  principal  cause,  and  also  of 
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the  challenge  for  favor,  and  the  latter  immediately  succeeds 
the  other,  we  see  no  reason  why,  on  the  determination  of  the 
latter  challenge,  it  should  not  consider  all  that  has  been 
said  by  the  person  proposed  as  a  juror,  on  his  examination 
on  both  challenges ;  nor  why  an  appellate  court,  with  j>ower 
to  review  the  holding  on  the  latter  challenge  should  not 
have  the  power  also  to  consider  all  that  the  proposed  juror 
had  stated,  on  examination  on  either  challenge. 

We  are  now  ready  to  learn,  what  the  challenged  persons 
stated  on  oath,  of  their  state  of  mind  as  to  the  prisoner's 
guilt. 

One  of  them,  Betts  by  name,  had  read  in  a  local  news- 
paper a  part  of  the  account  of  a  former  trial  of  the  plaintiff 
in  error,  on  the  same  indictment,  —  that  part  only  which 
gave  evidence  made  for  the  prosecution ;  he  had  heard 
others  talk  about  the  trial,  a  good  deal ;  he  had  never  ex- 
pressed an  opinion,  but  had  an  impression,  as  to  what  he 
believed;  an  impression  which  he  had  formed,  as  to  the 
guilt  or  innocence  of  the  plaintiff  in  error,  from  what  he  had 
heard  and  read  as  to  it ;  which  impression  had  led  him  to 
that  opinion  as  to  his  guUt,  so  that  he  had  at  the  time  of  the 
impanelling  of  the  jury  such  an  impression,  opinion  or  be- 
lief as  to  the  guilt  of  the  plaintiff  in  error,  that  would  take 
evidence  to  remove.     This  juror  said  that  he  verily  believed, 
that  he  could  then  render  a  fair  and  impartial  verdict  upon 
the  evidence ;  that  he  meant  by  that  that  he  would  endeavor 
to  weigh  the  testimony  impartially  and  render  a  verdict  ac- 
cordingly, and  that  was  all  that  he  meant,  but  that  he  did 
not  mean  to  take  back,  that  he  would  enter  upon  the  dis- 
charge of  his  duties  as  a  juryman  with  an  impression  as  to 
the  guilt  of  the  plaintiff  in  error  which  it  would  require  evi- 
dence to  remove,  but  that  he  thought  that  his  previously 
formed  opinion  or  impression  would  not  bias  or  influence 
his  verdict  at  all,  and  that  he  could  take  the  case  and  de- 
cide it  fairly  according  to  the  testimony  without  reference 
at  all  to  any  opinion  he  might  have  had.     He  also  said  that 
his  opinion  or  impression  was  formed,  on  a  supposition  that 
the  evidence  which  he  had  read  was  true,  and  that  if  sworn 
as  a  juror  he  would  enter  upon  the  trial  with  an  impression 
as  to  the  guilt  of  the  plaintiff  in  error,  and  that  at  the  pres- 
ent time  he  had  an  opinion  as  to  his  guilt,  and  that  he  sap* 
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posed  that  he  had  an  opinion  against  him  as  to  his  character, 
as  a  man.  He  also  said  that  the  opinion  or  impression  was 
formed  by  him  on  reading  the  testimony  in  the  newspaper ; 
that  he  still  entertained  the  same  and  had  never  had  cause 
to  change  nor  to  doubt  the  truth  of  it  The  challenges  were 
overruled ;  and  exception  was  taken  thereto. 

The  other  juror,  was  Jennings.  He  was  challenged  for 
favor  as  not  being  impartial  or  indifferent  between  the  peo- 
ple and  the  prisoner.  He  too  had  formed  an  impression  as 
to  the  guilt  of  the  prisoner  from  reading  parts  of  the  pub- 
lished testimony,  and  from  the  talk  of  people,  which  he 
thought  he  had  expressed,  which  impression  he  still  had ; 
but  he  thought  that  he  could  remove  it,  and  would  do  it, 
and  would  be  sure  to  if  he  was  sworn  as  a  juror ;  that  he 
thought  that  he  could  render  a  verdict  without  being  influ- 
enced by  any  impression  or  opinion  that  he  might  have  had, 
and  that  it  would  not  bias  or  influence  his  verdict,  and  that 
he  verily  believed  that  he  could  render  an  impartial  verdict 
according  to  the  evidence,  notwithstanding  any  impression 
or  opinion  he  might  have  formed. 

The  challenge  to  the  favor  was  overruled,  and  exception 
was  taken  to  the  ruling.  Jennings  was  then  sworn,  and 
acted  as  a  juror  upon  the  trial  in  the  action. 

It  is  well  to  determine  here,  just  what  weight  is  to  be 
given  to  the  word  ^' impression  ^^  used  by  these  persons,  in 
describing  their  state  of  mind.  They  seek  to  distinguish  it 
from  an  opinion.  But  one  of  them  says  that  it  was  such  an 
impression  as  would  lead  him  to  a  belief  or  opinion  of  the 
guilt  of  the  prisoner,  and  of  that  strength  that  it  would  take 
evidence  to  remove  it,  and  that  he  made  a  slight  distinction 
between  an  impression  and  an  opinion.  The  other  said  that 
he  styled  his  mental  state  more  an  impression  than  an  opin- 
ion, but  that  he  had  an  impression  as  to  his  guilt,  and  did 
not  directly  answer  the  question  whether  it  would  take  tes- 
timony to  remove  it,  saying  that  he  would  answer  that,  if  he 
accepted  the  obligation  of  a  juror.  Now  it  has  been  held 
that  only  an  impression  of  guilt,  if  nothing  which  deserves 
to  be  called  an  absolute  opinion,  will  not  sustain  a  challenge 
for  principal  cause,  where  the  juror  sometimes  had  doubts 
as  to  guilt,  and  as  far  as  any  opinion  had  been  formed, 
it  was  contingent  and  hypothetical.      {Freeman  v.  The 
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People^  4  Denio,  9.)  But  it  is  clear,  that  the  jurors  in  this 
case,  had  more  than  a  doubt.  There  had  been  an  effect  pro- 
duced on  their  minds,  which  remained,  and  which  was  so 
iBrmly  lodged  there  that  it  needed  a  newcoming  force  to  dis- 
lodge it.  They  had  received  it  into  their  minds  as  true 
that  the  prisoner  was  guilty  without  certain  knowledge  of 
it,  but  upon  proofs  which  they  held  satisfactory.  And  it 
matters  not  what  the  state  of  mind  thus  produced  is  christ- 
ened, whether  an  opinion  or  an  impression.  There  was 
existing  such  a  decision  of  mind  as  to  his  guilt,  as  that  fur- 
ther proofs  must  be  produced,  before  that  decision  would  be 
changed.  So,  that  we  are  justified  in  treating  the  concln- 
sions  of  these  jurors,  as  to  the  guilt  of  the  plaintiff  in  error, 
as  equivalent  to  what  the  books  call  an  opinion,  when  treat- 
ing of  this  subject.  The  late  Supreme  Court  did,  indeed, 
hold,  that  on  the  trial  of  a  challenge  for  principal  cause, 
counsel  could  not  put  the  question  whether  the  proposed 
juror  had  an  impression  as  to  the  guilt  or  innocence  of  the 
prisoner ;  but  it  was  upon  the  ground  that  the  word,  ab- 
stractly, generally  means  something  which  does  not  amount 
to  a  fixed  or  settled  opinion.  {People  v.  Honeyman^  3 
Denio,  121.)  But  here  it  is  the  proposed  juror  who  uses  the 
word,  but  uses  it  not  in  accord  with  that  case,  and  when  be 
gives  a  statement  of  the  condition  of  mind  which  be  calls 
an  impression,  it  api)ears  that  it  is  a  fixed  and  settled  state 
of  it,  which  will  need  force  of  proof  to  remove.  There  is  the 
same  distinction  between  this  case,  and  that  of  The  PeopU 
v.  Thompson  (41  N.  Y.,  1),  and  that  of  O^Brien  v.  The 
People  (36  N.  Y.,  276). 

It  thus  appears,  that  the  plaintiff  in  error  was  tried  and 
found  guilty  of  murder  in  the  first  degree,  by  a  jury,  two 
of  whom  had  formed,  and  one  of  whom  had  expressed  such 
an  impression  that  he  was  guilty,  which  impression  each  of 
the  two  still  had,  when  he  went  into  the  jury  box  ;  an  im- 
pression so  strong,  as  that  in  the  case  of  one  of  them  it  would 
need  testimony  to  remove  it,  and  in  the  case  of  the  other,  it 
did  not  afiSirmatively  appear,  that  it  would  not,  and  it  was 
clearly  to  be  inferred  that  it  would. 

On  the  other  hand,  the  jurors  who  were  challenged,  each 
professed  a  purpose  to  render  a  fair  and  impartial  verdict 
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upon  the  evidence,  and  each  stated  his  belief  to  be  that  he 
could  and  would  do  so. 

The  fact  that  each  of  these  two  jurors  started  upon  the 
trial  of  the  plaintiflE  with  an  impression  against  him  is  sure. 
It  is  a  matter  of  that  kind,  which,  though  resting  in  unseen 
mental  operations,  is  still  capable  of  positive  ascertainment. 
Impression  or  no  impression,  is  a  matter  which  can  be  de- 
termined as  positively  as  any  other  of  mental  cognizance. 
When  these  persons  stated  that  they  had  an  impression  that 
the  plaintiff  was  guilty  of  the  crime  with  which  he  was 
charged,  they  spoke  of  a  matter  which  existed  to  their  con- 
sciousness as  plainly  as  any  other  operation  of  the  mind  of 
which  they  took  note.  But  when  they  stated  that  they 
would  hear  the  evidence  impartially,  and  would  render  a 
verdict  without  being  affected  by  that  impression,  it  is  clear 
that  they  were  not  speaking  of  an  ascertained  fact,  but  only 
of  a  purpose  of  mind,  the  carrying  out  of  which  depended 
very  much  upon  the  strength  of  will  and  general  mental 
capacity  of  each  of  them.  It  was  a  matter  entirely  uncer- 
tain and  problematical  which  might  or  might  not  be  at- 
tained. It  is  said  in  People  v.  Mather  {supra\  that  too 
much  stress  is  not  to  be  laid  on  such  a  declaration  of  a 
juror ;  inasmuch  as  the  disqualifying  bias  which  the  law 
regards,  is  one  which  operates  unconsciously  on  the  juror, 
and  leads  him  to  indulge  his  own  feelings  when  he  thinks 
he  is  influenced  entirely  by  the  weight  of  the  evidence ;  and 
that  if  he  is  sincerely  determined  to  discard  his  prejudices 
he  is  not  to  be  received,  because  the  law  does  not  hold  him 
capable  of  doing  so,  (51  P.,  Freeman  v.  The  People^  4 
Penio,  9.)  This,  however,  seems  somewhat  conflicted  with 
by  the  ruling  in  Lohman  v.  The  People  (1  N.  Y.,  379), 
where  it  was  held  a  proper  question  to  put  to  a  juror  :  If 
he  were  sworn  upon  the  jury  would  he  disregard  what  he 
had  heard  and  read  out  of  court,  and  render  his  verdict 
upon  the  evidence  ?  The  opinion  of  the  juror  was  held  rele- 
vant, competent,  and  primary  evidence,  entitled  to  a  con- 
sideration, though  by  no  means  conclusive.  But  this  again, 
18  affected  by  the  decision  in  Cancemi  v.  The  People  (16 
N.  Y.,  601),  where  a  juror  was  challenged  for  principal 
cause,  and  said  that  he  had  formed  and  expressed  an  opin- 
ion, that  he  had  no  fixed  opinion,  none  which  could  not  be 
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removed  by  the  evidence.  It  was  held  there  that  the  state- 
ment of  the  juror  was  to  be  taken  as  equivalent  to  saying 
that  he  had  formed  and  expressed  no  opinion  so  fixed  that 
it  might  not  be  controlled  by  the  evidence  ;  but  it  was  also 
held,  that  he  was  clearly  disqualified,  because  his  mind  was 
pre- occupied  with  an  opinion  which  it  would  require  evi- 
dence to  remove. 

It  is  clear,  that  had  the  law,  as  it  is  to  be  deduced  from 
these  adjudications,  remained  unchanged,  the  judgment 
brought  up  by  the  writ  of  ef ror  must  have  been  reversed. 

But  the  Legislature  has  interposed  by  statute.  It  has 
enacted  (Laws  of  1872,  chap.  475,  p.  1133) ;  that  the  pre- 
vious formation  or  expression  and  the  present  holding  of 
an  opinion  or  impression,  in  reference  to  the  guilt  or  in- 
nocence of  a  prisoner,  shall  not  be  sufficient  ground  of  chal- 
lenge for  principal  cause ;  if  the  challenged  juror  declares 
on  oath  that  he  verily  believes  that  he  can  render  an  impar- 
tiar  verdict  according  to  the  evidence,  and  that  such  previ- 
ously formed  or  expressed  opinion  or  impression  will  not 
bias  or  influence  his  verdict ;  and  if  the  court  is  satisfiied 
that  such  person  does  not  have  such  a  present  opinion  as 
will  influence  his  verdict.  This  act  has  been  judicially 
declared  constitutional.  {StoJces  v.  The  People^  53  N.  Y., 
164.) 

The  two  jurors  did  declare,  on  oath,  that  which  the  act 
calls  for,  and  the  trial  court  was  satisfied  that  the  opinion 
then  held  by  them  would  not  influence  their  verdict. 

It  may  be  that  this  would  be  final  and  conclusive  upon 
the  plaintiff  in  error,  but  for  a  later  statute  (Laws  of  1873, 
chap.  427,  p.  681) ;  that  all  challenges  of  jurors  shall  be  tried 
and  determined  by  the  court  only  ;  and  that  either  party  may 
except  to  the  determination,  and  upon  writ  of  error  or  cer- 
tiorari the  court  may  review  it,  the  same  as  other  questions 
arising  upon  the  trial. 

Formerly  a  finding  of  triers  upon  a  challenge  for  favor 
was  final  and  not  the  subject  of  review.  {Sanchez  v.  The 
The  People^  22  N.  Y.,  147.)  And  this  was  so  when  the 
court  was  substituted  for  other  triers  by  consent  of  parties. 
(Id.)  But  now  an  appellate  court  has  the  power  to  pass 
upon  the  question  involved  in  a  challenge,  so  as  to  decide 
whether  the  trial  court,  acting  as  triers,  committed  error  in 
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its  determination  thereon.  {Thomas  v.  The  PeopUj  67 
N.  Y.,  218.)  And  the  appellate  court  can  review  that  de- 
termination both  on  questions  of  law  and  questions  of  fact. 
There  does  not  appear  to  be  any  question  of  law  involved 
in  the  present  inquiry.  There  was  no  exception  pressed 
upon  us,  which  was  taken  to  the  admission  or  rejection  of 
evidence.  The  effect  of  the  statute  of  1872,  in  such  a  state 
of  facts  as  this  case  shows,  is,  that  the  fact  of  forming  or 
expressing  an  opinion  or  impression,  or  of  having  either  at 
the  time  of  the  challenge,  is  not^ias  matter  of  law,  conclusive 
proof  of  bias  and  unindifference.  So  that  there  is  here, 
only  the  question  of  fact,  whether  the  two  persons  proposed, 
or  either  of  them,  had  such  a  bias  against  the  prisoner,  as 
not  to  stand  indifferent.  It  is  supposed  that  the  judgment 
in  the  case  of  Thcmias  v.  The  People  (67  N.  Y.,  supra\  is 
conclusive  upon  us  upon  that  question.  But  there  are  im- 
portant differences  between  that  case  and  this ;  and  we  are 
not  disposed  to  go  further  than  we  did  there.  There  the 
opinion  of  the  juror  was  hypothetical  and  contingent.  It 
was  dependent  upon  the  truth  of  statements,  upon  the  basis 
of  which  it  had  been  formed.  Those  statements  too  were  not 
statements  made  under  oath,  and  spread  before  him  in  the 
shape  of  testimony  from  the  witness-box ;  they  were  the 
unverified  and  unsolemnized  talk  of  people.  The  impres- 
sions in  the  case  before  us  are  not  hypothetical  or  contingent. 
Whether  slight  or  deep,  they  were  fixed  and  absolute. 
They  were  based  too  upon  testimony  absolutely  given  under 
oath,  and  with  the  care  and  attention  produced  by  the  solem- 
nity and  importance  of  a  trial  for  murder.  The  testimony 
in  that  case  (67  N.  Y.,  supra\  which  fixed  the  homicidal 
act  upon  the  accused  person,  was  direct.  Here  it  is  circum- 
stantial ;  and  the  same  facts,  which  the  mind  of  the  proposed 
juror  had  once  received  as  so  weighty  as  to  produce  an  im- 
pression of  guilt,  were  to  be  again  presented  to  it  as  the 
proof  that  the  plaintiff  in  error  was  the  killer  ;  and  we  can- 
not exclude  the  idea  that  on  a  former  trial  of  the  plaintiff  in 
error  on  this  indictment,  the  jury  had  failed  to  agree  on  a 
verdict  of  guilty.  It  is  therefore  a  case  calling  for  great  care 
that  there  be  an  absolutely  indifferent  jury  to  pass  upon  the 
circumstantial  evidence  that  the  prisonor  was  the  slayer. 
It  is  true  that  in  each  case  (this  and  that  in  67  N.  Y.,  supra\ 
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the  challenged  person  declares  that  it  will  need  testimony  to 
remove  the  opinion  or  impression.     But  in  the  one  case,  it 
is  not  certain  that  the  talk  of  people  will  be  reproduced  in 
the  evidence,  and  if  it  is  not,  the  fact  that  it  is  not,  is,  in  effect, 
the  testimony  which  will  be  calculated  to  remove  the  im- 
pression.    There  is  then  a  failure  of  testimony,  which  the 
juror  must  and  will  perceive,  and  which  will  affect  his  mind. 
In  the  other  case,  it  is  more  than  highly  probable,  it  is  as 
certain  as  any  such  human  event  not  yet  transpired,  that  the 
same  testimony  will  be  produced  again.     It  has  already  been 
considered  by  the  juror,  and  has  satisfied  his  reason  and 
produced  belief,  and  can  scarcely  fail  of  doing  so  again. 
Each  of  the  jurors,  in  the  case  before  us,  formed  his  impres- 
sion from  reading  a  report  of  the  testimony  given  for  the 
People.     Entering  the  jury-box  with  that  impression  upon 
his  mind,  and  having  the  same  testimony  again  produced 
to  him,  before  any  in  opposition  is  presented,  that  impres- 
sion is  too  certainly  to  be  deepened  and  fixed  to  be  removed 
without  difficulty.     We  are  of  the  mind  that  one  who  has 
formed  an  opinion  or  impression  from  the  reading  or  report, 
partial  or  complete,  of  the  criminatory  testimony  against  a 
prisoner  on  a  former  trial,  however  strong  his  belief  and 
purpose  that  he  will  decide  the  case  on  the  evidence  to  be 
adduced  before  him  as  a  juror  and  will  give  an  impartial 
verdict  thereon,  unbiased  and  uninfluenced  by  that  impres- 
sion, cannot  be  readily  received  as  a  juror  indifferent  toward 
the  prisoner  and  wholly  uncommitted.     We  have  already 
given  the  views  of  judges  upon  this  matter.     How  can  it  be 
determined  or  assumed  that  the  mind,  which  has  already 
yielded  to  the  force  of  facts  presented  to  it  through  the  me- 
dium of  sworn  witnesses,  and  has  formed  an  opinion  thereon, 
will,  on  a  second  hearing  of  the  same  facts  through  a  like 
medium,  come  to  a  different  conclusion,  or  even  so  far  com- 
mand itself  as  to  calmly  and  judicially  weigh  them  again  in 
the  balance  of  a  fresh  and  unbiased  judgment  ?    Can  that 
mind  be  unbiased  in  the  second  proceeding  of  the  same  tes- 
timony, which  has  already  caused  it  to  preponderate  and 
settle  to  or  towards  a  conclusion  ?    We  think  not.     There- 
fore we  are  of  the  opinion  that  the  challenge  to  the  favor 
should  have  been  sustained. 
It  does  not  need  then  that  we  consider  the  exceptions  per- 
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sented  to  os,  on  the  rejection  and  admission  of  questions  to 
witnesses.  We  are  not  prepared  to  say,  that  with  the  dis- 
cretion confided  in  a  trial  court  on  the  cross-examination  of 
witnesses,  the  Oyer  and  Terminer  went  beyond  the  due  lim- 
its. At  the  same  time  it  does  seem  to  us  that  the  district 
attorney  was  i)ermitted  to  go  to  great  lengths  and  fatiguing 
and  exhausting  particularity,  repetition  and  ramification, 
in  his  cross-examination.  And  we  would  suggest  that  the 
ends  of  justice  could  be  reached  by  a  more  concise  sifting  of 
the  witnesses  for  the  prisoner.  We  do  not  affirm  or  deny, 
however,  that  there  was  error  in  the  rulings  of  the  Oyer  and 
Termijner  on  this  head.  It  is  sufficient  that  we  see  such 
error  in  the  empanelling  of  the  jury  as  calls  for  our  inter- 
position and  for  a  new  trial. 
The  judgment  must  be  reversed  and  a  new  trial  ordered. 

All  concur,  except  Miller  and  Earl,  JJ.,  absent. 

Judgment  reversed. 


COURT   OF   APPEALS. 

New  York,  1878. 


The  People  v.  Pettit. 

The  defendant  was  convicted  before  a  jastice  of  the  peace,  of  being  a  disorderly 
person  for  neglecting  to  support  his  wife  and  children,  under  the  Revised 
Statutes.  The  defendant  gave  recognizance  with  sufficient  sureties,  and 
the  people  claim  that  there  was  a  breach  of  the  condition  of  such  recog* 
nizance.  The  statute  declares  that  "  the  committing  of  any  of  the  acts 
which  constituted  the  person  so  bound,  a  disorderly  person,  shall  be  deemed 
a  breach  of  the  condition  of  such  recognizance."  The  evidence  in  the  case 
is,  that  the  wife  left  her  husband  voluntarily  in  December,  1872,  for  the 
purpose  of  recruiting  her  health  ;  that  her  husband  was  opposed  to  her  leav- 
ing, and  told  her  if  she  did  go,  not  to  return.  These  parties  had  been  mar- 
ried several  years,  and  had  two  children,  one  twelve  years  old,  and  the 
other  an  infant  about  a  month  old.  They  had  resided  most  of  the  time  in 
the  house  with  the  parents  of  the  husband  upon  a  large  farm,  but  at  the  time 
of  her  leaving  they  were  living  in  a  hotel,  a  few  rods  distant,  kept  by  the 
husband,  but  which  was  soon  after  rented,  and  the  husband  returned  to  re- 
side with  his  father  and  mother.  At  the  time  of  the  execution  of  the 
recognizance  they  were  living  separate  and  apart.  On  the  day  the  recogni- 
sance waa  executed,  the  husband  offered  to  take  the  wife  and  children  to 
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bis  father's  home  and  support  them  there  as  thej  had  been  before  sup- 
ported, occupying  a  separate  portion  of  the  house.  The  recognizance  was 
given  March  6,  1873,  and  on  the  35th  of  March  the  wife  wrote  to  defendant 
as  follows :  "  I  want  you  to  come  immediately,  or  send  some  one  with 
means  to  pay  for  my  support,  and  the  support  of  your  little  children  from 
March  sixth  up  to  the  present  time,  or  I  shall  prosecute  the  bail  bonds."  The 
husband  answered  on  the  twenty-ninth  :  "  I  am,  and  at  all  times  have  been 
ready  and  willing  to  support  you  at  home,  but  not  while  you  are  absent 
therefrom  against  my  wishes  and  consent."  The  wife  declined  to  go  with 
her  husband,  or  to  allow  him  to  take  the  children,  and  she  gave  as  a  reason, 
that  she  would  not  live  in  the  house  with  his  parents.  She  testified,  **  I 
declined  to  go  to  the  house  with  his  father  and  mother.  I  would  not  live 
in  the  family  with  them."  She  also  testified,  "  I  stated  further  in  this  con- 
versation that  it  was  not  a  suitable  place  because  his  father  was  intemper- 
ate, and  very  abusive  ;  he  abused  every  one  in  the  house.  I  told  him  it 
was  not  a  proper  place  to  take  me  and  the  children.  I  don't  remember  that 
I  did  state  an3rthing  why  it  was  not  proper." 

IIM,  that  this  evidence  was  not  sufficient  to  establish  a  breach  of  the  recog- 
nizance. There  was  no  pretence  that  the  apartments  were  not  comfortable, 
and  the  offered  support  proper  and  suitable.  Nor  was  it  claimed  that  the 
wife  had  been  cruelly  treated,  or  that  her  health  or  life  was  in  danger  from 
personal  violence. 

Hcldf  that  the  husband  has  a  right  to  select  his  own  residence,  and  the  support 
which  this  statute  was  intended  to  secure  is,  the  necessaries  of  life,  or  such 
as  the  parties  have  been  accustomed  to,  and  the  husband  is  able  to  provide. 

Ileldy  that  this  summary  statute  was  designed  to  enforce  actual  physical  support 
only,  not  to  interfere  with  marital  relations,  and  when  such  support  is  ten- 
dered, the  husband  cannot  be  convicted  in  this  quaH  criminal  proceeding 
for  refusing  or  neglecting  to  furnish  it. 

Wm.  C  Rugar^  for  the  people. 
A.  L,  Johnson^  for  the  defendant. 

CiiURcn,  Ch.  J.  This  is  an  action  upon  a  recognizance 
given  by  the  defendant  Pettit  with  sureties  upon  hia  convic- 
tion, before  a  justice  of  the  peace,  of  being  a  disorderly  per- 
son for  neglecting  to  support  his  wife  and  children,  under 
1  R.  S.,  638.  By  section  3  of  the  act,  it  is  declared  that 
''the  committing  of  any  of  the  acts  which  constituted  the 
person  so  bound,  a  disorderly  person,  shall  be  deemed  a 
breach  of  the  condition  of  such  recognizance." 

To  maintain  this  action  it  was  incumbent  upon  the  plain- 
tiff to  establish  that  a  breach  had  occurred,  viz. :  That  sub- 
sequent to  the  giving  of  the  bond,  the  defendant  Pettit  had 
been  guilty  of  neglecting  to  support  his  wife  and  children. 
Upon  a  motion  for  a  nonsuit,  this  point  was  distinctly  made 
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and  overruled,  and  an  exception  taken,  and  this  presents 
the  most  serious  question  in  the  case. 

At  the  time  the  motion  for  a  nonsuit  was  made,  the  evi- 
dence consisted  mainly  of  the  testimony  of  the  wife.  She 
stated  that  she  left  her  husband  voluntarily  in  December, 
1872,  ostensibly  for  the  purpose  of  recruiting  her  health, 
that  her  husband  was  opposed  to  her  leaving,  and  told  her  if 
she  did  go,  not  to  return.  The  parties  had  been  married  sev- 
eral years,  and  had  two  children,  one  twelve  years  old,  and 
the  other  an  infant  about  a  month  old.  They  had  resided 
most  of  the  time  in  the  house  with  the  parents  of  the  hus- 
band on  a  large  farm,  but  at  the  time  of  her  leaving  they 
were  living  in  a  hotel,  a  few  rods  distant,  kept  by  the  hus- 
band, but  which  was  soon  after  rented,  and  the  husband  re- 
turned to  reside  with  his  father  and  mother.  It  is  not 
claimed  that  the  husband  turned  away  from  his  wife,  and  I 
do  not  regard  it  material  to  inquire  into  their  relative  po- 
sitions prior  to  the~conviction.  It  appears  that  at  the  time 
of  the  execution  of  the  bond  they  were  living  separate  and 
apart,  and  it  may  be  assumed  that  the  correctness  of  the  con- 
viction cannot  be  attacked  in  this  action  upon  the  merits. 
But  the  conviction  is  not  evidence  of  a  subsequent  breach  of 
the  condition  of  the  recognizance.  It  is  undisputed  that  on 
the  day  the  recognizance  was  executed,  the  husband  offered 
to  take  the  wife  and  children  to  his  father's  house  and  sup- 
port them  there  as  they  had  before  been  supported,  occupy- 
ing a  separate  portion  of  the  house,  and  a  brief  correspondence 
soon  after  corroborates  the  oral  evidence.  The  bond  was 
given  March  6,  1873,  and  on  the  twenty  fifth  of  March  the 
wife  wrote  to  defendant  as  follows:  "I  want  you  to  come 
immediately,  or  send  some  one  with  means  to  pay  for  my 
support,  and  the  support  of  your  little  children  from  March 
sixth  up  to  the  present  time,  or  I  shall  prosecute  the  bail 
bonds,"  to  which  he  made  the  following  answer,  on  the 
twenty-ninth,  and  delivered  it  to  her  in  person  :  *'  I  am,  and 
at  all  times  have  been  ready  and  willing  to  support  you  at 
home,  but  not  while  you  are  absent  therefrom  against  my 
wishes  and  consent." 

She  declined  to  go  with  him,  or  to  allow  him  to  take 
the  children,  and  the  reason  she  gave  was  that  she  would 
not  live  in  the  house  with  his  parents.     She  testified,  '*  I  de- 
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clined  to  go  to  the  house  with  his  father  and  mother.  I 
would  not  live  in  the  family  with  them."  She  farther  testi- 
fied :  ''  I  stated  farther  in  this  conversation  that  it  was  not 
a  suitable  place  because  his  father  was  intemperate,  and  very 
abusive ;  he  abused  everybody  in  the  house.  I  told  him  it 
was  not  a  proper  place  to  take  me  and  the  children.  I  don't 
remember  that  I  did  state  anything  why  it  was  not  proper." 
This  is  the  substance  of  the  evidence  given  on  the  part  of 
the  prosecution  to  establish  a  breach  of  the  recognizance, 
and  it  is  manifest  that  it  falls  far  short  of  being  sufficient. 
There  was  no  pretence  in  this  evidence  that  the  apartments 
were  not  comfortable,  and  the  offered  support  proper  and 
suitable.  It  appeared  that  the  defendant  was  an  only  son ; 
and  the  father,  or  mother  owned  the  farm  of  275  acres; 
that  fhe  house  was  large,  and  no  other  occupants  but  the 
parents  and  hired  help,  and  that  defendant  had  no  other 
house,  and  was  not  worth  any  property  of  his  own.  Nor 
was  it  claimed  before  the  motion  for  a  nonsuit  was  made 
that  the  wife  had  been  cruelly  treated,  or  that  her  health  or 
life  was  in  danger  from  personal  violence.  The  reason  for 
declining,  in  effect,  was,  that  the  parents  were  disagreeable, 
and  the  father  intemperate  and  abusive.  I  assume,  what  is 
fairly  inferable  from  her  evidence,  that  the  residence  in  the 
same  house  with  the  parents  was  unpleasant,  and  we  may 
assume  further  that  they  and  the  husband  were  at  fault. 
But  this  does  not  establish  that  the  husband  refused  or 
neglected  to  maintain  his  wife.  The  statute  is  not  a  substi- 
tute for  an  action  of  divorce ;  it  was  not  designed  to  settle 
marital  controversies  nor  to  furnish  relief  for  violations  of 
marital  obligations  except  in  the  single  particular  of  requir- 
ing a  support  or  maintenance.  The  statute  is  summary  and 
highly  penal,  and  must  be  strictly  construed.  The  defend- 
ant is  charged  with  neglecting  to  support  his  wife.  Does 
he  neglect,  when  he  offers  to  support  her,  and  no  question 
is  made  of  the  good  faith  of  the  offer?  As  well  might  it  be 
said  that  he  neglected  to  support  his  wife  if  she  had  re- 
turned with  him,  because  her  surroundings  were  disagree- 
able. A  husband  cannot  be  made  a  vagrant  and  a  disorderly 
person,  and  held  amenable  to  this  statute  by  not  complying 
with  any  condition  in  respect  to  support  which  the  wife  may 
see  fit  to  impose,  nor  is  it  proper  to  refer  the  reasonableness 
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of  the  conditions  to  the  decision  of  a  jury.  She  exacted  in 
this  instance  a  separate  house.  Why  might  she  not  a  par- 
ticular kind  of  a  house  in  a  particular  neighborhood,  or  im- 
pose other  conditions  t  The  husband  has  aright  to  select 
his  own  residence,  and  the  support  which  this  statute  was 
intended  to  secure,  is  the  necessaries  of  life,  or  such  as  the 
parties  have  been  accustomed  to  and  the  husband  is  able  to 
provide.  The  plaintiffs  were  bound  at  least  to  establish 
such  a  case  as  would  entitle  a  third  person  to  recover  against 
the  husband  for  necessaries  furnished  the  wife.  The  rule  in 
such  cases  is  that  during  cohabition  the  assent  of  the  hus- 
band is  presumed,  but  if  they  are  living  apart  the  burden  is 
upon  the  person  furnishing  the  neceasaries  to  show  that  the 
circumstances  are  such  as  to  render  the  husband  liable. 
(11  J.  R,  281 ;  Blowers  v.  Sturtevanty  4  Den.,  46;  Bishop 
on  Mar.  &  Div.,  §§  669,  570;  3  Car.  &  P.,  16.)  The  case 
stands  as  though  the  wife  had  voluntarily  separated  from 
the  husband.  Whatever  force  may  be  given  to  the  convic- 
tion when  the  husband  made  the  offer  to  support  her,  the 
question  is,  making  the  liability  of  the  husband  to  a  third 
person  for  necessaries  furnished,  which  is  the  most  favor- 
able view  for  the  plaintiff,  the  test  whether  the  wife  was 
justified  in  refusing  to  return,  or  in  other  words  whether  she 
would  have  been  justified  in  leaving  her  husband.  Mr. 
Bishop,  in  his  work  before  quoted,  after  reviewing  the  au- 
thorities, says :  '^  The  true  view  of  this  matter  plainly  is  that 
when  the  wife  is  away  without  her  husband's  consent  he  is 
not  to  be  charged  with  necessaries  furnished  her,  unless  he 
has  committed  acts  justifying  a  suit  against  him  for  divorce, 
either  a  divorce  from  the  bond  of  matrimony,  or  from  bed 
and  board."  In  Blowers  v.  Sturtevant  (4  Denio,  46),  it  was 
proved  that  the  husband  had  used  violence  toward  his  wife 
on  an  occasion  five  months  before  their  separation,  and  there 
had  been  other  difficulties  and  quarrels,  but  when  she  left 
his  house  it  was  not  from  any  apprehension  of  ill-treatment, 
bat  in  order  to  make  a  visit,  and  she  refused  to  return 
nnless  his  relatives  who  lived  with  him  would  go  away,  and 
it  was  held  that  he  was  not  liable  for  her  board  furnished 
by  her  father  during  such  separation.  Bronson,  J.,  in 
delivering  the  opinion,  after  properly  disapproving  of  Har- 
wood  V.  Heffer  (3  Taunton,  421),  where  the  husband  brought 
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a  profligate  woman  into  the  house  and  placed  her  at  the 
head  of  the  table,  said:  **B4it  still  when  there  is  no  such 
gross  indecency  on  the  part  of  the  husband,  all  the  cases 
agree  that  there  must  be  just  ground  for  apprehending  per- 
sonal violence  before  the  wife  can  voluntarily  go  away  and 
charge  the  husband  with  her  support."  At  the  time  the 
motion  for  a  nonsuit  was  made  there  was  no  evidence  that 
the  wife  was  in  danger  of  personal  injury,  or  that  she  appre- 
hended any.  The  most  that  can  be  said  is  that  the  presence 
of  the  parents  rendered  her  home  unpleasant,  and  the  habits 
of  the  father  were  objectionable.  There  is  no  authority  for 
holding  that  these  facts  are  sufficient  to  entitle  the  wife  to  a 
divorce  or  separation  from  bed  and  board,  and  the  motion 
for  a  nonsuit  should  have  been  granted,  and  for  this  error  a 
new  trial  must  be  awarded.  It  is  proper  to  say  that  subse- 
quently, in  the  course  of  the  trial,  the  wife  gave  some  addi- 
tional testimony  upon  this  point.  She  testified  that  she  did 
not  apprehend  personal  injury,  and  that  she  was  afraid 
of  her  life.  She  specified  one  occasion  when  the  father 
threatened  to  strike  her  with  a  chair,  but  she  remained  there 
five  years  afterwards,  and  it  is  clear  that  she  did  not  leave, 
or  remain  away  on  that  account.  It  is  a  noticeable  feature 
of  the  evidence,  that  no  charge  of  personal  violence  or 
threats,  or  even  abuse  is  specified  against  the  husband,  nor 
that  the  husband  was  unable  or  unwilling  to  protect  his 
wife  from  any  apprehended  violence,  real  or  fancied  of  the 
father.  She  testified:  "the  true  difficulty  between  he  and 
I  was  not  that  I  didn't  like  him,  that  he  was  disagreeable, 
that  our  tastes  were  not  similar ;  I  liked  him  when  he  be- 
haved himself."  It  is  not  stated  wherein  he  misbehaved. 
Although  afraid  of  her  life,  she  said  she  was  willing  to  live 
with  her  husband  separate  from  his  parents,  and  as  to  the 
father  she  stated  that  when  he  was  sober  **the  old  gentle- 
man and  I  got  along  well  enough."  There  was  an  attempt 
to  prove  improper  relations  between  the  defendant  and  a 
hired  girl,  but  it  failed.  It  seems  that  at  some  period  a  girl 
who  was  a  relative  of  the  husband  worked  there,  and  all 
that  was  proved  tending  to  show  improper  intimacy,  was 
that  they  slept  up  stairs,  and  the  old  people  below,  but  it 
does  not  appear  that  they  occupied  the  same  apartments, 
nor  was  there  any  evidence  of  any  improper  acta  between 
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them.  I  do  not  think  that  all  the  evidence  contained  in  the 
record  would  be  suflScient  to  entitle  the  wife  to  a  decree  of 
divorce  of  any  kind.  There  must  be  apprehension  of  per- 
sonal violence,  and  it  must  be  reasonable  and  substantial, 
and  based  upon  sufficient  facts  to  enable  the  court  to  see 
that  it  is  well  founded.  In  England  the  rule  of  liability 
under  a  similar  statute  seems  to  be  more  restricted  than  the 
test  above  indicated.  In  Flanagan  v.  Ooerseers  of  the  Poor 
(8  Ellis  &  Black,  460),  it  was  held  that  ill-usage  sufficient  to 
justify  the  wife  in  refusing  to  live  with  the  husband  was  not 
sufficient  to  charge  the  husband  under  the  statute,  when  he 
o£fered  to  take  the  wife  home  and  support  her.  Lord 
Campbell,  C.  J.,  assumed  that  the  circumstances  were  suf- 
ficient to  entitle  the  wife  to  a  decree  of  separation  and  suf- 
ficient to  enable  her  to  pledge  his  credit  for  necessaries,  and 
yet  inasmuch  as  he  offered  to  support  her,  he  could  not 
tinder  the  statute  be  convicted  of  refusing,  or  neglecting  to 
support  her.  He  said:  '^But  the  magistrates  appear  to 
have  supposed  that  because  the  wife  might  have  reasonable 
ground  for  not  going  home  to  her  husband,  he  was  guilty  of 
refusing  to  maintain  her.  Can  he  be  said  to  have  wilfully 
refused  or  neglected  to  maintain  her?  I  think  not,  and  I 
am  of  opinion  that  no  past  cruelty  could  justify  the  magis- 
trates in  coming  to  such  a  conclusion."  Wightman,  J., 
said:  "This  is  clearly  an  attempt  to  enforce  a  separate 
maintenance  in  a  case  where  the  husband  does  not  refuse  to 
maintain  his  wife  but  is  always  ready  to  receive  her.  The 
magistrates  consider  that  the  wife  on  account  of  the  appre- 
hended ill-usage  is  not  bound  to  go  and  live  with  the  hus- 
band, but  that  is  very  different  from  a  refusal  by  him  to 
maintain  her."  If  a  wife  has  legal  grounds  for  a  divorce, 
that  remedy  affords  ample  opportunities  to  secure  provision 
for  support,  and  should  be  pursued.  This  summary  statute 
was  designed  to  enforce  actual  physical  support  only,  not 
to  interfere  with  marital  relations,  and  when  such  support 
is  tendered  there  is  much  force  in  the  position  that  the  hus- 
band cannot  be  convicted  in  this  quasi  criminal  proceeding 
for  refusing  or  neglecting  to  furnish  it.  There  may  be  doubt- 
less circumstances  when  the  wife  would  be  justified  in  refus- 
ing to  go  with  her  husband,  and  yet  they  would  not  be 
sufficient  to  entitle  her  to  a  divorce.     The  instances  cited 
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by  the  learned  jadge  in  his  charge  supposing  the  hasband 
offered  to  support  his  wife  in  a  den  of  thieves  or  at  a  boose 
of  ill  fame,  all  would  agree  that  not  only  would  the  wife  be 
justified  but  it  would  be  her  duty  to  refuse  to  go  to  such  a 
place,  and  such  offer  of  support  might  not  be  a  defence 
under  the  statute.  If  so,  it  would  be  upon  the  ground  I 
apprehend  that  this  would  not  constitute  an  offer  of  support 
at  all  within  any  recognized  legal  or  moral  rule.  Such  offers 
would  be  regarded  as  a  fraudulent  attempt  to  evade  the 
requirement  of  the  statute.  They  are  very  different  from 
the  offer  of  support  made  in  this  case,  and  to  leave  to  a 
jury  in  such  a  case  to  determine  whether  it  was  reasonable 
to  refuse  to  accept  the  support  tendered,  would  greatly  en- 
large the  purview  of  the  statute,  from  what  was  intended, 
and  would  be  as  unwise  and  dangerous  as  it  is  unprece- 
dented. Suppose  the  husband  had  committed  adultery  and 
the  wife  was  entitled  to  an  absolute  divorce.  She  would 
have  the  right  to  remain  away,  and  institute  legal  proceed- 
ings for  a  divorce  in  which  she  might  obtain  both  temporary 
and  permanent  support,  but  if  the  husband  offered  to 
support  her,  would  he  be  liable  under  this  statute )  I  think 
not.  It  would  follow  that  a  reasonable  excuse  may  exist 
for  not  going  home  with  the  husband  on  request,  and  yet 
he  be  not  amenable  to  this  statute.  The  law  in  such  a  case 
has  provided  a  more  appropriate  remedy  ;  but  it  is  unnec^- 
sary  to  pass  upon  the  question  definitely.  In  this  case, 
under  the  most  favorable  test,  no  breach  was  established. 

The  judgment  must  be  reversed  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

All  concur,  except  Miller  and  Earl,  JJ.,  absent. 

Judgment  reversed. 

Note.  —  The  Revised  Statutes,  under  which  the  foregoing  case 
arose,  reads  :  "  All  persons  who  shall  abandon  or  neglect  to  support 
their  wives  or  children,  or  who  threaten  to  run  away  and  leave 
tlicir  wives  or  children  a  burthen  on  the  public,"  "  shall  be  deemed 
disorderly  persons."  "  The  justice  may  require  of  the  offender  suf- 
ficient sureties  for  his  or  her  good  behavior  for  the  space  of  one 
year."     "The  committing  any  of  the  acts  which  constituted  the 
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person  so  bound  a  disorderly  person,  shall  be  deemed  a  breach  of 
the  condition  of  snch  recognizance." 

The  Code  of  Criminal  Procedure  is  now  in  force  and  describes  the 
offence  to  be  as  follows  :  i 

"  §  899.  The  following  are  disorderly  persons  : 

"  1.  Persons  who  actually  abandon  their  wives  or  children,  with- 
out adequate  support,  or  leave  them  in  danger  of  becoming  a  burden 
upon  the  public,  or  who  neglect  to  provide  for  them  according  to 
their  means ; 

"  2.  Persons  who  threaten  to  run  away  and  leave  their  wives  or 
children  a  burden  upon  the  public." 

**  §  001.  If  the  magistrate  be  satisfied,  from  the  confession  of  the 
defendant,  or  by  competent  testimony,  that  he  is  a  disorderly  per- 
son, he  may  require  that  the  person  charged  give  security,  by  a 
written  undertaking,  with  one  or  more  sureties  approved  by  the 
magistrate,  to  the  follovFing  effect : 

"1.  If  he  be  a  person  described  in  the  first  or  second  subdivision 
of  section  eight  hundred  and  ninety-nine,  that  he  will  support  his 
wife  and  children,  and  will  indemnify  the  county,  city,  village  or 
town  against  their  becoming,  within  one  year,  chargeable  upon 
the  public ; 

^'2.  In  all  other  cases,  that  he  will  be  of  good  behavior  for  the 
space  of  one  year ; 

**  Or  that  the  sureties  will  pay  the  sum  mentioned  in  the  under- 
taking, and  which  must  be  fixed  by  the  magistrate." 

**  904.  The  undertaking  mentioned  in  section  nine  hundred  and 
one  is  forfeited  by  the  commission  of  any  of  the  acts  which  consti- 
tute the  person  by  whom  it  was  given  a  disorderly  person,  and  in 
case  of  a  person  described  in  the  seventh  and  eighth  subdivisions  of 
section  eight  hundred  and  ninety-nine,  by  his  playing  or  betting,  at 
one  time  or  sitting,  for  money  exceeding  the  value  of  two  dollars 
and  fifty  cents."  Ed. 

Vol.  n.  32 
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COURT  OP   APPEALS, 

New  York,  1878. 


Mauke  V.  The  People. 

The  accased  was  Indicted  for  murder,  tried  and  convicted  of  marder  in  tbe  first 
degree,  at  the  Erie  Oyer  and  Terminer,  and  sentenced  to  be  hanged  on  the 
2l8t  day  of  June,  1878,  between  the  hours  of  ten  o'clock  a.il  and  two 
o'clock  P.M.  The  accused  obtained  a  writ  of  error  to  the  General  Term, 
in  the  fourth  department,  with  a  stay  of  proceedings  upon  the  judgment. 
A  bill  of  exceptions  to  the  decisions  of  the  trial  court  was  settled,  signed 
and  sealed  and  filed  with  the  clerk  of  the  court.  A  return  to  the  writ  was 
made  and  certified  to  by  the  clerk  which  contained  a  transcript  of  the  indict- 
ment, bill  of  exceptions,  and  sentence  of  the  court.  From  the  clerk's  cer- 
tificate it  appeared  that  no  record  of  the  judgment  on  such  conviction  had 
been  signed  and  filed.  It  appears  from  tbe  bill  of  exceptions  that  certain 
exceptions  to  the  decisions  of  the  trial  court  were  made,  which  might  have 
been  passed  upon  by  the  General  Term,  but  that  court  did  not  pass  npon  them. 
The  General  Term  considered  the  writ  and  return,  and  the  matters  contained 
therein,  and  determined  to  dismiss  the  writ  of  error  on  the  ground  that  the 
return  did  not  show  any  record  of  any  final  judgment  of  the  Oyer  and  Ter- 
miner against  the  plaintiff  in  error.  For  that  cause  the  writ  was  dismissed, 
and  the  proceedings  were  ordered  remitted  to  the  Oyer  and  Terminer  of  Erie 
Ck)unty  with  directions  to  fix  another  day  for  the  execution  of  the  sentence 
against  him.     This  action  of  the  General  Term  is  brought  here  for  review. 

Held,  that  a  judgment  of  a  Gheneral  Term  dismissing  a  writ  of  error  without 
either  affirming  or  reversing  the  judgment  of  the  trial  court,  if  there  was 
no  power  to  dismiss  the  writ,  is  a  final  judgment. 

Held,  that  the  General  Term  gave  as  its  reason  for  dismissing  the  writ,  that  the 
return  does  not  show  any  record  of  any  final  judgment  of  the  Oyer  and  Ter- 
miner. 

Heldf  that  this  statement  is  susceptible  of  two  interpretations.  One,  that 
though  there  is  a  record  returned,  it  does  not  appear  that  a  final  judgment 
was  rendered.  Another,  that  though  there  was  a  final  judgment,  it  does 
not  appear  that  a  formal  record  thereof  was  made  up  and  returned. 

Held  further,  that  whichever  is  the  correct  understanding  of  the  order,  the 
court  erred. 

Held,  that  it  appears  from  the  return,  that  the  plaintiff  in  error  was  duly  tried 
and  convicted,  by  the  verdict  of  a  jury,  of  murder  in  the  first  degree  ;  and 
the  sentence  of  death  by  hanging,  on  a  day  certain,  between  two  hoors  of 
that  day,  was  passed  upon  him  by  the  court  of  Oyer  and  Terminer,  in  which 
he  was  tried.  This  was  a  final  judgment.  The  sentence  given  by  the  eooit 
is  the  judgment  rendered  by  it. 

Held,  that  the  return  in  this  case,  was  made  in  compliance  with  the  statutory 
provisions,  and  it  was  error  to  dismiss  the  writ  without  looking  into  the 
bill  of  exceptions,  or  other  matter  in  the  return  to  ascertain  if  errors  ex- 
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isted.  The  plaintiff  in  error  had  procured  a  return  to  his  writ,  which  con- 
tained all  of  which  the  statute  required  the  clerk  to  make  return.  By  & 
dismissal  of  it  and  a  remitting  of  the  proceedings,  with  directions  to  fix 
another  day  for  the  execution  of  the  sentence,  the  plaintiff  in  error  lost  the 
benefit  of  his  writ.  The  sentence  of  the  Oyer  and  Terminer,  was  the  judg- 
ment of  the  court  which  the  writ  of  error  brought  up  for  review. 

MM,  that  the  General  Term  was  not  confined  to  the  matter  returned  to  the  writ 
of  error.  It  might,  on  motion  of  the  district  attorney,  or  of  the  plaintiff  in 
error,  or  at  its  own  suggestion,  have  directed  a  writ  of  certiora/ri  to  bring 
before  it  whatever  there  was  of  record  in  the  case,  not  contained  In  the  re- 
turn to  the  writ  of  error. 

HM,  that  one  tried  on  an  indictment,  and  convicted  by  the  verdict  of  a  Jury, 
and  sentenced  by  the  court,  may  obtain  and  file  a  bill  of  exceptions  and  sue 
out  a  writ  of  error.  On  a  return  of  the  clerk  thereto,  made  in  accordance 
with  the  statute,  he  may  move  the  court  to  review  the  errors  alleged  by 
him.  If  they,  or  any  of  them,  are  such  as  that  the  matter  contained  in  the 
return  will  necessarily  show  them,  the  writ  of  error  may  not  be  dismissed, 
for  the  reason  that  the  return  does  not  present  a  complete  and  formal  record 
of  the  judgment  and  proceedings  of  the  trial  court.  Such  as  it  does  pre- 
sent, the  matter  for  determining  must  be  passed  upon.  But  if  errors  are 
alleged  to  the  court,  which  may  or  may  not  have  occurred,  and  they  not  be 
shown  by  the  matter  in  the  return,  the  court  m&y  entertain  a  motion  by  the 
defendants  in  error,  or  plaintiff  in  error,  or  of  its  own  motion  direct,  that  a 
writ  of  certiorari  issue  to  the  trial  court,  so  that  all  may  be  brought  up 
which  the  records  of  that  court  contain,  relating  to  the  case.  And  it  mat- 
ters not  whether  the  record  or  roll  thereof  has  been  made  up  before  or  after 
the  writ  of  error  sued  out  by  the  plaintiff  in  error,  or  before  the  writ  of 
certiorari  is  directed,  or  after  that.  Whatever  took  place  in  the  trial  court 
which  was  matter  proper  for  record,  may  as  well  after  as  before  be  incor- 
porated in  a  roll  and  returned. 

A.  O.  JRicey  for  the  plaintiff  in  error. 

a,  C.  Titus ^  district  attorney  of  Erie  county,  for  the 
I)eople. 

PoLOER,  J.  Charles  Mauke  was  tried  at  the  Erie  Oyer 
and  Terminer  on  an  indictment  of  murder.  He  was  con- 
victed by  the  verdict  of  the  jury  of  murder  in  the  first  de- 
gree. He  was  sentencel&  by  the  court  to  be  hanged  on  the 
2l8t  day  of  June,  1878,  between  the  hours  of  ten  o'clock  A. K 
and  two  o'clock  p.m.  He  sued  out  a  writ  of  error  to  the 
General  Term,  in  the  fourth  department.  In  the  allowance 
of  the  writ  there  was  embodied  an  express  direction  that  it 
operate  as  a  stay  of  proceedings  upon  the  judgment ;  (2R.S., 
p.  748,  §§  16,  20).  A  bill  of  exceptions  to  the  decisions  of  the 
court  on  the  trial  was  settled,  signed  and  sealed,  and  was  filed 
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with  the  clerk  of  the  court;  (2  R.  S.,  p.  736,  §  21).  The 
clerk  made  a  return  to  the  writ  of  error,  which  return  con- 
tained a  transcript  of  the  indictment,  bill  of  exceptions  and 
sentence  of  the  court,  and  was  certified  by  the  clerk ;  (2  R.S., 
p.  740,  §  20).  It  appeared  from  that  certificate  that  no 
record  of  the  judgment  on  such  conviction  had  been  signed 
and  filed;  (id.,  p.  739,  §10). 

At  the  General  Term,  the  writ  of  error  and  the  return 
were  read.  Counsel  for  the  plaintiff  in  error  was  heard; 
but  it  does  not  appear  what  points  were  made  by  him,  nor 
what  errors  were  alleged  to  have  been  committed  by  the 
Oyer  and  Terminer ;  but  it  does  appear  from  the  bill  of  ex- 
ceptions that  certain  exceptions  to  the  decisions  of  that 
court  were  made  on  the  trial,  which  might  have  been  passed 
upon  by  the  General  Term.  It  does  not  appear  from  the 
record  before  us  that  that  learned  court  did  so  pass  upon 
them.  What  does  appear  is,  that  the  writ  of  error  and  re- 
turn, and  the  matters  and  things  therein  contained,  were 
considered,  and  that  the  court  determined  to  dismiss  the 
writ  of  error,  on  the  ground  that  the  return  did  not  show 
any  record  of  any  final  judgment  of  the  Oyer  and  Terminer 
against  the  plaintiff  in  error.  The  writ  of  error  was  dis- 
missed for  that  cause,  and  the  proceedings  were  ordered  re- 
mitted to  the  Oyer  and  Terminer,  with  directions  to  fix 
another  day  for  the  execution  of  the  sentence  against  him. 
By  writ  of  error  out  of  this  court  this  action  of  the  General 
Term  is  brought  here  for  review. 

The  learned  district  attorney  makes  as  preliminary  points ; 
that  the  judgment  of  the  General  Term  is  not  final ;  and  that 
this  court  cannot  review  aught  but  a  final  judgment.  The 
last  proposition  is  correct.  But  a  majority  of  this  court  are 
clear  that  a  judgment  of  a  General  Term  dismissing  a  writ 
of  error  without  either  afiirming  or  reversing  the  judgment 
of  the  trial  court,  if  there  was  no  p<9wer  to  dismiss  the  writ, 
is  a  final  judgment ;  and  they  think  that  The  People  v. 
Stearns  (23  Wend.,  634),  and  Prait  v.  The  People  (67  N. Y., 
606),  are  not  in  point.  For  my  own  part,  I  doubt  the  cor- 
rectness of  that  conclusion  ;  but  inasmuch  as  it  is  so  settled 
by  the  court,  I  proceed  to  consider  the  other  questions  aris- 
ing in  the  case. 

There  has  not  been  uniformity  of  decision  in  the  courtSi 
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upon  the  efFect  of  the  provisions  of  the  Revised  Statutes 
prescribing  for  bills  of  exceptions,  and  writs  of  error,  and 
the  return  thereto  in  criminal  cases.  Those  provisions  are 
contained  in  chapter  2,  part  4  of  the  Revised  Statutes,  under 
the  general  title  of  ^^proceedings  in  criminal  cases. ^^ 

The  first  case  which  we  find  is  ''  The  People  v.  Gray  (25 
Wend.,  466),  decided  in  1841.  Gray  was  indicted  as  an  ac- 
cessory before  the  fact  to  a  burglary.  The. return  to  the 
writ  of  error  there  set  forth  two  indictments,  what  purported 
to  be  the  minutes  of  the  trial,  the  motion  to  proceed  to  trial, 
the  appearance  of  the  prisoner,  the  impanelling  of  the  jury, 
their  verdict  of  guilty,  the  sentence  of  the  court,  and  the 
bill  of  exceptions.  Three  points  were  taken  in  the  Supreme 
Court  by  the  counsel  for  Gray,  two  of  which  were  —  that  it 
not  appearing  from  the  proceedings  returned  that  the  pris- 
oner was  present  in  court  when  sentence  was  pronounced 
against  him,  the  judgment  should  for  that  cause  be  reversed ; 
and  that  the  conviction  of  the  principal  was  not  duly  proved. 
The  court  recognized  the  fact,  that  the  return  of  the  writ  of 
error  did  not  bring  up  the  record  of  the  judgment.  It  seems 
that  it  disposed  of  the  first  point  above  stated,  on  that 
ground ;  saying,  that  objections  to  errors  in  form,  which 
might  be  corrected  in  making  up  the  record,  could  not  be 
entertained.  It  added^  that  the  return  of  the  clerk  need 
contain  no  more  than  a  copy  of  the  indictment,  bUl  of  ex- 
ceptions, and  judgment  of  the  court ;  and  cited  2  Revised 
Statutes,  620  (meaning  740,  probably),  section  20.  The 
court  proceeded  to  review  the  alleged  error,  the  facts  as  to 
fwhich  were  presented  by  the  bill  of  exceptions  returned,  and 
.finding  that  the  error  existed,  reversed  the  judgment.  I  do 
not  find  that  this  case  has  ever  been  disapproved  in  the 
books.  I  think  that  it  decides  two  things ;  first :  That  a  re- 
turn of  a  clerk  to  a  writ  of  error,  which  contains  the  three 
things  named  in  the  statute  (section  20,  supra)^  is  a  sufficient 
return  and  record  for  the  appellate  court  to  proceed  upon, 
to  review  any  alleged  errors  which  would  necessarily  appear 
in  the  records  set  forth  in  the  return ;  second :  That  the 
statutory  provision  for  a  return  and  its  contents  does  not 
render  obsolete  the  record  of  the  judgment,  and  that  if  the 
plaintiff  in  error  means  to  show  error,  which  would  not 
necessarily  appear  in  the  statutory  return,  he  must  have 
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a  record  of  judgment  made  up  and  returned,  which  will 
show  affirmatively  or  negatively  that  the  error  alleged 
has  taken  place  by  commission  or  omission. 

In  Safford  v.  The  PeopU  (1  Park.  Cr.  R.,  474),  in  1854, 
the  General  Term  of  the  fourth  district,  held  that  a  writ  of 
error  and  return  to  it,  showing  the  bill  of  exceptions,  and  a 
transcript  of  the  conviction  and  sentence,  brought  the  case 
properly  before  the  court ;  and  it  entertained  and  passed 
upon  the  point,  that  the  return  did  not  show  that  the  plain- 
tiff in  error  was  asked  before  sentence  was  passed  upon  him 
what  he  had  to  say  why  judgment  should  not  then  be  pro- 
nounced. Other  points  made  upon  the  bill  of  exceptions 
were  also  passed  upon  and  the  judgment  was  reversed. 

In  Tliompson  v.  The  People  (3  Park.  Cr.  Rep.,  208),  in 
1856,  the  General  Term  of  the  sixth  district  followed  the 
authority  of  25  Wend.  {supra\  refused  to  pass  upon  the 
point  made  that  the  return  did  not  show  that  the  prisoner 
was  asked  what  he  had  to  say  why  sentence  should  not  be 
passed  upon  him,  putting  its  refusal  on  the  ground  that 
there  was  no  record  before  it  on  which  such  error  could  be 
alleged ;  but  did  pass  upon  points  made  upon  the  frame  of 
the  indictment  and  affirmed  the  judgment.  In  that  case  no 
bill  of  exception  was  made,  and  the  return  to  the  writ  of 
error  contained  only  the  indictment  and  the  clerk's  minutes 
of  trial,  showing  the  impanelling  of  the  jury,  the  verdict  of 
guilty  and  the  sentence  of  the  court. 

In  Dawson  v.  The  People  (5  Park.  Cr.  Rep.,  118),  in 
1860,  the  return  showed  an  extract  from  the  clerk's  min- 
utes, from  which  it  appeared  that  the  prisoner  was  arraigned 
and  pleaded  not  guilty;  another  extract  by  which  it  ap- 
peared that  he  was  tried  and  found  guilty  ;  also  an  extract 
stating  that  he  was  sentenced  ;  but  it  was  also  certified  by 
the  clerk  that  the  last  extract  was  a  memorandum  written 
with  pencil  on  a  loose  piece  of  paper  and  the  paper  pinned 
to  one  of  the  leaves  of  the  book  of  minutes.  There  was  no 
bill  of  exceptions.  No  record  of  judgment  was  returned  or 
made  up,  and  the  indictment  could  not  be  found.  The  writ 
of  error  was  quashed.  The  court  declared  that  the  loose 
memorandum  was  not  a  part  of  a  record,  and  held  that  the 
return  did  not  disclose  the  fact  of  any  judgment  or  sentence. 
This  was  enough  to  call  for  quashing  the  writ,  for  the  return 
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did  not  contain  any  part  of  what  the  Revised  Statutes 
required.  But  the  court  went  further,  and  said  that  the 
prisoner  could  not  review  the  proceedings  upon  bis  trial 
until  a  record  had  been  made  up,  and  cited  section  4,  arti* 
cle  1,  title  6,  chapter  2,  part  4  Revised  Statutes  (2 
R.  S.,  73&-9). 

In  Phillips  V.  The  People  (67  Barb.,  363),  in  1869,  the 
General  Term  of  the  fourth  district  held  that  it  was  no  ob- 
jection to  the  hearing  of  a  case  upon  the  writ  of  error  that 
there  was  no  return  of  a  record  of  the  judgment ;  and  that  it 
was  enough  if  the  return  set  forth  the  indictment,  the  trial, 
the  exceptions,  verdict  of  the  jury  and  the  judgment  of  the 
court;  adding,  however,  that  all  that  was  complained  of 
was  fully  before  the  court  for  review. 

In  Graham  v.  The  People  (63  Barb.,  468),  in  1872 ;  S.  C, 
on  motion  to  dismiss  writ  of  error  (6  Lansing,  149),  in  1871 ; 
the  General  Term  of  the  fourth  department  held  that  the 
Revised  Statutes  had  not  abolished  the  common  law  record 
to  criminal  cases,  citing  2  Revised  Statutes,  738,  section  4 ; 
739,  section  10 ;  but  that  the  statutes  did  not  require  that 
the  record,  in  the  first  instance,  be  filed,  or  that  the  return 
to  a  writ  of  error  contain  it.  The  return  in  that  case  con- 
tained the  indictment,  the  plea,  a  continuance,  bill  of  ex- 
ceptions, record  of  conviction  or  copy  of  minutes  of  clerk, 
and  failed  to  show  that  the  prisoner  had  been  asked  why 
sentence  should  not  be  passed  upon  him.  He  made  the 
point  that  for  that  reason  the  judgment  should  be  reversed. 
The  court  refused  to  quash  the  writ,  and  directed  that  a  writ 
of  certiorari  issue  to  bring  up  such  proceedings  in  the  case 
as  might  remain  in  the  Court  of  Oyer  and  Terminer  or 
among  its  records.  On  the  return  to  the  writ  of  certiorari, 
the  court,  for  reasons  given,  regarded  the  return  to  the  writ 
of  error  the  one  relied  upon,  and  proceeded  to  review  the 
errors  alleged,  and  reversed  the  judgment,  holding  as  one 
ground  of  error,  that  it  did  not  appear  that  the  prisoner  was 
asked  before  sentence  what  he  had  to  say  why  sentence 
should  not  be  pronounced. 

In  Dent  v.  The  People  (46  How.  Pr.  R.,  264),  in  1873,  at 
the  General  Term  of  the  first  department,  the  return 
showed  the  indictment,  the  testimony,  ihe  charge  of  the 
court,  the  verdict  and  the  sentence.    No  record  appeared  to 
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have  been  made  np,  none  was  returned.  The  same  point 
was  made  as  in  ThorwpsovUs  Case  (supra)^  and  in  Qraham^^ 
Case  {supra).  The  court  affirmed  the  judgment,  saying  in 
substance,  that  if  the  plaintiff  in  error  wished  to  raise  that 
point,  he  should  have  had  a  judgment  record  made  up 
which  would  show  the  proceedings  on  the  trial. 

In  Hildehraiid  v.  The  People  (1  Hun,  19),  in  1874,  in  the 
General  Term  of  the  first  department  is  an  elaborate  discus- 
sion of  the  subject.  The  same  point  was  made  there  as  that 
first  noticed.  The  court  refused  to  entertain  it,  on  the 
ground  that  to  review  the  conviction  and  judgment  in  crimi- 
nal cases,  a  formal  judgment  record  is  required ;  and  that 
the  omission  alleged  went  to  the  correctness  of  the  judg- 
ment and  not  to  that  of  the  conviction.  It  affirmed  the 
judgment. 

In  The  People  ex  rel.  v.  Woodin^  in  1876,  in  the  GFeneral 
Term  of  the  fourth  department,  the  return  to  the  writ  of 
error  contained  the  indictment,  bill  of  exceptions,  and  judg- 
ment of  the  court,  certified  by  its  clerk.  The  court  followed 
the  decision  in  HildehrancPs  Case  {supra);  and  dismissed 
the  suit. 

It  thus  appears  that  there  has  been  marked  diversity  of 
judgment  upon  the  question  involved,  and  where  there  has 
been  the  same  conclusion  reached  on  the  primary  question, 
there  has  been  diversity  of  subsequent  action.  In  some 
cases  the  writ  has  been  quashed ;  in  some  the  judgment  has 
been  affirmed ;  in  some  a  particular  ground  of  error  allied 
has  been  ignored,  and  the  judgmeat  reviewed  upon  other 
allegations  of  error. 

It  is,  therefore,  of  some  importance  that  this  court  of  last 
resort  consider  the  matter,  and  if  it  may  be  so,  determine 
what  is  the  true  construction  and  effect  of  the  provisions  of 
the  Revised  Statutes,  and  what  should  be  the  course  of  ac- 
tion of  the  General  Term,  when  upon  a  writ  of  error  a  return 
is  made  in  accordance  with  those  statutes,  but  which  does 
not  contain  the  matter  of  record  which  will  enable  those 
courts  intelligently  or  satisfactorily  to  pass  upon  all  the 
allegations  of  error  presented  at  the  hearing  on  the  return. 

So  far  as  citations  have  been  made  to  us,  and  so  far  as  we 
have  made  search,  it  does  not  appear  that  the  question  has 
ever  been  passed  upon  in  this  court.     Weed  v.  The  People 
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(31  N.  Y.,  466),  in  1866,  is  relied  upon.  There  the  plaintiff 
in  error  was  convicted  of  perjury.  The  return  to  the  writ 
of  error  showed  the  indictment,  the  arraignment  and  plea 
of  the  prisoner,  the  formation  of  the  Oyer  and  Terminer,  the 
impanelling  of  a  jury,  their  verdict  of  guilty,  a  demand  to 
the  prisoner  why  judgment  should  not  be  proceeded  to,  and 
the  judgment.  The  record  was  signed  by  the  district  attor- 
ney. There  was  in  the  record  the  nse  of  the  word  justice  in 
the  singular  number  to  designate  the  court,  instead  of  the 
plural  or  other  designation.  The  court  reversed  the  judg- 
ment of  the  General  Term,  which  had  affirmed  the  judgment 
of  the  Oyer  and  Terminer  on  the  conviction.  Two  opinions 
were  given.  One  by  Davies,  J.,  for  affirmance.  One  by 
Davis,  J.,  for  a  dismissal  of  the  writ.  The  latter,  reasons 
that  the  words  ^'said  justice"  and  the  like  in  the  record 
returned,  can  refer  only  to  the  last  previously  nam^d  jus- 
tice, who,  on  reference  to  his  name  and  addition,  appears  to 
have  been  a  justice  of  the  sessions  only,  and  not  empowered 
to  hold  a  court  of  Oyer  and  Terminer  alone,  and  to  pro- 
nounce judgment  upon  a  conviction  for  perjury,  and  that  the 
record,  if  it  be  one,  shows  such  want  of  power  to  give  the 
judgment  as  to  lead  to  a  reversal  of  it ;  but  that  the  paper 
brought  up  is  not  a  judgment  record,  for  it  is  signed  by  one 
styling  himself  district  attorney ;  whereas,  says  the  opinion, 
it  should  have  been  signed  by  a  judge  of  the  court.  This 
has,  since  the  trial  in  that  case,  been  changed.  (See  Laws 
of  1847,  chapter  280.)  The  opinion  seems  to  hold  that  there 
riiould  be  a  common  law  record ;  but  it  is  not  distinctly 
BO  stated.  It  concludes  by  recommending  a  reversal  of  the 
judgment  of  the  General  Term  and  an  order  to  it  to  dismiss 
the  writ  of  error,  for  the  want  of  any  proper  judgment 
record  upon  which  it  could  properly  act.  But  as  seen,  this 
court  confined  itself  to  a  reversal  of  the  judgment  of  the 
General  term.  We  cannot  say,  that  that  case  is  an  au- 
thority for  the  position,  that  a  writ  of  error  in  a  criminal 
case,  to  receive  the  attention  of  an  appellate  court,  must 
bring  up  a  formal  common- law  record  of  the  judgment  of 
the  trial  court. 

In  Messrier  v.  The  People  (46  N.  Y.,  1),  this  question 
might  have  been  raised  and  considered,  but  it  was  not.  The 
points  made,  though  there  was  no  common  law  record  of 
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the  judgment,  were  noticed,  and  some  of  them  sustained 
and  the  judgment  reversed. 

We  are  not  informed  of  any  other  case  in  this  court  in 
which  the  question  is  involved. 

We  proceed  to  the  examination  of  the  case  as  presented 
in  the  error  book,  as  one  not  fully  determined  by  authority. 

We  are  of  the  opinion  that  the  General  Term  erred  in  dis- 
missing the  writ  of  error.  The  cause  for  that  action  is  given 
in  the  judgment  of  that  court.  It  is,  that  the  return  does 
not  show  any  record  of  any  final  judgment  of  the  Oyer  and 
Terminer.  This  statement  is  susceptible  of  two  interpreta- 
tions. One,  that  though  there  is  a  record  returned,  it  does 
not  appear  that  a  final  judgment  was  rendered.  Another, 
that  though  there  was  a  final  judgment,  it  does  not  appear 
that  a  formal  record  thereof  was  made  up  and  returned. 
Whichever  is  the  correct  understanding  of  the  order,  we 
think  that  the  learned  court  erred. 

First.  It  plainly  appears  from  the  return,  that  the  plain- 
tiff in  error  was  duly  tried' and  convicted,  by  the  verdict  of  a 
jury,  of  murder  in  the  first  degree ;  and  that  sentence  of 
death  by  hanging,  on  day  certain,  between  two  hours  of 
that  day,  was  passed  upon  him  by  the  court  of  Oyer  and 
Terminer,  in  which  he  was  tried.  This  was  a  final  judgment 
of  that  court.  It  put  an  end  to  the  case  in  that  court ;  and 
nothing  remained  to  be  done  therein.  The  Oyer  and  Termi- 
ner passed  sentence  upon  the  convicted  man  ;  and  in  crim- 
inal cases,  in  the  vocabulary  of  the  common  law,  the  sentence 
given  by  the  court  is  the  judgment  rendered  by  it.  (Bl'k 
Com.  4th  book,  p.  136.  See  also  26  Wend.,  supra;  and 
Safford  v.  The  People^  supra.) 

Second.  The  return  made  to  the  writ  of  error  does  show 
that  the  Oyer  and  Terminer  passed  that  sentence,  that  it 
rendered  that  final  judgment  upon  the  case  against  the 
prisoner.  Unless  then,  there  is  some  requirement  of  law  for 
a  more  formal  record  of  that  judgment  than  is  contained  in 
the  error  book,  there  was  shown  by  that  return  a  record  of 
a  final  judgment. 

Whatever  may  have  been  the  need  at  common  law  of  a 
formal  and  technical  judgment  record  or  roll,  the  provisions 
of  the  Eevised  Statutes  have  relaxed  it.  They  prescribe  for 
the  making  up  of  a  record  of  the  judgment,  on  the  require- 
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ment  of  the  person  convicted  or  acquitted  (&  R.  S.,  738, 
§  4) ;  and  for  an  entry  of  the  judgment  in  the  minutes  of  the 
court  after  inspection  of  the  statement  thereof  by  the  court 
(id.,  §§  5,  6) ;  and  that  a  copy  of  the  minute  of  a  conviction, 
with  the  sentence  of  the  court  thereon,  and  a  copy  of  the  in- 
dictment, when  they  are  duly  certified  shall  be  evidence  of 
the  conviction,  where  it  does  appear  that  no  record  of  the 
judgment  has  been  signed  and  filed.  (Id.,  739,  §  10.)  It 
does  appear  in  the  case  in  hand  that  no  record  has  been 
signed  and  filed.  The  Revised  Statutes  also  prescribe  for 
writs  of  error  (2  R.  S.,  740,  §  14,  et  seq.) ;  and  where  the 
vrrit  operates  as  a  stay  of  proceedings  (as  does  this  one),  for 
a  return  by  the  clerk  thereto,  specifying  what  he  shall  re- 
turn, viz.:  a  transcript  of  the  indictment,  bill  of  exceptions, 
and  judgment  of  the  court,  certified  by  him.  (Id.,  §20.) 
As  we  have  seen,  the  sentence  pronounced,  is  the  judgment, 
of  the  court.  The  district  attorney  is  required  to  bring  on 
for  argument  the  return  to  such  writ,  that  is,  that  return  so 
made  by  the  clerk,  and  it  is  competent  for  the  defendant  to 
do  the  same  (id.,  741,  §  21) ;  and  the  court,  say  the  statutes, 
shall  proceed  on  the  return  thereto,  and  render  judgment 
on  the  record  before  them.  (Id.,  741,  §  23.)  These  pro- 
Tisions  indicate  the  legislative  intention  to  make  the  return 
called  for  by  the  twentieth  section  {supra)y  a  record  sufll- 
cient  for  the  purposes  of  a  review,  of  some  review,  by  the 
appellate  court.  And  so  it  is  held  in  25  Wend,  {supra). 
In  the  notes  of  the  revisers,  it  appears  that  they  meant  to 
provide  a  means  by  the  use  of  which  the  need  of  a  record  in 
all  cases  might  be  done  away  with  (3  R.  S.  [2d  ed.],  361, 
note  to  original  §  16  ;  being  §  10,  2  R.  S.,  739) ;  though  they 
indicate  no  such  purpose  in  connection  with  the  sections 
(§  20  et  seq,^  2  R.  S.,  740),  more  particularly  in  play  in 
this  case. 

It  does  not  appear  from  the  error  book,  what  were  the 
errors  alleged  on  the  hearing  before  the  General  Term  ;  but 
the  bill  of  exceptions  does  show  that  there  could  have  been 
made  points  for  the  plaintiff  in  error,  for  the  hearing  and 
determination  of  which  the  record  before  that  court  was 
ample.  Could  the  court  then  properly  say,  that  a  return 
made  in  compliance  with  statutory  provisions  presented  no 
case  to  be  heard  by  it,  and  that  the  writ  of  error  should  be 
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dismissed  without  at  all  looking  into  the  bill  of  exceptions 
or  other  matter  in  the  return  to  ascertain  if  there  was  error  t 
It  is  probable  from  what  has  transpired  before  us  on  this 
argument,  that  the  plaintiff  in  error  also  alleged  another 
error,  and  that  the  return  did  not  give  the  General  Term 
the  means  of  satisfactorily  determining  that  allegation. 
But  that  did  not  render  the  writ  of  error  a  total  failure 
to  the  plaintiff  in  error.  It  brought  up  a  return,  and  pre- 
sented thereon  exceptions  to  decisions  at  the  trials  as  the 
statutes  permit  to  be  done ;  and  on  such  a  return  the  stat- 
utes also  say  that  the  court  shall  proceed  and  render  judg- 
ment. It  may  well  be,  that  the  plaintiff  in  error  should  be 
required  to  show  affirmatively  that  there  was  error  done ; 
and  that  to  that  end,  he  should  produce  to  the  court  a  re- 
turn of  the  record  of  the  proceedings  of  the  trial  court, 
wherein  that  error,  if  it  exists,  must  of  necessity  appear. 
But  where  he  does  produce  a  return  on  which  he  can  prop- 
erly found  an  allegation  of  error,  he  cannot  be  deprived  of 
the  benefit  thereof  because  he  also  alleges  error  upon  which 
the  return  does  not  give  the  means  of  passing.  So  far  as  the 
return  is  sufficient,  so  far  he  is  entitled  to  be  heard ;  and  to 
dismiss  his  writ  is  not  correct.  It  deprives  him  of  the  ben- 
efit of  it,  and,  in  some  cases,  of  the  stay  of  proceedings  which 
he  has  got ;  and  non  constat  that  he  may  again  get  that 
benefit. 

There  was,  therefore,  enough  before  the  General  Term  for 
it  to  proceed  upon  and  render  judgment.  The  plaintiff  in 
error  had  procured  a  return  to  his  writ,  which  contained  all 
of  which  the  statute  required  the  clerk  to  make  return.  By 
a  dismissal  of  the  writ  and  a  remitting  of  the  proceedings, 
with  directions  to  fix  another  day  for  the  execution  of  the 
sentence,  the  plaintiff  in  error  lost  the  benefit  of  his  writ. 
The  sentence,  for  the  execution  of  which  another  day  was 
to  be  fixed,  was  the  judgment  of  the  court  which  the  writ 
of  error  brought  up  for  review.  It  was  erroneous  to  dismiss 
it,  for  thus  the  errors  of  the  Oyer  and  Terminer,  if  any,  pre- 
sented by  the  bill  of  exceptions,  went  uncorrected,  involv- 
ing, as  they  might,  the  life  of  the  plaintiff  in  error. 

Nor  do  we  conceive  that  the  General  Term  was  so  placed, 
as  that  it  must  pass  upon  an  alleged  error,  without  the  re- 
turn of  the  records  needed  therefor,  or  without  the  power 
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to  command  the  return  of  those  records.  As  we  have  said, 
it  is  for  the  plaintiff  in  error  to  show  afiirmatively  that  error 
has  been  committed.  If  the  record  which  he  brings  up  by 
his  writ  does  not  contain  those  proceedings  in  the  court  be- 
low, wherein  that  error,  if  done,  would  appear,  he  fails  to 
show  that  it  was  done,  and  the  appellate  court  cannot  and 
need  not  pass  upon  that  allegation  of  error.  The  General 
Term,  however,  was  not  confined  to  the  matter  returned  to 
the  writ  of  error.  It  might,  on  motion  of  the  district  attor- 
ney or  of  the  plaintiff  in  error,  or  at  its  own  suggestion,  have 
directed  a  writ  of  certiorari^  to  bring  before  it  whatever  there 
was  of  record  in  the  case,  not  contained  in  the  return  to  the 
writ  of  error.     {Cancemi  v.  The  People,  18  N.  Y.,  128-133.) 

And  this  is  our  conclusion,  after  a  consideration  of  the 
provisions  of  the  Revised  Statutes,  and  their  effect  upon  the 
law  as  it  stood  before  them. 

One  tried  on  an  indictment,  and  convicted  by  the  verdict 
of  a  jury,  and  sentenced  by  the  court,  may  obtain  and  file  a 
bill  of  exceptions  and  sue  out  a  writ  of  error.  On  the  return 
of  the  clerk  thereto,  made  in  accordance  with  the  statute,  he 
may  move  the  court  to  review  the  errors  alleged  by  him.  If 
they,  or  any  of  them,  are  such  as  that  the  matter  contained 
in  the  return  will  necessarily  show  them,  if  they  were  made, 
the  writ  of  error  may  not  be  dismissed,  for  the  reason  that  the 
return  does  not  present  a  complete  and  formal  record  of 
the  judgment  and  proceedings  of  the  trial  court.  Such  as 
it  does  present  the  matter  for  determining,  must  be  passed 
upon.  But  if  errors  are  alleged  to  the  court,  which  may  or 
may  not  have  occurred,  and  they  not  be  shown  by  the  mat- 
ter in  the  return,  the  court  may  entertain  a  motion  by  the 
defendants  in  error  or  plaintiff  in  error,  or  of  its  own  motion 
direct,  that  a  writ  of  certiorari  issue  to  the  trial  court,  so 
that  all  may  be  brought  up  which  the  records  of  that  court 
contain  relating  to  the  case.  And  it  matters  not  whether  the 
record  or  roll  thereof  has  been  made  up  before  or  after 
the  writ  of  error  sued  out  by  the  plaintiff  in  error,  or  before 
the  writ  of  certiorari  is  directed,  or  after  that.  Whatever 
took  place  in  the  trial  court  which  was  matter  proper  for 
record,  may  as  well  after  as  before  be  incorporated  in  a  roll 
and  returned. 

The  action  of  the  General  Term  should  be  undone,  and  it 
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should  proceed  on  the  writ  of  error  and  return  thereto,  or 
should  bring  before  it  by  appropriate  writ  whatever  else 
there  may  be  of  record  which  will  enable  it  satisfactorily  to 
review  the  judgment  and  proceedings  of  the  Oyer  and  Ter- 
miner. 

All  concur,  except  Miller  and  Earl,  JJ.,  absent. 

Judgment  accordingly. 


Note.  —  The  Legislature,  by  the  passage  of  the  Code  of  Criminal 
Procedure,  repealed  the  Revised  Statutes  applicable  to  the  making 
up  of  a  record  of  a  judgment,  in  criminal  cases,  and  a  return  of  the 
clerk  in  cases  of  writs  of  error.  The  sections  of  the  Code  prescrib- 
ing the  practice  in  such  cases,  read  as  follows  : 

'^  §  455.  On  the  trial  of  an  indictment,  exceptions  may  be  taken 
by  the  defendant,  to  a  decision  of  the  court,  upon  a  matter  of  law, 
by  which  his  substantial  rights  are  prejudiced  and  not  otherwise,  in 
any  of  the  following  cases  : 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury  ; 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a  challenge 
for  actual  bias  to  any  juror  who  participated  in  the  verdict,  or  in 
allowing  such  challenge  ; 

"  3.  In  admitting  or  rejecting  witnesses  or  testimony,  or  in  decid- 
ing any  question  of  law,  not  a  matter  of  discretion,  or  in  charging 
or  instructing  the  jury  upon  the  law,  on  the  trial  of  the  issue. 

'*  §  456.  A  bill  containing  the  exceptions  must  be  settled  and 
signed  by  the  presiding  judge,  and  filed  with  the  clerk. 

"§  457.  The  bill  of  exceptions  must  be  settled  at  the  trial  unless 
the  court  otherwise  direct.  If  no  such  directions  be  given,  the 
point  of  the  exception  must  be  particularly  stated  in  writing,  and 
delivered  to  the  court,  and  must  immediately  be  corrected  or  added 
to,  until  it  is  made  confonnable  to  the  truth. 

"  §  458.  If  the  bill  of  exceptions  be  not  settled  at  the  trial  it 
must  be  prepared  and  served,  within  five  days  thereafter,  on  the  dis- 
trict attorney,  who  may,  within  five  days,  serve  on  the  defendant  or 
his  counsel,  amendments  thereto.  The  defendant  may  then,  within 
five  days,  serve  the  district  attorney  with  a  notice  to  appear  before 
the  presiding  judge  of  the  court,  at  a  specified  time,  whether  in  or 
out  of  court,  not  less  than  five  nor  more  than  ten  days  thereafter,  to 
have  the  bill  of  exceptions  settled. 

"  §  459.  At  the  time  appointed,  the  judge  must  settle  and  sign 
the  bill  of  exceptions. 
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"  §  460.  The  time  for  preparing  the  bill  of  exceptions  or  the 
amendments  thereto,  or  for  settling  the  Bame^  may  be  enlarged  by 
consent  of  the  parties,  or  by  the  presiding  judge,  or  by  a  judge  of 
the  Supreme  Court,  but  by  no  other  officer. 

"§461.  If  the  bill  of  exceptions  be  not  served  within  the  time 
prescribed  in  section  four  hundred  and  fifty -eight,  or  within  the  en- 
larged time  therefor,  as  prescribed  in  the  last  section,  the  exceptions 
are  deemed  abandoned.  If  it  be  served,  and  the  parties  omit, 
within  the  time  limited  by  section  four  hundred  and  fifty-eight,  the 
one  to  prepare  amendments,  and  the  other  to  give  notice  of  appear- 
ance before  the  judge,  they  are  respectively  deemed,  the  one  to 
have  agreed  to  the  bill  of  exceptions,  and  the  other  to  the  amend- 
ments. 

"  §  486.  When  judgment  upon  a  conviction  is  rendered,  the  clerk 
must  enter  the  same  upon  the  minutes,  stating  briefly  the  offence 
for  which  the  conviction  has  been  had  ;  and  must,  upon  the  service 
upon  him  of  notice  of  appeal,  immediately  annex  together  and  file 
the  following  papers,  which  constitute  the  judgment  roll : 

"  1.  A  copy  of  the  minutes  of  a  challenge  interposed  by  the  de- 
fendant to  a  grand  juror,  and  the  proceedings  and  decisions  thereon  ; 

"  2.  The  indictment  and  a  copy  #f .  the  minutes  of  the  plea  or  de- 
murrer ; 

'^  3.  A  copy  of  the  minutes  of  a  challenge,  which  may  have  been 
interposed  to  the  panel  of  the  trial  jury,  or  to  a  juror  who  partici- 
pated in  the  verdict,  and  the  proceedings  and  decision  thereon  ; 
4.  A  copy  of  the  minutes  of  the  trial ; 
6.  A  copy  of  the  minutes  of  the  judgment ; 
6.  A  copy  of  the  minutes  of  any  proceedings  upon  a  motion 
either  for  a  new  trial  or  in  arrest  of  judgment ; 

"  7.  The  bill  of  exceptions,  if  there  be  one. 

"§515.  Writs  of  error  and  of  certiorari^  in  criminal  actions,  and 
proceedings  and  special  proceedings  of  a  criminal  nature,  as  they 
have  heretofore  existed,  are  abolished  ;  and  hereafter  the  only  mode 
of  reviewing  a  judgment  or  order  in  a  criminal  action,  or  proceed- 
ing, or  special  proceeding  of  a  criminal  nature,  is  by  appeal. 

"  §  516.  The  party  appealing  is  known  as  the  appellant,  and  the 
adverse  party  as  the  respondent.  But  the  title  of  the  action  is  not 
changed  in  consequence  of  the  appeal. 

•*§  517.  An  appeal  to  the  Supreme  Court  may  be  taken  by  the 
defendant  from  the  judgment  on  a  conviction  after  indictment,  and, 
upon  the  appeal,  any  actual  decision  of  the  court  in  an  intermediate 
order  or  proceeding  forming  a  part  of  the  judgment  roll,  as  pre- 
scribed by  section  four  hundred  and  eighty-five,  may  be  reviewed. 
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''§  518.  An  appeal  to  the  Supreme  Court  may  be  taken  by  tke  ^ 

people  in  the  following  cases,  and  no  other  : 

"  1.  Upon  a  judgment  for  the  defendant,  on  a  demurrer  to  the 
indictment ; 

**  2.  Upon  an  order  of  the  court  arresting  the  judgment. 

^^§  519.  An  appeal  maybe  taken  from  the  judgment  of  the  Su- 
preme Court  to  the  Court  of  Appeals  in  the  following  cases,  and  no 
other : 

"  1.  From  a  judgment  affirming  or  reversing  a  judgment  of  con- 
viction ; 

"  2.  From  a  judgment  affirming  or  reversing  a  judgment  for  the 
defendant,  on  a  demurrer  to  the  indictment,  or  to  an  order  of  the 
court  arresting  the  judgment ; 

'^  3.  From  a  final  determination  affecting  the  substantial  right  of 
a  defendant. 

'^  §  520.  All  appeals  provided  for  in  this  chapter  may  be  taken  as 
a  matter  of  right. 

^^  §  521.  An  appeal  must  be  taken  within  one  year  after  the  judg- 
ment was  rendered. 

"  §  522.  An  appeal  must  be  taken  by  the  service  of  a  notice  in 
writing  on  the  clerk  with  whom  the  judgment  roll  is  filed,  stating 
that  the  appellant  appeals  from  the  judgment. 

'^  §  523.  If  the  appeal  be  taken  by  the  defendant  a  similar  notice 
must  be  served  on  the  district  attorney  of  the  county  in  which  the 
original  judgment  was  rendered. 

^'  §  524.  If  it  be  taken  by  the  people,  a  similar  notice  must  he 
served  on  the  defendant,  if  he  be  a  resident  of,  or  imprisoned  in  the 
city  or  county  ;  or  if  not,  on  the  counsel,  if  any,  who  appeared  for 
him  on  the  trial,  if  he  reside  or  transact  his  business  in  the  conntv. 
If  the  service  cannot,  after  due  diligence,  be  made,  the  appellate 
court,  upon  proof  thereof,  may  make  an  order  for  the  publication 
of  the  notice,  in  such  newspaper,  and  for  such  time  as  it  deems 
proper. 

"  §  525.  At  the  expiration  of  the  time  appointed  for  the  publica- 
tion, on  filing  an  aftdavit  of  the  publication,  the  appeal  becomes 
perfected. 

"  §  526.  An  appeal  taken  by  the  people,  in  no  case  stays  or  affects 
the  operation  of  a  judgment  in  favor  of  the  defendant,  until  the 
judgment  is  reversed. 

"§527.  An  appeal  to  the  supreme  court  from  a  judgment  of  con- 
viction, or  other  determination  from  which  an  appeal  can  be  taken, 
stays  the  execution  of  the  judgment  or  determination  upon  filing 
with  the  notice  of  appeal  a  certificate  of  the  judge  who  presided  at 
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the  trial,  or  of  a  judge  of  the  supreme  court,  that  in  his  opinion 
there  is  reasonable  doubt  whether  the  judgment  should  stand,  but 
not  otherwise,  except  that  when  the  judgment  is  of  death  the  ap- 
peal stays  the  execution,  of  course,  until  the  determination  of  the 
appeal.  And  the  appellate  court  may  order  a  new  trial  if  it  be 
satisfied  that  the  verdict  against  the  prisoner  was  against  the  weight 
of  evidence  or  against  law,  or  that  justice  requires  a  new  trial, 
whether  any  exception  shall  have  been  taken  or  not  in  the  court 
below. 

"  §  528.  An  appeal  to  the  court  of  appeals,  from  a  judgment  of 
the  supreme  court,  affirming  a  judgment  of  conviction,  stays  the 
execution  of  the  judgment  appealed  from,  upon  filing,  with  the  no- 
tice of  appeal,  a  certificate  of  a  judge  of  the  court  of  appeals  or  of 
the  supreme  court,  that  in  his  opinion  there  is  reasonable  doubt 
whether  the  judgment  should  stand,  but  not  otherwise,  except  that 
when  the  judgment  is  of  death  the  appeal  stays  the  execution  of 
course  until  the  determination  of  the  appeal. 

^'§  529.  The  certificate  mentioned  in  the  last  two  sections  cannot, 
however,  be  granted  upon  an  appeal  on  a  conviction  for  felony,  until 
such  notice  as  the  judge  may  prescribe  has  been  given  to  the  dis- 
trict attorney  of  the  county  where  the  conviction  was  had,  of  the 
application  for  the  certificate.  But  the  judge  may  stay  the  execu- 
tion of  the  judgment  in  the  meantime. 

^*  §  530.  If  the  certificate,  provided  in  -sections  five  hundred  and 
twenty-seven  and  five  hundred  and  twenty- eight,  be  given,  the  sher- 
iff must,  if  the  defendant  be  in  his  custody,  upon  being  served  with 
a  copy  of  the  order,  keep  the  defendant  in  his  custody,  without  ex- 
ecuting the  judgment,  and  detain  him  to  abide  the  judgment  upon 
the  appeal. 

^'§531.  If,  before  granting  of  the  certificate,  the  execution  of  the 
judgment  have  commenced,  the  further  execution  thereof  is  sus- 
pended, and  the  defendant  must  be  restored  by  the  officer  in  whose 
custody  he  is,  to  his  original  custody. 

*^  §  532.  Upon  the  appeal  being  taken,  the  clerk,  with  whom  the 
notice  of  appeal  is  filed,  must,  within  ten  days  thereafter,  without 
charge,  transmit  a  copy  of  the  notice  of  the  appeal  and  of  the  judg- 
ment roll,  as  follows : 

'^  1.  If  the  appeal  be  to  the  supreme  court,  to  the  clerk  of  that 
court,  where  the  next  general  term  in  the  district  is  to  be  held  ; 

*^  2.  If  it  be  to  the  court  of  appeals,  to  the  clerk  of  that  court. 

**  §  533.  If  the  appeal  be  irregular,  in  a  substantial  particular, 
but  not  otherwise,  the  court  may,  on  any  day  in  term,  on  motion  of 
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the  respondent,  upon  five  days'  notice,  served  with  copies  of  the 
papers  on  which  the  motion  founded,  order  it  dismissed. 

^'  §  534.  The  court  may  also,  upon  like  motion,  dismiss  the  appeal, 
if  the  return  be  not  made,  as  provided  in  section  five  hundred  and 
thirty-two  unless  for  good  cause  ^hey  enlarge  the  time  for  that 
purpose. 

^'  §  535.  An  appeal  to  the  supreme  court  may  be  brought  to  ar- 
gument by  either  party,  on  ten  days'  notice,  on  any  day,  at  a  gen- 
eral term  held  in  the  department  in  which  the  original  judgment 
was  given. 

'^  §  536.  An  appeal  to  the  court  of  appeals  may,  in  the  same 
manner,  be  brought  to  argument  by  either  party,  on  any  day  in 
term. 

"  §  537.  If  a  counsel,  within  five  days  after  the  appeal,  have  given 
notice  to  the  district  attorney,  that  he  appears  for  the  defendant, 
notice  of  argument  must  be  served  on  him,  instead  of  the  defendant ; 
otherwise,  notice  must  be  served  as  the  court  may  direct. 

"  §  538.  When  the  appeal  is  called  for  argument,  the  appellant 
must  furnish  the  court  with  copies  of  the  notice  of  appeal  and  judg- 
ment roll.  If  he  fail  to  do  so,  the  appeal  must  be  dismissed,  unless 
the  court  otherwise  direct. 

"  §  639.  Judgment  of  affirmance  maybe  given,  without  argument, 
if  the  appellant  fails  to  appear.  But  judgment  of  reversal  can  only 
be  given  upon  argument,  though  the  respondent  fail  to  appear. 

"  §  540.  Upon  the  argument  of  the  appeal,  if  the  crime  be  pun- 
ishabW  with  death,  two  counsel  on  each  side  must  be  heard  if  they 
require  it.  In  any  other  case  the  court  may,  in  its  discretion,  re- 
strict the  argument  to  one  counsel  on  each  side.  The  counsel  for 
the  defendant  is  entitled  to  the  closing  argument. 

"§  641.  The  defendant  need  not  personally  appear  in  the  appel- 
late court. 

"§  542.  After  hearing  the  appeal,  the  court  must  give  judgment, 
without  regard  to  technical  errors  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties. 

**  §  543.  Upon  hearing  the  appeal  the  appellate  court  may,  in  cases 
where  an  erroneous  judgment  has  been  entered  upon  a  lawful  ver- 
dict, correct  the  judgment  to  conform  to  the  verdict ;  in  all  other 
cases  they  must  either  reverse  or  affirm  the  judgment  appealed  from, 
and  in  cases  of  reversal  may,  if  necessary  or  proper,  order  a  new 
trial. 

"  §  644.  When  a  new  trial  is  ordered,  it  shall  proceed  in  all  re- 
spects as  if  no  trial  had  been  had. 
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COURT  OF  APPEALS. 

Nbw  York,  1878. 


Brown  v.  The  People. 

The  accused  was  indicted  for  the  crime  of  assault  and  hattery,  and,  on  a  plea  of 
guilty,  was  sentenced  by  the  Court  of  Sessions  of  Richmond  county,  *'  to  be 
imprisoned  in  the  Kings  county  penitentiary,  for  the  term  of  six  months." 

The  accused  claimed  that  the  sentence  was  unlawful,  because  the  place  of  im- 
prisonment named  by  the  court  was  not  the  county  jail  of  Richmond  county. 

The  General  Term  in  the  second  judicial  department,  affirmed  the  judgment  of 
the  Court  of  Sessions,  and  the  accused  brought  error. 

Hdd,  that  by  the  act  of  1874,  it  is  made  lawful  for  the  several  boards  of  super- 
visors in  this  State  to  agree  with  any  county,  having  a  penitentiary  therein, 
to  receive  into  it,  and  there  keep,  any  person  sentenced  to  confinement  for 
a  term  not  less  than  sixty  days.  After  notice  that  such  agreement  had  been 
made,  this  law  made  it  the  duty  of  the  courts  of  the  counties  so  agreeing, 
whenever  they  sentenced  a  prisoner  for  a  term  not  less  than  sixty  days,  if  it 
was  not  a  State  prison  offence,  to  sentence  him  to  a  penitentiary  so 
agreed  upon. 

Hdd,  that  the  Legislature  had  the  power  to  designate  a  place  of  imprisonment 
in  a  part  of  the  State  other  than  the  county  jail  of  the  county  where  the 
offence  was  tried.  Though  the  Revised  Statutes  prescribe  the  county  jail 
as  the  place  of  imprisonment  for  those  guilty  of  certain  misdemeanors,  the 
Legislature  is  not  restricted  thereby,  but  may  provide  by  law  for  another 
place  and  different  institution  within  the  State. 

Max  C  Huebner^  for  the  plaintiff  in  error. 
John  CrooTc^  district  attorney,  for  the  people. 

FoLGKR,  J.  The  plaintiff  in  error  was,  on  his  own  plea, 
found  guilty  of  assault  and  battery,  in  the  Richmond  county 
sessions,  and  sentenced  by  that  court  ^'  to  be  imprisoned  in 
the  Kings  county  penitentiary,  for  the  term  of  six  months." 

It  is  claimed  that  this  sentence  is  unlawful,  because  the 
place  of  imprisonment  named  by  the  court  is  not  the  county 
jail  of  Richmond  county. 

^'The  King  can  choose  his  own  prison  to  detain,  as  well 
as  his  own  court  to  try,"  says  the  court  in  The  King  v.  The 
Bishop  of  Rochester  (Portescue  Rep.,  101).  So  can  the 
People ;  but  the  People  must  prescribe  by  law  what  prison 
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or  prisons  they  may  choose.  Now  the  People,  in  this  case 
have  prescribed.  By  the  act  of  1874  (Laws  of  1874,  chap. 
209,  p.  229),  it  is  made  lawful  for  the  several  boards  of  super- 
visors in  this  State  to  agree  with  any  coanty,  having  a  peni- 
tentiary therein,  to  receive  into  it,  and  there  keep,  any 
person  sentenced  to  confinement  for  a  term  not  less  than 
sixty  days.  (§  1.)  It  is  made  the  daty  of  the  boards  to 
give  public  notice  that  an  agreement  has  been  made.  (Id.) 
Thereupon  it  becomes  the  duty  of  every  court  in  a  county  so 
agreeing,  by  which  any  person  may  be  sentenced  for  a  term 
not  less  than  sixty  days,  for  an  offence  not  punishable  by 
imprisonment  in  the  State  prison,  to  sentence  such  person  to 
a  penitentiary  so  agreed  upon.  If  this  law  is  valid,  the  sen- 
tence was  well  imposed,  so  far  as  any  objection  thereto  has 
been  taken  by  the  plaintiff  in  error.  But  it  is  claimed,  that 
by  the  act  of  1874,  the  power  of  naming  the  prison  for  the 
offender,  and  thus  of  sentencing  him,  is  conferred  upon  a 
board  of  supervisors,  and  is  not  reposed  in  the  courts ;  and 
it  is  urged  that  the  Legislature  may  not  give  such  power 
to  that  board.  We  will  not  dispute  the  principle  stated ; 
we  will  differ  from  the  statement  of  fact.  The  Legislature 
has  not  given  that  power  to  that  board.  It  has  empowed 
the  board  to  enter  into  an  agreement,  by  which  a  place  of 
imprisonment  will  be  provided  ;  but  the  sentence  to  confine- 
ment there  must  come  from  the  court,  where  alone  is  the 
power  to  impose  the  sentence. 

It  is  not  novel,  that  the  place  of  imprisonment  of  an 
offender  should  by  statute  law  depend  somewhat  upon  the 
action  of  some  body  or  officer  other  than  the  Legislature  or 
the  court  inflicting  the  sentence.  Thus  the  limits  of  the  jail 
liberties  were  formerly  fixed  by  the  Courts  of  Common 
Pleas,  acting  under  authority  of  statute ;  (1  R.  S.,  p.  428, 
§  4) ;  and  in  Peters  v.  Hensy  (6  J.  R.,  121),  (a  civil  case  to 
be  sure)  it  is  said,  quoting  Benafous  v.  Walker  (2  T.  B., 
126),  that  the  statute  makes  them,  '^  to  all  intents  and  pur- 
poses, the  same  as  the  walls  of  the  prison,"  and  that  the 
prisoners  are  within  the  prison  whilst  on  the  limits.  By  the 
same  statute  (§  3),  sheriffs  were  permitted  to  remove  their 
prisoners  from  their  place  to  which  they  were  sentenced  to 
the  new  jails  of  their  counties  ;  thus  the  place  of  imprison- 
ment was  fixed  by  the  sheriff,  not  by  the  courts.    So  there 
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are  provisions  in  the  Revised  Statutes  which  authorize 
courts,  other  than  those  which  have  imposed  the  sentence, 
or  which  authorize  sheriffs,  to  fix  the  place  in  which  pris- 
oners shall  actually  be  confined.  (2  R.  S.,  pp.  428-429-430, 
§§  14, 16, 18,  21,  24,  26.)  These  statutes  have  long  stood  un- 
questioned, and  the  scrutiny  neither  of  the  bench  nor  of  the 
bar  has  detected  any  weakness  in  them.  There  are  similar 
provisions  in  the  laws  of  the  United  States;  (1  Stat,  at 
Large,  226 ;  3  id.,  646 ;  4  id.,  632 ;  13  id.,  74) ;  and  what  is 
more  extreme,  they  confide  to  the  keepers  of  the  places  of 
imprisonment  the  power  of  imposition  of  hard  labor  on  the 
convict,  though  they  do  not  require  that  such  part  of  the 
punishment  shall  be  named  in  the  sentence  of  the  court 
(1  Brightly's  Digest  L.  of  U.  S.,  pp.  216-217-218,  §§  80-S^.) 
In  Massachusetts,  a  law  has  been  recognized  as  valid  requir- 
ing certain  measures  to  be  taken  by  a  Court  of  Sessions, 
before  a  jail  is  to  be  deemed  a  house  of  correction,  and  ma- 
gistrates authorized  to  commit  to  it.  {Taunton  v.  Westport^ 
12  Mass.,  365;  see  also  Brennan^s  Gase^  10  Ad.  &  Ell. 
[N.S.],  492;  Martin  v.  Reg.,  3  Cox  Cr.  Cas.,  319-359.) 

We  have  no  doubt  of  the  power  of  the  Legislature  to  des- 
ignate a  place  of  imprisonment  in  a  part  of  the  State  other 
than  the  county  jail  of  the  county  of  the  offence  and  trial ; 
nor  of  its  power  to  use  all  the  instrumentalities  of  the  State 
in  procuring  such  place,  and  in  securing  confinement  in  it. 
It  is  plain  that  the  State,  as  a  political  body,  organized  to 
preserve  and  secure  good  order  and  obedience  to  the  law, 
has  a  right  to  bring  all  accused  persons  to  trial,  according 
to  law,  and  to  impose  upon  persons  found  guilty  a  lawful 
sentence,  and  to  make  provision  that  when  corporal  punish- 
ment is  imposed,  it  shall  be  endured.  To  bring  to  trial,  to 
find  guilty  and  to  sentence,  it  uses  the  court,  the  judicial 
power.  To  provide  a  place  in  which  to  suffer  punishment, 
it  uses  the  counties,  through  their  boards  of  supervi- 
sors, the  ministerial  or  executive  power.  It  is  the  State 
which  acts  through  each  of  these  instrumentalities ;  and  so 
that  the  action  is  by  virtue  of  law  duly  and  previously 
passed,  there  is  no  ground  for  complaint.  When  the  super- 
visors, by  their  agreement  made  in  pursuance  of  law,  have 
provided  beforehand  a  place  for  the  reception  of  a  sentenced 
offender,  they  do  not  impose  the  sentence,  nor  do  they  select 
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the  place  of  his  panishment.  It  is  the  law  of  the  Ijegisla- 
tare  and  the  judgment  of  the  court  which  authorizes  and 
directs  his  confinement  there.  The  finger  of  the  State 
moves,  both  in  the  action  of  the  board  and  in  that  of  the 
court ;  and,  in  both,  acts  in  a  way  lawful.  A  law  would  be 
valid  that  required  a  county  to  erect  a  new  county  jail  in 
some  other  town  than  that  in  which  the  existing  jail  stands ; 
and  that  further  directed,  that  when  it  was  ready  for  use, 
the  courts  of  the  county  should  sentence  a  class  of  convicted 
persons  to  confinement  therein.  Though  the  supervisors 
would  have  the  selection  of  the  site  of  the  new  prison,  and 
80,  in  a  sense,  of  the  precise  place  of  confinement  of  those 
sentenced  there,  yet  it  is  the  court  which  imposes  the  sen- 
tence, and  empowers  the  executive  officers  to  imprison  there  ; 
and  it  would  be  the  State,  acting  through  its  different  law- 
ful instrumentalities,  which  wrought  each  act.  All  that  is 
essential  is,  that  there  be  legislative  authority  previously 
given  to  supervisors  and  to  court.  Though  the  Revised 
Statutes  (2  B.  S.,  p.  697),  §  40,  prescribe  the  county  jail  as 
the  place  of  imprisonment  for  those  guilty  of  certain  misde- 
meanors, the  Legislature  is  not  restricted  thereby,  but  may 
provide  by  law  for  another  place  and  different  institution 
within  the  State.    It  has  done  that,  by  the  act  of  1874. 

These  views  cover  and  refute  all  the  points  taken  before 
us  by  the  plaintiff  in  error.  We  do  not  look  further  into 
the  case  than  those  points  require. 

The  judgment  of  the  Court  of  Sessions  and  that  of  the 
General  Term  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


520  Cowen's  Criminal  Reports. 


COURT  OF  APPEAI8- 

New  York.  1878. 


Brotherton  V.  The  People. 

The  accused  waa  indicted,  tried  and  convicted,  in  the  Oyer  and  Terminer  of  the 
county  of  Cayuga,  of  the  crime  of  murder  in  the  first  degree.  The  General 
Term  of  the  Supreme  Court,  in  the  fourth  judicial  department,  alBrmed  the 
judgment,  and  the  accused  brought  error. 

On  the  trial  of  the  accused,  the  ayUe  mortem  declarations  of  the  deceased,  were 
admitted  in  evidence,  under  objections.  Those  objections  were,  that  the 
dying  declarations  of  the  deceased  should  not  have  been  admitted,  because 
it  did  not  appear  they  were  made  under  an  impression  of  immediate  dis- 
solution, and,  because  they  were  expressions  of  opinion,  not  statements  of 
what  the  deceased  knew  to  be  facts. 

Hdd,  that  these  objections  are  not  tenable.  The  facts,  as  they  appeared  on  the 
trial  were,  that  on  Thursday  evening,  August  9, 1877,  the  deceased,  Charles 
Moore,  a  farmer  living  in  Cayuga  county,  who  was  a  son-in-law  of  the  ac- 
cused, was  shot  as  he  was  retaming  from  his  pasture,  and  died  on  the  Sun- 
day following.  From  the  time  he  was  shot  the  deceased  was  apprehensive 
that  the  wound  was  fatal.  On  Friday  the  deceased  repeatedly  stated  that 
he  would  not  recover,  and  on  Saturday  morning  he  was  told  by  his  physi- 
cian that  he  must  die,  and  there  is  not  a  doubt  from  the  evidence  but  that 
he  believed  so  himself.  The  only  declarations  allowed  in  evidence  were  the 
ones  made  by  the  deceased  on  Saturday,  a  short  time  before  his  death. 

As  to  the  second  ground  of  objection,  it  appeared  that  the  prisoner  approached 
the  deceased,  disguised  as  a  tramp,  and  that  deceased  stated,  that  at  first  he 
did  not  recognize  him,  but  when  he  drew  the  pistol  "and  commenced  his 
pranks,"  he  knew  that  it  was  the  prisoner.  This  was  the  relation  of  a  fact, 
and  that  he  spoke  from  knowledge  derived  from  personal  observation. 

The  objection  was  made  upon  the  argument,  that  the  copy  of  the  indictment  in 
the  record  does  not  contain  the  indorsed  certificate  of  the  foreman  of  the 
grand  jury  that  it  is  a  true  bill. 

Heldt  that  as  no  such  point  was  made  on  the  trial  it  is  not  available  In  the  ap- 
pellate court.  If  it  were,  the  record  states  that  the  grand  jury  appeared  in 
open  court,  and  duly  presented  the  indictment,  a  copy  of  which  is  set  forth. 
From  this  it  must  be  assumed  that  it  was  presented  according  to  law. 

Held  further,  that  the  certificate  of  the  foreman  is  no  part  of  the  indictment, 
but  is  the  statutory  mode  of  authenticating  it,  and  the  record  furnishes 
evidence  that  it  was  so  authenticated. 

The  judge  in  his  charge  to  the  jury  expressed  himself  as  follows  :  "  This  alle- 
gation of  insanity  is  an  affirmative  issue,  which  the  defendant  is  bound  to 
prove,  and  you  must  be  satisfied  from  the  testimony  introduced  by  him  that 
he  was  insane."  "  If  there  is  a  well  founded  doubt  whether  this  man  was 
insane  at  the  time  he  fired  the  pistol,  you  will  acquit  him." 
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Bon-in-law  of  the  prisoner,  and  was  intimately  acquainted 
with  him,  and  his  language  indicates  that  he  spoke  from 
knowledge  derived  from  personal  observation. 

The  objection  that  the  copy  of  the  indictment  in  the  record 
does  not  contain  the  indorsed  certificate  of  the  foreman  of 
the  grand  jury  that  it  is  a  true  bill,  is  not  available  to  prove 
that  there  was  no  certificate.  No  such  point  was  made  oa 
the  trial.  Besides  the  record  states  that  the  grand  jury  ap- 
peared in  open  court,  and  duly  presented  the  indictment,  a 
copy  of  which  is  set  forth.  From  this  we  must  assume  that 
it  was  presented  according  to  law.  The  certificate  of  the 
foreman  is  no  part  of  the  indictment,  but  is  the  statutory 
mode  of  authenticating  it,  and  the  record  furnishes  evidence 
that  it  was  so  authenticated. 

We  have  examined  with  care  all  the  considerations  pre- 
sented by  the  counsel  for  the  prisoner  in  respect  to  the  al- 
leged error  in  the  charge  of  the  judge  upon  the  question  of 
insanity,  and  we  concur  with  the  opinion  delivered  at  the 
General  Term,  that  the  error,  if  one  was  committed,  is  not 
available,  because  no  exception  was  taken,  and  also  that  the 
charge  was  substantially  correct.  It  has  been  too  often  re- 
iterated to  be  regarded  an  open  question,  that  errors  upon 
criminal  trials  can  only  be  available  in  this  court  by  excep- 
tions duly  taken  on  the  trial. 

I  have  however  examined  the  charge,  and  there  was  no 
substantial  error  committed  by  the  judge. 

Crimes  can  only  be  committed  by  human  beings  who  are 
in  a  condition  to  be  responsible  for  their  acts,  and  upon  this 
general  proposition  the  prosecutor  holds  the  affirmative,  and 
the  burden  of  proof  is  upon  him.  Sanity  being  the  normal 
and  usual  condition  of  mankind,  the  law  presumes  that 
every  individual  is  in  that  state.  Hence  a  prosecutor  may 
rest  upon  that  presumption  without  other  proof.  ThB  fact 
is  deemed  to  be  proved  prima  facie.  Whoever  denies  this 
or  interposes  a  defence  based  upon  its  untruth,  must  prove 
it ;  the  burden,  not  of  the  general  issue  of  crime  by  a  com- 
petent person,  but  the  burden  of  overthrowing  the  presump- 
tion of  sanity  and  of  showing  insanity,  is  upon  the  person 
who  alleges  it,  and  if  the  evidence  is  given  tending  to  estab- 
lish insanity,  then  the  general  question  is  presented  to  the 


M' .•■  M**.' i.t  A  "..'"  -^WV^yT' 


Brothebton  v.  The  People.  523 

court  and  jury  whether  the  crime,  if  committed,  was  com- 
mitted by  a  person  responsible  for  his  acts,  and  upon  this 
question  the  presumption  of  sanity,  and  the  evidence,  are 
all  to  be  considered,  and  the  prosecutor  holds  the  aflSrma- 
tive,  and  if  a  reasonable  doubt  exists  as  to  whether  the  pris- 
oner is  sane,  or  not,  he  is  entitled  to  the  benefit  of  the 
doubt,  and  to  an  acquittal.  The  question  may  be  stated  in 
a  variety  of  language.  There  is  no  rigid  rule  prescribing 
the  particular  terms  to  be  employed,  if  the  substance  of  the 
rule  is  preserved. 

The  judge  in  this  case  among  others  not  criticised,  used 
this  expression :  '^This  allegation  of  insanity  is  an  affirma- 
tive issue  which  the  defendant  is  bound  to  prove,  and  you 
must  be  satisfied  from  the  testimony  introduced  by  him  that 
he  was  insane."  And  he  also  charged  that  if  ^' there  is  a 
well-founded  doubt  whether  this  man  was  insane  at  the 
time  he  fired  the  pistol,  you  will  acquit  him."  Take  the 
two  paragraphs  of  the  charge  together,  there  was  no  error. 
The  prisoner  was  bound  to  prove  that  he  was  not  sane,  and 
whether  insanity  is  called  an  affirmative  issue,  or  it  is 
stated  that  the  burden  of  proof  of  insanity  is  upon  the  pris- 
oner in  order  to  overcome  the  presumption  of  insanity,  is 
not  very  material,  if  the  jury  are  told  as  they  were  in  this 
case  that  a  reasonable  doubt  upon  that  question  entitled 
the  prisoner  to  an  acquittal.  The  jury  could  not  have  mis- 
understood their  duty  under  these  instructions,  nor  have 
been  misled  by  them,  and  if  an  exception  had  been  taken, 
it  must  have  been  overruled. 

It  being  a  capital  case  we  have  taken  time  for  examina- 
tion, and  we  are  unable  to  find  any  error  of  law  committed 
against  the  prisoner  on  the  trial.  The  question  relating  to 
the  state  of  the  prisoner's  mind  at  the  time  the  alleged  act 
was  committed,  was  a  question  of  fact,  and  was  fully  liti- 
gated and  fairly  submitted  to  the  jury,  and  their  decision  is 
conclusive  upon  the  court. 

The  judgment  must  be  affirmed.  All  concur,  except  Mil- 
ler and  Earl,  JJ.,  absent  at  argument. 

Judgment  affirmed. 

NoTK.  —  The  Revised  Statutes  in  force  at  the  time  the  foregoing 
decision  was  rendered,  reads  as  follows : 
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*'  §  36.  No  indictment  can  be  found  without  the  concnrrenoe  of 
at  least  twelve  grand  jurors  ;  when  so  found,  and  not  otherwise,  the 
foreman  of  the  grand  jury  shall  certify  under  his  hand  that  such 
indictment  is  a  true  bill. 

'^  §  38.  Indictments  found  by  a  grand  jury,  shall  be  presented  by 
their  foreman,  in  their  presence,  to  the  court,  and  shall  be  there 
filed,  and  remain  as  public  records  ;"  *  *  » 

The  sections  of  the  Code  of  Criminal  Procedure  now  in  force, 
reads : 

"  §  268.  An  indictment  cannot  be  found  without  the  concurrence 
of  at  least  twelve  grand  jurors.  When  so  found  it  must  be  indorsed, 
^  A  true  bill,'  and  the  indorsement  must  be  signed  by  the  foreman  of 
the  grand  jury. 

"§  272.  An  indictment,  when  found  by  the  grand  jury,  as  pre- 
scribed in  section  two  hundred  and  sixty-eight,  must  be  presented 
by  their  foreman  in  their  presence  to  the  court,  and  must  be  filed 
with  the  clerk,  and  remain  in  his  office  as  a  public  record,  but  it 
must  not  be  shown  to  any  person  other  than  a  public  officer,  until 
the  defendant  has  been  arrested  or  appeared."  £d. 
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Hawker  v.  The  People. 

The  accused  was  tried  and  conyicted  in  the  Ck)art  of  Sessions  of  the  Peace,  in 
and  for  the  county  of  Kings,  and,  upon  a  general  verdict  of  guilty,  the 
court  sentenced  the  prisoner  to  the  penitentiary  for  the  term  of  ten  yean. 
The  prisoner  was  convicted  under  the  Laws  of  1872,  in  relation  to  abovtioos. 
The  first  two  counts  of  the  indictment  were  under  the  first  Bection,  and  the 
third  count  under  the  third  section  of  that  act.  The  prisoner  pleaded  not 
guilty  to  the  whole  indictment,  and  did  not  ask  the  court  at  the  trial  to 
compel  the  district  attorney  to  elect  upon  3frhich  count  or  counts  in  the 
indictment  the  trial  should  proceed.  At  the  close  of  the  evidence  on  both 
sides,  the  counsel  for  the  defendant,  asked  the  court  to  acquit  the  accused 
under  each  count.  The  court  declined,  and  an  exception  was  taken.  The 
court  charged  the  jury  that  a  general  verdict  of  guilty  would  cover  all  the 
counts,  but  that  if  they  should  find  the  prisoner  guilty  only  under  the  third 
count,  their  verdict  should  be  "guDty  under  the  third  count."  After  the 
return  of  a  general  verdict  of  guilty,  by  the  jury,  the  prisoner's  counsel 
moved  in  arrest  of  judgment,  which  was  denied  and  the  prisoner  was  sen- 
tenced.   The  objection  raised  was,  that  the  indictment  was  defective  ioas- 
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compelled  to  elect  upon  which  count  or  counts  in  the  indict- 
ment the  trial  should  proceed.  He  went  to  trial  without  ob- 
jection, upon  all  the  counts.  Endence  was  given  upon 
both  sides,  and  at  the  close  of  the  evidence  his  counsel  asked 
the  court  to  direct  the  jury  to  acquit  his  client  under  each 
count,  and  the  court  declined,  and  he  excepted.  The  court 
charged  the  jury  thkt  a  general  verdict  of  guilty  would  cover 
all  the  counts,  but  that  if  they  should  find  the  prisoner 
guilty  only  under  the  third  count,  their  verdict  should  be 
"guilty  under  the  third  count."  The  jury  returned  a  gen- 
eral verdict  of  guilty. 

The  prisoner's  counsel  then  moved  in  arrest  of  judgment 
which  was  denied,  and  the  court  sentenced  the  prisoner  to 
confinement  in  the  penitentiary  for  ten  years. 

It  is  now  objected  on  behalf  of  the  plaintiff  in  error,  that 
the  indictment  is  fatally  defective  because  it  charges  two 
distinct  felonies,  one  under  the  first  section,  and  one  under 
the  third  section.  This  objection  is  not  well  founded.  All 
the  counts  are  under  the  same  statute,  and  relate  to  the 
same  transaction.  In  such  a  case  it  matters  not  that  the 
offence  alleged  to  have  been  committed  is  charged  in  different 
ways  in  several  counts  for  the  purpose  of  meeting  the  evi- 
dence that  may  be  adduced.  And  it  matters  not  that  the 
offences  alleged  in  the  different  counts  are  of  different 
grades,  and  call  for  different  punishments.  {People  v.  Hyn- 
derSy  12  Wend.,  425;  People  v.  Baker,  3  Hill,  159;  People 
V.  CostellOy  1  Denio,  83 ;  Taylor  v.  People,  12  Hun,  213 ; 
Regina  v.  Trueman,  8  Carr.  &  P. ,  727 ;  Wharton' s  Crim. 
Law,  §  416.)  A  count  for  burglary  with  an  attempt  to  com- 
mit larceny  may  be  united  with  a  count  for  larceny.  So 
burglary  and  larceny;  rape  and  an  assault  with  intent  to 
commit  rape ;  larceny  and  receiving  stolen  goods ;  assault 
with  intent  to  kill,  and  a  simple  assault,  may  be  united,  and 
it  matters  not  that  the  offences  thus  united,  call  for  differ- 
ent punishments.  In  People  v.  Baker  there  were  three 
counts;  one  for  receiving  stolen  goods,  one  for  burglary, 
and  one  for  grand  larceny,  and  the  indictment  was  held 
good. 

So  long  as  the  counts  relate  to  the  same  transaction,  as  in 
this  case,  there  can  be  no  objection  to  the  union  of  such 
counts  in  the  same  indictment.     If  the  prisoner  is  likely  to 
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is  to  be  determined,  substituted.  The  Code  of  Criminal  Proceedings, 
on  that  subject,  reads  as  follows  : 

*^  §  273.  All  the  forms  of  pleading  in  criminal  actions,  heretofore 
existing,  are  abolished ;  and  hereafter,  the  forms  of  pleading,  and 
the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  determined, 
are  those  prescribed  by  this  Code. 

''§  274.  The  first  pleading  on  the  part  of  the  people  is  the  in- 
dictment. 

"§  275.  The  indictment  must  contain  : 

"  1.  The  title  of  the  action,  specifying  the  name  of  the  court  to 
which  the  indictment  is  presented,  and  the  names  of  the  parties  ; 

^^2.  A  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition. 

'^  §  278.  The  indictment  must  charge  but  one  crime  and  in  one 
form,  except  as  in  the  next  section  provided. 

'*  §  279.  The  crime  may  be  charged  in  separate  counts  to  have 
been  committed  in  a  different  manner,  or  by  different  means  ;  and 
where  the  acts  complained  of  may  constitute  different  crimes,  such 
crimes  may  be  charged  in  separate  counts. 
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The  People  v.  Maj^^n. 

The  accused  wajb  indicted  for  forgery  in  the  third  degree  for  execating  the 
following  instrument : 

"  No.  — .  Saratoga  County  Treasurer's  Office, 

"BaUstan  Spa,  June  16,  1875. 
"  In  pursuance  of  a  resolution  passed  November,  1874,  bj  the  board  of  super- 
visors  of  Saratoga  county,  the  county  of  Saratoga  promises  to  pay  at  the 
Saratoga  County  Treasurer's  office,  on  or  before  the  15th  of  February,  1876, 
to  the  First  National  Bank  of  Ballston  Spa,  or  bearer,  $10,000,  at  aeyen 
per  cent,  interest,  value  received. 
"  $10,000.  Henry  A«  Mann,  Treamtrer:* 

At  the  time  of  the  execution  of  the  foregoing  paper  the  accused  was  treasuer  of 
Saratoga  county.  This  paper  was  discounted  by  the  payee  and  the  prooeeds 
were  received  by  Mann.  It  was  shown  on  the  trial  that  Mann  had  no  aa- 
thority  to  make  or  issue  such  instrument.  The  accused  was  convicted  at  the 
Washington  county  Court  of  Oyer  and  Terminer.  The  General  Term  of  the 
third  judicial  department  reversed  the  judgment,  and  the  people  bring  enor. 
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is  in  point  of  fact  bis  own  act.  It  is  not  false  as  to  the  per- 
son who  made  it,  although  by  legal  intendment  it  would,  if 
authorized,  be  deemed  tbe  act  of  the  principal,  and  be  as 
binding  upon  him  as  if  he  h^d  actually  made  it.  The 
wrong  done,  where  such  an  instrument  is  made  without 
authority,  consists  in  the  false  assumption  of  authority 
to  bind  another,  and  not  in  making  a  counterfeit  or  false 
paper. 

Suppositious  cases  have  been  ingeniously  suggested  for 
the  purpose  of  showing  that  unless  the  construction  claimed 
is  adopted,  forgeries  of  corporate  names  and  of  the  names 
of  joint-stock  companies  might  not  be  reached  by  the  stat- 
ute. It  will  be  time  to  deal  with  those  cases  when  they 
arise.  It  is  sufficient  for  the  purposes  of  the  present  case 
that  the  instrument  which  the  defendant  is  charged  with 
having  forged  purports  on  its  face  to  have  been  made  by 
himself  and  not  by  any  other  person. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur,  except  Hand,  J.,  not  voting. 

Judgment  affirmed. 

Note.  —  The  Revised  Statutes  defining  forgery  were  in  force  at 
the  time  the  case  of  The  People  v.  Mann  was  decided.  Since 
then  those  statutes  have  been  repealed  and  the  statute  at  present  in 
force,  defining  forgery,  will  be  found  in  the  Penal  Code  at  Chap- 
ter III.     The  Penal  Code  reads  as  follows  : 

"  §  509.  A  person  is  guilty  of  forgery  in  the  first  degree  who  with 
intent  to  defraud,  forges, 

"  1.  A  will  or  codicil  of  real  or  personal  property,  or  the  attesta- 
tion thereof,  or  a  deed  or  other  instrument,  being  or  purporting  to 
be  the  act  of  another,  by  which  any  right  or  interest  in  property  is 
or  purports  to  be  transferred,  conveyed,  or  in  any  way  charged  or 
affected  ;  or, 

"  2.  A  certificate  of  the  acknowledgment  or  proof  of  a  will, 
codicil,  d^ed,  or  other  instrument,  which  by  law  may  be  recorded 
or  given  in  evidence  when  duly  proved  or  acknowledged,  made  or 
purporting  to  have  been  made  by  a  court  or  officer  duly  authorized 
to  make  such  certificate  ;  or, 

"  3.  A  certificate,  bond,  paper  writing,  or  other  public  security, 
issued  or  purporting  to  have  been  issued  by  or  under  the  authority 
of  this  State,  or  of  the  United  States,  or  of  any  other  State  or  ter- 
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ritory  of  the  United  States,  or  of  any  foreign  government,  country 
or  State,  or  by  any  officer  thereof  in  his  official  capacity,  by  which 
the  payment  of  money  is  promised  absolutely  or  upon  any  contin- 
gency, or  the  receipt  of  any  money  or  property  is  acknowledged,  or 
being  or  purporting  to  be  evidence  of  any  debt  or  liability,  either 
absolute  or  contingent,  issued  or  purporting  to  have  been  issued  by 
lawful  authority  ;  or, 

"4.  An  indorsement  or  other  instrument,  transferring  or  pur- 
porting to  transfer  the  right  or  interest  of  any  holder  of  such  a  cer- 
tificate, obligation,  public  security,  evidence  of  debt  or  liability,  or 
of  any  person  entitled  to  such  right  or  interest ;  or, 

"6.  A  certificate  of  stock,  bond  or  other  writing,  bank  note,  bill 
of  exchange,  draft,  check,  certificate  of  deposit,  or  other  obligation 
or  evidence  of  debt,  issued  or  purporting  to  be  issued  by  any  bank, 
banking  association  or  body  corporate  existing  under  the  laws  of 
this  State,  or  of  the  United  States,  or  of  any  other  State,  govern- 
ment or  country,  declaring  or  purporting  to  declare  any  right,  title 
or  interest  of  any  person  in  any  portion  of  the  capital  stock,  or 
property  of  such  a  body  corporate,  or  promising  or  purporting  to 
promise  or  agree  to  the  payment  of  money,  or  the  performance  of 
any  act,  duty  or  obligation  ;  or, 

"  6.  An  indorsement  or  other  writing,  transferring  or  purporting 
to  transfer  the  right  or  interest  of  any  holder  of  such  a  certificate, 
bond,  or  writing  obligatory,  or  of  any  person  entitled  to  such  right 
or  interest. 

"  §  510.  An  officer  authorized  to  take  the  proof  or  acknowledgment 
of  an  instrument  which  by  law  may  be  recorded,  who  wilfully  cer- 
tifies falsely  that  the  execution  of  such  an  instrument  was  acknowl- 
edged by  any  party  thereto,  or  that  the  execution  of  any  such 
instrument  was  proved,  is  guilty  of  forgery  in  the  first  degree. 

"  §  511.  A  person  is  guilty  of  forgery  in  the  second  degree  who, 
with  intent  to  defraud, 

"  1.  Forges  the  great  or  privy  seal  of  this  State,  the  seal  of  any 
court  of  record,  or  of  any  public  office  or  officer  authorized  by  law, 
or  of  any  body  corporate  created  by  or  existing  under  the  laws  of 
this  State,  or  of  the  United  States,  or  of  any  other  State  or  any  ter- 
ritory of  the  United  States,  or  of  any  other  State,  government  or 
country,  or  any  impression  of  such  a  seal ;  or  any  gold  or  silver 
coin,  whether  of  the  United  States  or  of  any  foreign  State,  govern- 
ment or  country ;  or, 

"  2.  Forges  a  record  of  a  will,  conveyance  or  instrument  of  any 
kind,  the  record  of  which  is  by  the  law  of  this  State  made  evidence. 
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or  of  any  judgment,  order,  or  decree  of  any  court  or  officer,  or  a 
certified  or  authenticated  copy  thereof  ;  or, 

"A  judgment  roll,  judgment,  order,  or  decree  of  any  court  or 
officer,  or  an  enrolment  thereof,  or  a  certified  or  authenticated  copy 
thereof,  or  any  document  or  writing  purporting  to  be  such  judg- 
ment, order,  decree,  enrolment,  or  copy  ;  or, 

"An  entry  made  in  any  book  of  record  or  accounts,  kept  by  or  in 
the  office  of  any  officer  of  this  State,  or  of  any  village,  city,  town, 
or  county  of  the  State,  by  which  any  demand,  claim,  obligation,  or 
interest,  in  favor  of  or  against  the  people  of  the  State,  or  any  city, 
village,  town  or  county,  or  any  officer  thereof,  is  or  purports  to  be 
created,  increased,  diminished,  discharged,  or  in  any  manner 
affected  ;  or  an  entry  made  in  any  book  of  records  or  accounts  kept 
by  a  corporation  doing  business  within  the  State,  or  in  any  account 
kept  by  such  a  corporation,  whereby  any  pecuniary  obligation, 
claim,  or  credit  is  or  purports  to  be  created,  increased,  diminished, 
discharged,  or  in  any  manner  affected  ;  or, 

"An  instrument,  document,  or  writing,  being  or  purporting  to 
be,  a  process  or  mandate  issued  by  a  competent  court,  magistrate, 
or  officer  of  the  State,  or  the  return  of  an  officer,  court  or  tribunal, 
to  such  a  process  or  mandate  ;  or  a  bond,  recognizance,  undertak- 
ing, pleading,  or  proceeding,  filed  or  entered  in  any  court  of  the 
State,  or  a  certificate,  order  or  allowance  by  a  competent  court,  or 
officer,  or  a  license  or  authority  granted  pursuant  to  any  statute  of 
the  State,  or  a  certificate,  document^  instrument,  or  writing,  made 
evidence  by  any  law  or  statute  ;  or, 

"  An  instniment  or  writing,  being  or  purporting  to  be  the  act  of 
another,  by  which  a  pecuniary  demand  or  obligation  is  or  purports 
to  be  or  to  have  been  created,  increased,  discharged,  or  diminished, 
or  in  any  manner  affected,  or  by  which  any  rights  or  property  what- 
ever are  or  purport  to  be  or  to  have  been  created,  transferred,  con- 
veyed, discharged,  increased,  or  diminished,  or  in  any  manner 
affected,  the  punishment  for  forging,  altering,  or  counterfeiting 
which  is  not  hereinbefore  prescribed,  by  which  false  making,  forg- 
ing, altering,  or  counterfeiting,  any  person  may  be  bound,  affected 
or  in  any  way  injured  in  his  person  or  property  ;  or, 

"3.  Makes  or  engraves  a  plate  in  the  foi*m  or  similitude  of  a 
promissory  note,  bill  of  exchange,  bank  note,  draft,  cheque,  certificate 
of  deposit,  or  other  evidence  of  debt,  issued  by  a  banker,  or  by  any 
banking  corporation  or  association,  incorporated  or  carrying  on 
business  under  the  laws  of  the  State,  or  of  the  United  States,  or  of 
any  other  State  or  territory  of  the  United  States,  or  of  any  foreign 
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government,  or  country,  without  the  antbority  of  such  b 
banking  corporation  or  association  ;  or, 

"Without  like  authority,  lias  in  bis  possession  or  custo( 
plate,  with  intent  to  use,  or  permit  the  eame  to  be  used,  fot 
pose  of  taking  therefrom  any  impression  to  be  uttered  ;  or, 

"  Without  like  authority,  has  in  his  possession  or  cusi 
impression  taken  from  such  plate,  with  intent  to  have  the  at 
up  and  completed  for  the  purpose  of  beiug  uttered  j  or, 

"  Makes  or  engraves,  or  causes  to  be  made  or  engraved,  i 
plate,  any  figures  or  words,  with  intent  that  the  same  ma; 
for  the  purpose  of  falsely  altering  any  evidence  of  debt 
fore  mentioned. 

"g  512.  A  plate,  specified  in  the  last  section,  is  in  the  : 
similitude  of  the  genuine  lustrument  imitated,  if  the  finisl: 
of  the  engraving  thereupon  resemble  and  conform  to  slm. 
of  the  genuine  instruments. 

"§513.  An  instrument  partly  written  and  partly  pr 
wholly  printed  with  a  written  signature  thereto,  and  any  i 
or  writing  purporting  to  be  a  signature  of,  or  intended  to 
individual,  a  partnership,  a  corporation  or  association  or  f 
thereof,  is  a  written  instrument  or  a  writing,  within  the  p 
of  this  chapter. 

"g  514.  A  person  who  neither, 

"  1.  Behig  an  officer  or  in  the  employment  of  a  corporat 
elation,  partnership  or  individual,  falsifies,  or  unlawfully 
ruptly  alters,  erases,  oblitfirates  or  destroys  any  accounts, 
accounts,  records,  or  other  writing,  belonging  to  or  appert 
the  business  of  the  corporation,  association,  partnership,  oi 
uat ;  or, 

"  2.  Wbo,  with  intent  to  injure  or  defraud,  shall  false 
alter,  forge  or  counterfeit,  shall  cause,  aid,  abet,  assist  or  t 
connive  at,  or  be  a  party  to,  the  making,  altering,  forging 
terfeiting  of  any  letter,  telegram,  report  or  other  written  c 
cation,  paper  or  instrument,  by  which  making,  altering,  fi 
counterfeiting,  any  other  person  shall  be  in  any  manner  ii 
his  good  name,  standing,  position  or  general  reputation  ;  o: 

"  3.  Who  shall  utter,  or  shall  cause,  aid,  abet  or  otherwisi 
at,  or  be  a  party  to,  the  uttering  of  any  letter,  telegram, 
other  written  communication,  paper  or  instrument,  purp< 
have  been  written  or  signed  by  another  person,  or  any  pa 
porting  to  be  a  copy  of  any  such  paper  or  writing  where  nc 
existed,  which  said  letter,  telegram,  report  or  other  written 
nication,  paper  or  instrument,  or  paper  purporting  to  b« 
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thereof,  as  aforesaid,  the  person  uttering  the  same  shall  know  to  be 
false,  forged  or  counterfeited,  and  by  the  uttering  of  which  the  sen- 
timents, opinions,  conduct,  character,  prospects,  interests  or  rights 
of  such  other  person  shall  be  misrepresented  or  otherwise  injuriously 
affected, 

"  Is  guilty  of  forgery  in  the  third  degree. 

"  §  515.  A  person  who,  with  intent  to  defraud  or  to  conceal  any 
larceny  or  misappropriation  by  any  person  of  any  money  or  prop- 
erty, either, 

"  1.  Alters,  erases,  obliterates,  or  destroys  an  account,  book  of 
accounts,  record,  or  writing,  belonging  to,  or  appertaining  to  the 
business  of,  a  corporation,  association,  public  office  or  officer,  part- 
nership or  individual ;  or, 

"2.  Makes  a  false  entry  in  any  such  account  or  book  of  ac- 
counts ;  or, 

"  3.  Wilfully  omits  to  make  true  entry  of  any  matenal  particular 
in  any  such  account  or  book  of  accounts,  made,  written,  or  kept  by 
him,  or  under  his  direction  ; 

"  Is  guilty  of  forgery  in  the  third  degree. 

"§616.  A  person  who,  with  intent  to  defraud,  forges,  counter- 
feits, or  falsely  alters  any  ticket,  cheque  or  other  paper  or  writing, 
entitling  or  purporting  to  entitle  the  holder  or  proprietor  thereof  to 
a  passage  upon  any  railway  or  in  any  vessel  or  other  public  convey- 
ance ;  and  a  person  who,  with  like  intent,  sells,  exchanges  or  de- 
livers, or  keeps  or  offers  for  sale,  exchange  or  delivery,  or  receives 
upon  any  purchase,  exchange  or  delivery,  any  such  ticket,  knowing 
the  same  to  have  been  forged,  counterfeited  or  falsely  altered,  is 
guilty  of  forgery  in  the  third  degree. 

"517.  A  pei*son  who  forges,  counterfeits  or  alters  any  postage  or 
revenue  stamp  of  the  United  States,  or  who  sells,  or  offers,  or  keeps 
for  sale,  as  genuine  or  as  forged,  any  such  stamp,  knowing  it  to  be 
forged,  counterfeited  or  falsely  altered,  is  guilty  of  forgery  in  the 
third  degree. 

"§  518.  An  officer,  agent  or  other  person  employed  by  any  com- 
pany or  corporation  existing  under  the  laws  of  this  State,  or  of  any 
other  State  or  territory  of  the  United  States,  or  of  any  foreign  gov- 
ernment, who  wilfully  and  with  a  design  to  defraud,  sells,  pledges 
or  issues,  or  causes  to  be  sold,  pledged  or  issued,  or  signs  or  pro- 
cures to  be  signed  with  intent  to  sell,  pledge  or  issue,  or  to  be  sold, 
pledged  or  issued,  a  false,  forged  or  fraudulent  paper,  writing  or 
instrument,  being  or  purporting  to  be  a  scrip,  certificate  or  other 
evidence  of  the  ownership  or  transfer  of  any  share  or  shares  of  the 
capital  stock  of  such  company  or  corporation,  or  a  bond  or  other 
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evidence  of  debt  of  such  company  or  corporation,  or  a  certificate  or 
other  evidence  of  the  ownership  or  of  the  transfer  of  any  such  bond 
or  other  evidence  of  debt,  is  guilty  of  forgery  in  the  third  degree, 
and  upon  conviction,  in  addition  to  the  punishment  prescribed  in 
this  title  for  that  offenoe,  may  also  be  sentenced  to  pay  a  fine  not 
exceeding  three  thousand  dollars. 

"  §  519.  The  false  making  or  forging  of  an  instrument  or  writing, 
purporting  to  have  been  issued  by  or  in  behalf  of  a  corporation  or 
association,  State  or  government,  and  bearing  the  pretended  signa- 
ture of  any  person,  therein  falsely  indicated  as  an  agent  or  ofiicer  of 
such  corporation,  is  a  forgery  in  the  same  degree,  as  if  that  person 
were  in  truth  such  officer  or  agent  of  the  corporation  or  association, 
State  or  government. 

"  §  520.  The  expressions  *  forge,'  *  forged '  and  *  forging,'  as  used  in 
this  chapter,  include  false  making,  counterfeiting  and  the  alteration, 
erasure,  or  obliteration  of  a  genuine  instrument,  in  whole  or  in  part, 
the  false  making  or  counterfeiting  of  the  signature,  of  a  party  or 
witness,  and  the  placing  or  connecting  together  with  intent  to  de- 
fraud different  parts  of  several  genuine  instruments. 

"§521.  A  person  who,  knowing  the  same  to  be  forged  or  altered, 
and  with  intent  to  defraud,  utters,  offers,  disposes  of  or  puts  off  as 
true,  or  has  in  his  possession,  with  intent  to  utter,  offer,  dispose  of, 
or  put  off,  either, 

"  1.  A  forged  seal  or  plate,  or  any  impression  of  either ;  or, 

"  2.  A  forged  coin  ;  or, 

"  3.  A  forged  will,  deed,  certificate,  indorsement,  record,  instru- 
ment or  writing,  or  other  thing,  the  false  making,  forging,  or  alter- 
ing of  which  is  punishable  as  forgery; 

"  Is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged  the 
same. 

"  §  522.  Whenever  the  false  making  or  uttering  of  any  instru- 
ment or  writing  i&  forgery  in  any  degree,  a  person  is  guilty  of  for- 
gery in  the  same  degree,  who,  with  intent  to  defraud,  offers,  disposes 
of,  or  puts  off  such  an  instrument  or  writing  subscribed  or  indorsed 
in  his  own  name,  or  that  of  any  other  person,  whether  such  signa- 
ture be  genuine  or  fictitious,  under  the  pretence  that  such  subscrip- 
tion or  indorsement  is  the  act  of  another  person  of  the  same  name, 
or  of  a  person  not  in  existence. 

"  §  523.  Forgery  in  the  first  degree  is  punishable  by  imprisonment 
for  not  less  than  ten  years. 

"  §  524.  Forgery  in  the  second  degree  is  punishable  by  imprison- 
ment for  not  more  than  ten  nor  less  than  five  years. 
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"§  625.  Forgery  in  the  third  degree  ia  punishable  by  imprison- 
ment for  not  more  than  five  years. 

^*§  526.  A  person  who  has  in  his  possession  a  counterfeit  of  any 
gold  or  silver  coin,  whether  of  the  United  States  or  of  any  foreign 
country  or  government,  knowing  the  same  to  be  counterfeited,  with 
intent  to  sell,  utter,  use,  circulate  or  export  the  same,  as  true  or  a.4 
false,  or  to  cause  the  same  to  be  so  uttered  or  passed,  is  punishable 
by  imprisonment  not  more  than  five  years,  or  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

"  §  527.  A  person  who  with  intent  to  defraud,  prints,  circulates, 
or  distributes  a  letter,  circular,  card,  pamphlet,  handbill,  or  any 
other  written  or  printed  matter,  offering  or  purporting  to  offer  for 
sale,  exchange,  or  as  a  gift,  counterfeit  coin  or  paper  money,  or  giv- 
ing or  purporting  to  give  information  where  counterfeit  coin  or 
paper  money  can  bo  procured,  is  punishable  by  imprisonment  not 
more  than  five  years,  or  by  a  fine  not  exceeding  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprisonment."  Ed. 


SUPREME  COURT. 

Oenenl  Term  —  New  York,  1878. 


HiNMAN  V.  The  People. 

The  accused  was  indicted  in  the  Oyer  and  Terminer  held  in  the  oonntj  of  Onta- 
rio, for  grand  larceny,  and  by  that  court  the  indictment  was  sent  for  trial  to 
the  Sessions  of  that  county.  After  tbe  charge  to  the  jury,  they  retired  to 
consider  their  verdict  and  the  justices  of  the  Sessions  who  sat  as  part  of  the 
court  during  the  trial,  left  the  court  room.  While  they  were  absent,  the 
jury  came  in  and  stated  that  they  had  agreed  upon  their  verdict.  The 
county  judge  then,  in  the  absence  of  the  other  members  of  the  coort,  received 
the  verdict  of  the  jury.  The  jury  was  polled  at  the  request  of  the  ooansel 
for  the  accused,  and  each  answering  guilty,  their  verdict  was  entered  by 
the  clerk.  The  counsel  for  the  accused  made  a  motion  in  arrest  of  judg- 
ment, upon  the  ground  that  the  verdict  was  improperly  received  and  entered. 
The  motion  was  denied  and  the  accused  was  sentenced  by  the  county  judge, 
to  imprisonment  in  the  Monroe  county  penitentiary  for  one  year. 

Jleldf  that  the  rule  is  too  well  settled  to  be  departed  from  or  modified,  that  a 
verdict  must  be  delivered  in  open  court.  To  permit  verdicts  to  be  received 
otherwise  than  in  open  court,  would  lead  to  the  greatest  abuses.  When 
the  verdict  was  received,  in  this  case,  the  court  was  held  by  the  county 
judge  only,  and  he  cannot,  under  the  law,  hold  a  Court  of  Sessions.  The 
conviction  was,  therefore,  illegal  and  must  be  reversed. 


HiNMAN   V.   T 
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trial  proceeded  before  the  court  thus  organized.  The 
learned  judge  who  delivered  the  opinion  of  the  court,  says, 
when  Elwood  abandoned  the  trial  the  court  was  disorgan- 
ized so  far  as  this  trial  was  concerned.  This  is  not  the 
case  when  members  of  the  court  leave  the  bench  for  a  few 
moments  intending  to  return,  and  do  return,  but  is  a  total 
abandonment  of  the  trial  in  consequence  of  which  one-thkd 
of  the  court  is  changed. 

In  the  case  of  TJte  People  v.  Dolwing  (59  N.  Y.,  374),  it 
was  held  that  a  court  of  Sessions  wa:s  not  disorganized  be- 
cause one  of  the  justices  of  Sessions  left  the  bench  during 
the  trial,  went  on  to  the  witness  stand  and  was  examined 
as  a  witness  in  the  cause.  Folger,  J.,  assigns  as  a  reason 
why  the  irregularity  of  the  justice  leaving  the  bench  and  be- 
ing examined  as  a  witness,  did  not  disorganize  the  court: 
''  That  the  justice  did  not  leave  the  court  room  while  the 
trial  was  progressing ;  and  did  not  abandon  the  trial ;  he 
left  the  bench  for  a  space,  intending  soon  to  return  to  it,  and 
did  return."  The  ruling  in  the  case  last  cited  followed  that 
in  Tuttle  v.  The  People  (36  N.  Y.,  431),  The  People  v.  Rea- 
gle  (60  Barb.,  627). 

The  case  now  in  hand  does  not  come  within  the  principles 
laid  down  in  the  last  two  cases  cited.  In  this  case  the  jus- 
tices of  Sessions  left,  not  the  court  room  only,  but  one  of 
them  left  the  court  house.  When  the  verdict  was  received 
the  court  was  held  by  the  county  judge  only,  and  he  cannot, 
under  the  Constitution,  hold  a  Court  of  Sessions.  The  con- 
viction was,  therefore,  illegal  and  must  be  reversed.  The 
case  of  TJie  Peoplev,  Shaw(6S  N.  Y.,  36)  is  directly  in  point 
and  decisive  of  the  case.  It  was  suggested  by  the  district 
attorney  on  the  argument,  that  the  plaintiff  in  error  lost  the 
right  to  insist  upon  the  defective  organization  of  the  court 
when  the  verdict  was  received,  because  her  counsel  did  not 
object  at  the  time  of  the  reception  of  the  verdict,  on  the 
ground  that  there  was  not  a  court  authorized  to  receive  it. 
I  do  not  suppose  it  would  be  seriously  urged  that  the  plain- 
tiff has  lost  her  right  to  insist  upon  the  objection  to  the  or- 
ganization of  the  court,  if  the  county  judge  had  alone 
proceeded  to  try  her  for  the  crime  alleged  in  the  indictment. 
It  would  be  no  more  a  court  than  if  it  was  held  by  any  re- 
spectable gentleman  in  Ontario  county.     Silence  does  not 
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Seld,  that  the  motion  was  properly  overruled.  The  fact  that  the  money  depos- 
ited was  paid  hack  went  to  the  question  of  intent.  If  the  jury  were  satisfied 
hy  the  evidence,  that  the  deposit  was  induced  by  the  false  representations 
in  the  indictment,  with  the  intent  to  deceive  and  defraud,  the  offence  was 
ooade  out.  The  payment  may  liave  been  made  in  the  expectation  that  it 
would  further  the  original  fraudulent  design,  by  leading  on  the  complain- 
ant to  make  other  deposits,  partly  on  the  faith  of  the  original  representations. 

On  the  trial  the  court  received,  under  objection,  the  admission  of  the  accused 
that  his  house  and  lot  in  Watertown  were  incumbered  by  mortgage. 

Held,  that  this  admission  was  error.  The  existence  of  the  incumbrance  was  a 
'  material  fact  for  the  prosecution  to  prove.  Without  accounting  for  the 
absence  of  the  mortgage,  the  record,  or  a  certified  copy,  secondary  evidence 
is  not  admissible.  The  rule  is,  that  the  admissions  of  a  party  are  compe- 
tent evidence,  only  when  parol  evidence  of  the  fact  sought  to  be  shown  by 
such  admissions  would  be  competent^ 

The  court  allowed  the  witness  Sears  to  testify,  under  objection,  that  the  accu^d 
said  to  him  in  June,  1876,  that  he  brought  to  Port  Byron  $50,000  in  cur- 
rency for  banking  purposes. 

Held,  that  this  testimony  was  improperly  received.  The  testimony  of  Sears  did 
not  tend  to  prove  other  acts  of  fraud,  for  it  did  not  appear  that  Sears  was 
induced  by  such  statements  to  do  anything,  or  that  they  were  made  for  the 
purpose  of  inducing  him  to  do  anything,  or  that  any  action  on  his  part  was 
contemplated  when  the  statements  were  made.  There  is  nothing  in  the 
testimony  of  Sears  from  which  it  can  be  inferred  that  the  statements  made 
to  him  were  made  with  a  fraudulent  intent,  and  consequently  they  throw 
no  light  upon  the  quo  animo, 

F.  W.  Hubbard^  for  the  accused. 

S,  E,  Payne^  district  attorney,  for  the  people. 

Smith,  J.:  The  counsel  for  the  plaintiff  in  error  insists 
that  the  court  below  erred  in  refusing  to  instruct  the  jury  to 
acquit  as  requested.  The  evidence  on  the  part  of  the  pros- 
ecution tended  to  show  that  Sherman,  who  was  a  banker  at 
Port  Byron,  by  false  pretences  induced  the  complainant  to 
deposit  currency  in  his  bank ;  that  the  money  so  deposited 
was  drawn  out  by  the  complainant  and  paid  back  to  him 
some  weeks  afterward  ;  and  that  subsequently  he  deposited 
a  draft  for  collection,  the  larger  part  of  which  was  unpaid 
when  the  bank  closed.  On  that  state  of  facts,  it  was  insisted 
by  the  counsel  for  the  defendant  that  no  offence  was  com- 
mitted in  respect  to  procuring  the  deposit  of  the  currency. 
We  think  the  motion  made  on  that  ground  was  properly 
overruled.  The  fact  that  the  money  deposited  was  paid 
back  went  to  the  question  of  intent ;  and  if  the-  jury  were 
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eluded.  Moreover,  the  admission  shows  that  the  mortgage 
was  special  in  its  character,  and  the  question  whether  it  con- 
stituted an  incumbrance  on  the  property  involved  an  inquiry 
as  to  its  legal  effect,  for  which  purpose  parol  evidence  of  ad- 
missions is  never  admissible. 

We  are  also  of  the  opinion  that  the  testimony  of  the  wit- 
ness Sears,  that  the  defendant  said  to  him,  in  June,  1876,  that 
he  brought  to  Port  Byron  $50,000  in  currency  for  banking 
purposes,  was  improperly  received.  It  was  admitted,  un- 
doubtedly, upon  the  ground  that  it  was  competent  for  the 
prosecution  to  prove  other  like  acts  of  fraud,  at  or  about 
the  same  time,  as  evidence  of  the  intent  with  which  the 
alleged  representations  to  the  complainant  were  made.  The 
rule  is  not  questioned,  but  the  testimony  of  Sears  tended  to 
establish  no  act.  It  did  not  appear  that  he  was  induced  by 
the  defendant's  statements  to  do  anything,  or  that  they 
were  made  for  the  purpose  of  inducing  him  to  do  anything, 
or  that  any  action  whatever  on  his  part  was  contemplated 
when  the  statements  were  made.  In  short,  there  is  nothing 
in  the  testimony  from  which  it  can  be  inferred  that  the  state- 
ments to  Sears  were  made  with  a  fraudulent  intent,  and 
consequently  they  do  not  throw  light  upon  the  quo  animo. 

For  these  reasons  the  conviction  should  be  reversed,  and 
a  new  trial  ordered  in  the  Court  of  Sessions  of  Cayuga,  to 
which  court  the  proceedings  will  be  remitted. 

MuLLiN,  P. J.,  and  Talcott,  J.,  concurred. 

Ordered  accordingly. 
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person  interested  to  prove  that  it  was  not  legally  laid  out,  and  thna  over- 
come  the  presumption. 

Held,  that  from  the  evidence  of  the  commissioners  given  upon  the  trial,  and 
from  the  appearance  of  the  paper  on  which  the  names  of  the  commissioDers 
were  written,  the  presumptive  evidence  of  the  laying  oat  of  the  highway 
in  question  was  entirely  overcome,  and  the  finding  of  the  jary  that  the 
paper  relied  upon  was  an  order  laying  out  the  highway,  was  without  evi- 
dence to  support  it. 

Held,  that  the  paper.  Exhibit  A,  was  not  a  valid  order  for  laying  out  the  high- 
way. It  was  not  made  in  compliance  with  the  Revised  Statutes.  2  R.  S., 
5th  ed.,  394,  §  70.  That  section  reads:  "whenever  the  commissioners  of 
highways  shall  lay  out,  alter  or  discontinue  any  road,  either  upon  applica- 
tion to  them  or  otherwise,  they  shall  cause  a  survey  to  be  made  of  such 
road,  and  shall  incorporate  such  survey  In  an  order  to  be  signed  by  them 
and  to  be  filed  aifd  recorded  in  the  office  of  the  town  clerk,  who  shall  note 
the  time  of  recording  the  same." 

Held  that,  in  this  case,  the  survey  was  not  incorporated  in  an  order  signed  by 
the  commissioners,  and  hence  the  requirement  of  the  statute  was  not  com- 
plied with.  The  omission  to  incorporate  the  survey  in  an  order  was  fatal 
to  the  laying  out  of  the  road. 

Stephen  R.  Pratt^  for  the  accused. 
Watson  M.  Rogers^  for  the  people. 

MuLLiN,  P.  J.  Assuming  that  the  paper  found  on  the 
files  of  the  town  clerk  was  presumptive  evidence  of  the 
laying  out  of  the  highway  in  question,  it  was  but  presump- 
tive evidence,  and  it  was  competent  for  any  person  interested 
to  prove  that  it  was  not  legally  laid  out  and  thus  overcome 
the  presumption. 

First.  The  appearance  of  the  paper  was  some  evidence 
against  its  genuineness.  The  names  of  the  commissioners 
were  signed,  not  on  the  same  paper  on  which  the  survey  was 
written,  altliough  there  was  ample  room  on  the  back  of  it 
for  the  names  of  the  commissioners.  The  paper  on  which 
the  names  were  written  was  of  a  somewhat  different  color 
from  that  on  which  the  survey  was  written,  and  was  of  an 
inferior  quality,  and  was  annexed  to  the  survey  with  wafers. 

Second.  One  of  the  commissioners  swears  positively  that 
he  never  saw  or  heard  of  the  survey  until  the  day  before  the 
trial  of  the  plaintiff  in  error  upon  the  indictment,  and  that, 
although  his  signature  to  the  paper  is  genuine,  he  never 
signed  it  connected  with  the  survey,  and  never  attended  a 
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the  public  left  to  ascertain  the  existence  of  the  road  by  the 
evidence  of  persons  cognizant  of  the  action  of  the  commis- 
sioners in  reference  to  the  road.  I  entertain  no  doubt  but 
that  the  omission  to  incorporate  the  survey  in  an  order  was 
fatal  to  the  laying  out  of  the  road. 

We  have  been  referred  to  the  case  of  Tucjcer  v.  Rankin 
(15  Barb.,  471),  in  which  it  was  held  that  a  survey  of  a  road 
signed  by  the  commissioners  was  a  valid  order  laying  out 
the  road.  The  case  arose  in  the  seventh  judicial  district, 
and  the  appeal  was  heard  and  decided  in  the  General  Term 
of  the  district.  One  of  the  judges  sitting  in  the  General 
Term  dissented  from  the  conclusion  at  which  the  majority 
arrived  as  to  the  validity  of  the  order,  together  with  other 
questions.  The  dissenting  opinion  of  Johnson,  J.,  is,  to  my 
mind,  conclusive  against  the  validity  of  the  order.  The  de- 
cision of  the  case  operates  as  a  virtual  judicial  repeal  of  the 
most  important  clause  of  the  section  cited,  and  is  not  only 
mischievous  in  its  effects  upon  the  public  but  fatal  to  the 
action  of  the  public  authorities  in  their  efforts  to  lay  out 
and  protect  the  roads  of  their  towns  and  the  streets  of  their 
villages  and  cities.  Although  I  entertain  the  most  profound 
respect  for  the  learning  and  ability  of  the  judges  who  de- 
cided the  case  cited,  I  cannot  concur  with  them  in  the 
conclusion  at  which  they  arrived  and  am  constrained  to 
disregard  it. 

Allen,  J.,  when  sitting  in  the  General  Term  in  the  fifth 
district,  in  the  case  of  Stewart  v.  Wallis  (30  Barb.,  348),  re- 
ferring to  one  of  the  propositions  decided  in  Tucker  v.  jBan- 
kin^  says  "  the  reasons  for  the  judgment  in  the  former  case 
{Fitch  V.  Comrs.  of  Kirkland^  22  Wend.,  132),  are  more 
satisfactory  to  me  than  those  of  the  able  judge  pronouncing 
the  opinion  of  the  court  in  the  latter  {Tucker  y.  Rarikin^ 
and,  therefore,  I  prefer  to  follow  the  first  decision." 

Porter,  J.,  in  The  People  v.  Williams  (36  N.  Y.,  443), 
referring  to  the  case  of  Tucker  v.  Rankin^  says  the  decision 
is  in  conflict  with  previous  and  subsequent  adjudications  of 
the  court  in  which  it  was  pronounced,  and  it  has  since  been 
substantially  overruled  in  this  court. 

There  are  other  cases  in  which  the  rulings  in  Tucker  v. 
Rankin  have  been  repudiated,  but  not  upon  the  specific 
point  now  under  consideration.     It  seems  to  me  that  the 
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W.  F.  Howe^  for  the  accused. 
B.  K,  Phelps  and  Horace  Russell^  for  the  people. 

Davis,  P.  J.  The  prisoner  was  indicted  for  an  assault 
with  intent  to  commit  a  rape.  There  are  two  counts  in  the 
indictment ;  the  first  count  charges  that  the  prisoner,  wil- 
fully and  feloniously,  made  an  assault  and  battery  upon 
Statia  Gluth,  she  being  then  and  there  a  female  child,  under 
the  age  of  ten  years,  to  wit,  of  the  age  of  six  years,  with 
intent  wilfully  and  feloniously  to  ravish  and  carnally  know 
her,  against  the  form  of  the  statute,  etc. 

The  second  count  charges  an  assault  upon  the  same  per- 
son ;  she  then  and  there  being  a  female  child  of  the  age  of 
six  years,  with  intent  then  and  there  in  and  upon  her,  the 
said  Statia  Gluth,  by  force  and  violence  to  then  and  there 
wilfully  and  feloniously  commit  a  rape,  against  the  form  of 
the  statute,  etc. 

The  jury  found  the  prisoner  guilty  under  the  second  count 
of  the  indictment.  The  point  was  made  on  the  trial,  and 
the  court  was  asked  in  substance  to  charge  that  there  could 
be  no  conviction  under  the  second  count,  because  the  intent 
was  not  alleged  to  be,  carnally  and  unlawfully  to  knaw  the 
child.  The  court  overruled  the  point,  and  refused  to  charge 
as  requested,  and  an  exception  was  taken. 

The  language  of  the  statute  under  which  the  second  count 
of  the  indictment  was  framed,  is  as  follows :  "  Every  person 
who  shall  be  convicted  of  an  assault  with  the  intent  to  com- 
mit any  robbery,  burglary,  rape,  manslaughter,  or  any  other 
offence,  punishment  for  which  assault  is  not  hereinbefore 
prescribed,  shall  be  punished  by  imprisonment  in  a  State 
prison  for  a  term  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  $500, 
or  both  such  fine  and  imprisonment."  (2  R.  S.,  666,  §  39; 
3  id.  [6th  ed.],  938,  §  49).  We  think  that  under  this  statute 
the  offence  was  sufficiently  charged  in  the  second  count  of 
the  indictment. 

The  charge  is,  that  the  prisoner,  "with  force  and  arms,  in 
and  upon  the  said  Statia  Gluth,  she  the  said  Statia  Gluth 
being  then  and  there  a  female  child  under  the  age  of  ten 
years,  to  wit,  of  the  age  of  six  years,  wilfully  and  feloni- 
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any  more  than  if  he  had  consummated  his  purpose."  A 
female  child,  under  ten  years  of  age,  is  incapable  in  law  of 
consenting  to  the  act  which  constitutes  rape  under  the  stat- 
ute, and  hence  the  question  of  consent  becomes  wholly 
immaterial  on  the  trial  of  an  indictment  either  for  the  prin- 
cipal offence,  or  for  an  attempt  to  commit  the  crime.  The 
absence  of  consent  is  not  an  element  in  the  crime  of  rape 
when  committed  under  ten  years  of  age,  and  its  presence  is 
wholly  immaterial.  It  is  illogical  therefore  to  say  that  the 
presence  of  consent  is  material  when  the  offence  charged  is 
an  assault  with  intent  to  commit  a  crime  in  which  that  ele- 
ment is  in  every  sense  immaterial.  In  changing  the  commoa 
law  of  rape  in  such  cases,  we*  think  the  legislature  have 
necessarily  changed  the  offence  of  assault  with  intent  to 
commit  that  crime,  so  far  as  it  could  be  affected  by  proof  of 
consent  by  the  infant. 

In  this  case  the  child,  in  giving  her  testimony,  made  state- 
ments which  if  received  and  credited  precisely  as  given, 
tended  to  establish  that  the  crime  of  rape  was  actually  per- 
petrated. The  court  was  asked  by  the  prisoner's  counsel  to 
charge  that  if  anything  was  proved  it  was  rape,  and  that  the 
prisoner  could  not  be  convicted  of  the  crime  charged  in  the 
indictment  because  the  principal  offence  was  proved  to  have 
been  committed.  The  court  held  that  the  jury  had  a  right 
to  find  upon  the  evidence  a  lesser  offence  than  that  of  rape, 
and  that  it  was  for  the  jury  to  say  if  the  offence  charged  ia 
the  indictment  had  been  sustained. 

The  court  was  not  asked  to  instruct  the  jury,  that  if  they 
found  that  a  rape  was  actually  perpetrated  there  could  be 
no  conviction  under  the  statute  for  an  assault  with  intent  to 
commit  that  crime ;  but  the  request  was  in  substance  that 
the  case  be  wholly  taken  away  from  the  jury  upon  the  evi- 
dence, the  court  determining  that  the  crime  of  rape  was  as 
a  matter  of  fact,  established  by  the  evidence.  We  think 
under  the  circumstances  of  the  case  that  it  was  no  error  for 
the  court  to  decline  to  do  this.  The  jury  had  the  child  be- 
fore them.  They  had  proof  of  her  age,  and  were  entitled  to 
judge  from  her  manner  and  appearance,  and  the  description 
which  she  gave  of  what  occurred,  whether  or  not  she  in- 
tended to  testify,  and  whetlier  sBe  knew,  that  the  alleged 
intent  of  the  prisoner  was  so  fully  consummated^  as  to  con- 
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^'  §  217.  A  person  who,  with  an  intent  to  kill  a  human  being,  or 
to  commit  a  felony  upon  the  person  or  property  of  the  one  assaulted, 
or  of  another, 

^'  1.  Assaults  another  with  a  loaded  firearm,  or  any  other  deadly 
weapon,  or  by  any  other  means  or  force  likely  to  produce  death  ;  or, 

*'  2.  Administers  to,  or  causes  to  be  administered  to  or  taken  by 
another,  poison,  or  any  other  destructive  or  noxious  thing,  so  aa  to 
endanger  the  life  of  such  other, 

"  Is  guilty  of  assault  in  the  first  degree. 

"  §  218.  A  person  who,  under  circumstances  not  amounting  to  the 
crime  specified  in  the  last  section  : 

"  1.  With  intent  to  injure,  unlawfully  administers  to,  or  causes  to 
be  administered  to,  or  taken  by  another,  poison,  or  any  other  de- 
structive or  noxious  thing,  or  any  drug  or  medicine,  the  use  of  which 
is  dangerous  to  life  or  health  ;  or, 

"  2.  With  intent  thereby  to  enable  or  assist  himself  or  any  other 
person  to  commit  any  crime,  administers  to,  or  causes  to  be  adminis- 
tered to,  or  taken  by  another,  chloroform,  ether,  laudanum,  or  any 
other  intoxicating  narcotic  or  anesthetic  agent ;  or, 

"  3.  Wilfully  and  wrongfully  wounds  or  inflicts  grievous  bodily 
harm  upon  another,  either  with  or  without  a  weapon  ;  or, 

"  4.  Wilfully  and  wrongfully  assaults  another  by  the  use  of  a 
weapon,  or  other  instrument  or  thing  likely  to  produce  grievous 
bodily  harm ;  or, 

"6.  Assaults  another  with  intent  to  commit  a  felony,  or  to  pre- 
vent or  resist  the  execution  of  any  lawful  process  or  mandate  of  any 
court  or  officer,  or  the  lawful  apprehension  or  detention  of  himself, 
or  of  any  other  person, 

"  Is  guilty  of  an  assault  in  the  second  degree. 

''§  219.  A  person  who  commits  an  assault,  or  an  assault  and  bat- 
tery, not  such  as  is  specified  in  the  foregoing  sections  of  this  chap- 
ter, is  guilty  of  assault  in  the  third  degree."  Ed. 
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thereio  in  November,  1876.  The  case  made  by  the  evidence 
on  the  part  of  the  prosecution  is  this : 

In  1875,  Mrs.  Mcllrath  was  engaged  in  the  manufacture 
of  cigars  in  Erie,  Penn.,  and  employed  the  prisoner,  Stone, 
to  go  east  and  buy  tobacco  for  her;  he  went,  and  on  his 
return  told  her  that  he  could  get  Black's  tobacco  at  fifteen 
cents  per  pound.  She  told  him  to  go  back  and  take  Black's 
whole  crop  at  that  price,  provided  Black  would  give  credit 
for  part.  Afterwards  Stone  wrote  her  that  the  price  of 
tobaccg  had  gone  up  to  twenty  cents  per  pound  and  that  he 
had  bought  the  tobacco  at  that  price.  She  then  sent  Black 
a  draft  for  $610,  the  price  of  2,550  pounds  of  the  tobacco 
that  was  first  delivered  and  received.  Stone  went  to  Erie  and 
saw  complainant  and  told  her  that  Black  would  wait  four 
months  for  the  balance  of  the  price  of  the  tobacco,  if  she 
would  give  him  her  note  for  $100,  to  be  forfeited  if  she  did 
not  take  the  balance  of  the  tobacco  ;  she  gave  the  note  and 
finally  received  and  paid  for  the  balance  of  the  tobacco  at 
twenty  cents  per  pound.  The  business  with  Black  was 
finally  closed  on  the  10th  of  November,  1875.  Black 
informed  Mrs.  Mcllrath  in  the  winter  of  1876-6,  that  Stone 
had  charged  her  more  for  the  tobacco  than  he  had  paid,  and 
that  he  (Black)  had  paid  Stone  eighty  dollars  out  of  the 
money  received  from  her.  He  had  agreed  to  pay  Stone 
$110  out  of  the  money  received  for  the  tobacco  if  he  should 
sell  it  for  twenty  cents  per  pound.  It  was  only  demanded 
because  he  had  to  wait  longer  for  his  money  than  it  was 
understood  he  should  do.  Stone  bought  of  Black  2,550 
pounds  at  JBfteen  cents,  Black  claiming  it  was  worth  more, 
told  Stone  he  would  make  it  all  right  with  him,  if  he  (Stone) 
should  get  more  for  it.  Stone  told  him  all  he  wanted  was 
his  travelling  expenses  ;  if  he  (Black)  would  give  him  forty 
or  fifty  dollars  for  the  2,550  pounds  he  would  give  him 
twenty  cents  per  pound  and  fifteen  for  the  residue.  He  told 
Mrs.  Mcllrath  that  she  should  have  the  rest  of  the  tobacco 
at  twenty  cents.  Black  said  to  Stone,  that  he  (Stone)  had 
got  to  have  something  out  of  it  as  well  as  him  (Black). 

The  first  point  of  the  counsel  for  the  plaintiff  in  error  is, 
that  it  is  not  alleged  in  the  indictment,  that  the  plaintiffs  in 
error  conspired  together,  to  get  from  Mrs.  Mcllrath  more 
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taken  on  the  trial.    Judgment  must  be  reversed  because  of 
the  admission  of  the  depositions. 

Judgment  reversed  and  new  trial  granted  in  the  Orleans 
Sessions,  to  which  court  the  proceedings  are  remitted. 

Present  —  Mullin,  P.  J.,  Talcott  and  Smith,  J  J. 

Conviction  and  judgment  reversed,  and  new  trial  ordered 
in  Orleans  County  Sessions,  and  proceedings  remitted  to 
that  court. 
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ARSON. 

1.  The  prisoner  was  indicted  and  convicted  of  arson  in  tbe  first  degree,  in  set- 
ting fire  to  certain  dwellinghouses  in  the  Tillage  of  Canastota,  to  the  niimber 
of  thirty-five.  On  the  trial  the  people  elected  to  proceed  as  to  one  house  onlv, 
and  that  was  the  house  of  Mary  H.  Parker. 

Held,  that  it  was  proper  to  indict  the  prisoner  as  for  one  offence,  and,  pro- 
vided the  destruction  of  every  house  amounted  to  the  same  degree  of  arson,  the 
indictment  need  contain  but  one  count.  Regarding  the  entire  fire  as  one 
transaction,  the  burning,  condition,  situation  and  occupancy  of  the  several 
houses,  were  simply  matters  of  detail. 

A  motion  by  the  prisoner's  counsel  was  made  to  quash  the  Indictment,  and 
in  arrest  of  judgment,  on  the  ground  that  the  indictment  did  not  state  there 
was  some  human  being  in  each  dwelling-house  at  the  time  the  houses  were  fired 
or  burned. 

Heldy  that  the  first  degree  of  arson  requires  the  presence  of  some  human  be- 
ing in  the  dwelling-house  at  the  time  the  prisoner  sets  fire  to  or  bums  it.  The 
statute  describes  the  crime  to  be,  "  willfully  setting  fire  to,  or  burning,  in  the 
ni^ht  time,  a  dwelling-house  in  which  there  shall  be,  at  the  time,  some  human 
being."  Held,  further,  that  a  fair  construction  of  the  words  employed  in  the 
indictment,  charge  the  presence  of  a  human  being  in  each  of  the  houses,  at  the 
time  they  were  burned.     Woodford  v.  Th$  People,  123. 

ASSAULT. 

1.  The  prisoner  was  a  policeman,  and,  while  in  a  state  of  intoxication,  assaulted 
the  prosecutor  without  cause  and  beat  him  with  his  club.  At  the  close  of  the 
trial  the  prisoner  requested  the  court  to  charge  that  the  prisoner  could  not  be 
convicted,  under  the  indictment,  for  an  assault  with  a  sharp  dangerous  weapon, 
with  intent  to  do  bodily  harm,  and  this  was  conceded  by  the  district  attorney. 
The  court  made  no  ruling  upon  it. 

Held,  that  it  was  erroneous  as  a  legal  question,  but  the  error  is  not  avail- 
able because  :  1st.  It  was  the  request  of  the  prisoner's  counsel.  2d.  The  court 
made  no  ruling  upon  it.     8d.  There  was  no  exception. 

The  counsel  for  the  prisoner  requested  the  court  to  charge  the  jury  that,  be- 
fore they  could  convict  the  prisoner  of  an  assault  with  intent  to  kill,  they  must 
be  satisfied  upon  the  evidence  that,  had  death  ensued,  the  prisoner  would  be 
guilty  of  murder  in  the  second  degree.  This  request  was  refused,  and  ex- 
ception taken. 

Held,  that  as  the  crime  charged  was  an  assault  with  intent  to  kill,  and  that 
in  his  charge  the  judge  distinctly  told  the  jury  that  it  was  indispensable  to  a 
conviction  of  the  principal  offence  to  find  that  the  prisoner  intended  to  kill  the 
prosecutor,  and  gave  the  jury  detailed  instructions  as  to  the  rules  of  evidence 
applicable  to  the  offence,  and  as  there  was  no  exception  to  any  part  of  the 
charge,  it  must  be  assumed  that  the  jury  found  the  necessary  intent,  conse- 
quently there  was  no  error. 

Held,  alio,  that  when  the  instructions  of  the  court  are  unexceptionable  as  to 
the  offence  charged  and  for  which  the  prisoner  is  on  trial,  and  such  instructions 
cover  every  element  of  the  crime,  and  correct  rules  for  the  proper  application 
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of  a  witness  in  performing  a  particular  act,  or  making  a  particular  declaration, 
becomes  a  material  issue  In  a  cause,  or  reflects  important  light  upon  sach  issue, 
he  may  himself  be  sworn  in  regard  to  it,  notwithstanding  the  difiBculty  of  fur- 
nishing contradictory  evidence,  and  notwithstanding  the  diminished  credit  to 
which  his  testimony  may  be  entitled  as  coming  from  the  mouth  of  an  intereBted 
witness.    Kerrains  y.  The  People,  IQrZ. 

8.  The  defendant  was  convicted  before  the  Court  of  General  Sessions,  of  the 
city  and  county  of  New  York,  of  an  assault  with  intent  to  kill,  or  to  do  bodily 
harm.     The  defence  was  justification. 

On  the  trial  the  court  asked  the  question :  "Evers,  can  you  explain  to  me 
this  thing  ;  while  Gurran,  that  was  able  to  whip  you,  kept  picking  at  jou  for 
amusement,  why  should  he  have  put  his  hand  in  his  pocket  after  giving^  jou 
three  terrific  licks  in  the  face  ?  what  was  the  occasion  for  drawing  a  pistol  T* 
To  which  the  prisoner's  counsel  duly  excepted. 

Held,  that  the  question  excepted  to  was  objectionable.  The  Recorder  seems 
to  have  been  impressed  with  the  conviction  that  the  complainant  being  the  con- 
queror, it  was  absurd  in  him  to  resort  to  a  weapon  ;  but  that  was  for  the  jury  to 
determine,  not  upon  the  reasons  or  opinions  of  the  defendant,  but  upon  tbe  facts 
and  circumstances  disclosed.  We  cannot  say  that  the  question  did  not  do  the 
prisoner  any  injury,  and,  upon  well  settled  principles  of  evidence,  that  is  suffi- 
cient to  demand  a  reversal  of  the  judgment.     Evers  v.  The  People,  137. 

4.  The  prisoner  was  convicted  upon  the  third  count  of  the  indictment  which 
charged  him  with  committing  an  assault  and  battery  with  intent  to  kill,  bj  such 
means  or  force  as  was  likely  to  produce  death.  It  is  claimed  that  the  convic- 
tion cannot  be  sustained,  because  that  count  contains  no  averment  that  the 
assault  was  "  with  a  deadly  weapon." 

Held,  that  the  statute  upon  which  the  third  count  of  the  indictment  is  drawn, 
is  by  no  means  limited  to  assaults  and  batteries  with  intent  to  kill,  by  means  of 
any  ''deadly  weapon,"  that  is  only  one  of  the  alternatives  of  the  provision  ; 
the  other  is  an  assault  and  battery,  with  like  intent,  by  such  means  and  force 
as  was  likely  to  produce  death.  The  latter  offence  is  accurately  and  particu- 
larly set  forth  in  the  count. 

The  court  charged  the  jury :  **  And  here  let  me  remind  you  that  the  complain- 
ant testified  (and  that  you  may  consider  an  important  piece  of  evidence),  that 
when  he  was  walking  along  and  heard  this  stealthy  step  behind  him,  the  street 
appeared  to  be  deserted.  You  will  recollect  the  time — it  was  on  the  fifth  of  Au- 
gust ;  you  won't  forget  the  place  —  it  was  the  Fifth  avenue  ;  you  have  a  right, 
of  your  own  knowledge,  to  take  notice  of  the  circumstance  that  at  that  time, 
the  fifth  of  August,  no  part  of  the  city  was  probably  more  likely  to  be  deserted, 
even  as  early  in  the  night  as  nine  o'clock,  than  that  part  of  the  avenue,"  to 
the  last  sentence  of  which  the  counsel  for  the  prisoner  excepted. 

Held,  tliat  the  exception  was  well  taken.  The  condition  of  the  street,  as 
to  whether  deserted  or  not,  at  the  time  and  place  described,  was  a  fact  to  be 
proved,  like  other  circumstances  in  the  case,  and  whether  a  certain  street  in  a 
large  city  is  likely  to  be  deserted  at  nine  o'clock  in  the  evening,  is  clearly  not 
within  the  rule  of  evidence  which  justifies  a  judicial  notice  of  that  fact.  Z^n- 
ahan  v.  2' he  People,  1S4. 

5.  The  accused  was  convicted  of  a  felonious  assault  upon  one  Taylor,  with  a 
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where  the  jadgment  of  the  Sessions  was  affirmed.    The  prisoner  on  a  writ  of 
error  comes  into  this  coart. 

Held,  that  the  writ  of  cerUoraH^  onlj  brought  the  proceedings  upon  the  zno- 
tion  for  a  new  trial  before  the  Supreme  Court  for  review,  and  there  its  office 
ceased.  The  writ  of  error  for  review  in  this  court  does  not  bring  those  proceed- 
ings with  it ;  they  are  no  part  of  the  record. 

Held,  that  the  conviction  was  obtained  under  the  act  of  1854,  as  the  indiet- 
ment  alleges  that  the  instrument  used  was  "  sharp,  dangerous/'  that  the  assault 
was  made  with  intent  "to  do  bodily  harm/'  and  that  it  was  ''without  justifi- 
able or  excusable  cause."  These  allegations  were  all  necessary  under  the  act 
of  1854  but  not  under  the  act  of  1866.  Whether  the  instrument  used  in  the 
commission  of  the  crime  was  sharp  or  not  was  matter  of  proof  as  alleged,  upon 
the  trial.  It  is  sufficient,  to  uphold  the  indictment,  that  at  least  one  of  the 
instruments  mentioned  in  the  statute  and  alleged  in  the  indictment,  was  com- 
monly known  as  sharp.  The  jury  were  correctly  charged  that  they  could  not 
convict  the  prisoner  unless  they  found  the  instrument  used  was  sharp  and  dan- 
gerous. 

The  court  refused  to  charge  that  "if  the  jury  can  satisfactorily  account  fotr 
the  wound  on  O'Brien's  head  in  any  other  manner  than  by  an  assault  by  the  pris- 
oner vnth  such  a  weapon  as  is  named  in  the  indictment,  it  is  their  duty  to  acquit 
the  prisoner,"  but  did  charge  that  they  might  or  might  not  convict  him  of  sim- 
ple assault  and  battery. 

Held,  that  in  this  there  was  no  error.  In  an  indictment  for  assault  and  bat- 
tery it  is  not  necessary  to  specify  any  instrument  with  which  the  crime  was 
committed  ;  and  if  the  instrument  be  specified  it  is  mere  surplusage  which  may 
be  disregarded,  and  need  not  be  proved  upon  the  trial.  Hence,  the  prisoner 
could  have  been  convicted  of  a  simple  assault  and  battery,  even  if  the  jury  had 
found  that  he  did  not  use  either  of  the  instruments  specified  in  that  indictment 

On  the  trial  the  accused  was  sworn  in  his  own  behalf,  and  upon  cross-exami- 
nation the  counsel  for  the  people  was  permitted,  under  objection,  to  question 
him  as  to  other  altercations  in  which  he  had  been  engaged,  and  other  asaanlts 
which  he  had  committed. 

Held,  that  this  permission  was  not  objectionable.  When  a  prisoner  offers 
himself  as  a  witness,  in  his  own  behalf,  he  is  subject  to  the  same  rules  upon 
cross-examination  as  other  witnesses.  He  may  be  asked  questions  disclosing  his 
past  life  and  conduct,  and  thus  impairing  his  credibility.  The  extent  to  which 
such  an  examination  may  go  to  test  the  witness'  credibility  is  largely  in  the  dis- 
cretion of  the  trial  court.  In  TJie  People  v.  Irving,  2  N.  Y.  Crim.  Bep.,  171, 
that  principle  was  recited  and  affirmed.     jT^  People  v.  Casey,  371. 

ASSAULT  AND  BATTERY. 

1.  The  accused  was  indicted  for  the  crime  of  assault  and  battery,  and,  on  a 
plea  of  guilty,  was  sentenced  by  the  Court  of  Sessions  of  Richmond  county,  "  to 
be  imprisoned  in  the  Kings  county  penitentiary,  for  the  term  of  six  months." 

The  accused  claimed  that  the  sentence  was  unlawful,  because  the  place  of 
imprisonment  named  by  the  court  was  not  the  county  jail  of  Richmond  county. 

Tlie  General  Term  in  the  second  judicial  department,  affirmed  the  judgment 
of  the  Ck>urt  of  Sessions,  and  the  accused  brought  error 
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the  courts  of  the  United  States,  Massachusetts  and  New  York,  that  there  most 
have  been  a  final  verdict  of  oonviction  or  acquittal  upon  a  valid  indictment. 
See  foot  note,  at  the  end  of  this  case.     Ah  King  v.  The  People,  429. 

BILL  OF  EXCEPTIONS. 

1.  The  prisoner  was  tried  for  perjury,  at  the  Court  of  Sessions  held  in  Wash- 
ington county,  by  the  county  Judge  of  Saratoga  county,  and  the  justices  of  the 
Sessions  of  Washington  county.  It  appears  that  the  judges  who  signed  the 
bill  of  exceptions  were  not  members  of  the  court  when  the  trial  was  had.  A 
bill  of  exceptions. was  proposed  on  behalf  of  the  defendant,  and  amendments 
thereto  proposed  by  the  district  attorney,  and  such  proposed  bill  and  amend- 
ments were  submitted  to  the  judge  who  presided  at  the  trial  and  he  certified  in 
what  manner  the  exceptions  should  be  settled,  and  the  judge  of  Washington 
county  adopted  the  papers  thus  certified  as  the  bill  of  exceptions  in  the  case. 

Held,  that  it  was  competent  for  the  parties  to  consent  to  the  settlement, 
although  they  were  different  persons  from  those  who  sat  upon  the  triaL  Wood 
V.  The  People,  116. 

2.  See  note  as  to  exceptions  now  taken  and  settled,  121. 

8.  The  General  Term  of  the  First  Department  denied  a  motion  for  a  manda- 
mus to  compel  the  Court  of  Oyer  and  Terminer,  to  settle  and  seal  a  proposed  bill 
of  exceptions.  The  bill  of  exceptions  was  presented  to  the  court  for  settlement, 
but  they  declined  to  proceed  on  the  ground  that  the  defendant  is  still  a  "  fngi- 
tive  at  large,  and  beyond  the  control  and  without  the  power  of  the  authorities 
of  this  State,  he  having  made  his  escape  and  absconded  from  their  custody  after 
his  conviction,  and  while  awaiting  the  action  of  the  court  upon  it." 

Held,  that  an  escaped  prisoner  cannot  take  any  action  before  the  court.  The 
whole  theory  of  criminal  proceedings  is  based  upon  the  idea  of  the  defendant 
being  in  the  power,  and  under  the  control  of  the  court,  in  his  person.  The  pro- 
visions of  the  statutes,  giving  to  defendants  in  criminal  cases  the  right  to  make 
a  bill  of  exceptions,  are  not  so  absolute  as  to  displace  all  the  other  principles 
which  belong  to  criminal  proceeding,  but  must  be  taken  in  subordination  to 
them.     The  People  v.  Oenet,  157. 

4.  The  accused  was  indicted  for  murder,  tried  and  convicted  of  murder  in  the 
first  degree,  at  the  Erie  Oyer  and  Terminer,  and  sentenced  to  be  hanged  on  the 
21st  day  of  June,  1878,  between  the  hours  of  ten  o'clock  a.m.  and  two  o'clock 
P.M.  The  accused  obtained  a  writ  of  error  to  the  General  Term,  in  the  fourth 
department,  with  a  stay  of  proceedings  upon  the  judgment.  A  bill  of  excep- 
tions to  the  decisions  of  the  trial  court  was  settled,  signed  and  sealed  and  filed 
with  the  clerk  of  the  court.  A  return  to  the  writ  was  made  and  oertified'tt)  by 
the  clerk  which  contained  a  transcj'ipt  of  the  indictment,  bill  of  exceptions,  and 
sentence  of  the  court.  From  the  clerk's  certificate  it  appeared  that  no  record  of 
the  judgment  on  such  conviction  had  been  signed  and  filed.  It  appears  from 
the  bill  of  exceptions  that  certain  exceptions  to  the  decisions  of  the  trial  court 
were  made,  which  might  have  been  passed  upon  by  the  General  Term,  but  that 
court  did  not  pass  upon  them.  The  General  Term  considered  the  writ  and 
return,  and  the  matters  contained  therein,  and  determined  to  dismiss  the  writ  of 
error  on  the  ground  that  the  return  did  not  show  any  record  of  any  final  judg- 
ment of  the  Oyer  and  Terminer  against  the  plaintifif  in  error.    For  that  cause 
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been  made  ap  before  or  after  the  writ  of  error  sued  oat  bj  the  plaintiff  la 
error,  or  before  the  writ  of  certiorari  is  directed,  or  after  that.  Whatever  took 
place  in  the  trial  coart  which  was  matter  proper  for  record,  may  as  weU  after 
as  before  be  incorporated  in  a  roll  and  returned.    Mauke  v.  The  People,      498. 

BURGLARY. 

1.  The  prisoner  was  indicted  for  burglary  in  the  third  degree,  in  breaking  and 
entering  a  store  in  the  night  time,  and  stealing  therefrom  certain  goods  kept 
there  for  sale. 

On  the  trial  it  was  shown  that  the  scuttle  of  the  store  had  been  forced  open, 
and  the  lock  of  the  back  door  had  been  burst  open,  through  which  the  presump- 
tion was  that  the  burglars  had  entered. 

Held,  that  this  evidence  established  the  burglary. 

Among  the  articles  missed  from  the  store  in  the  morning,  when  the  bur- 
glary and  theft  were  discovered,  was  a  quantity  of  cigars,  not  mentioned  in  the 
indictment,  that  had  disappeared  with  the  articles  which  were  set  forth,  and 
proof,  under  objection,  was  allowed  of  the  fact. 

Held,  that  it  was  a  part  of  the  same  act  which  constituted  the  crime  charged, 
and  admissible  as  a  circumstance  showing  its  nature  and  extent. 

A  box  of  burglar  tools,  found  in  the  office  of  Adams  Express  Company,  at 
Boston,  shortly  after  the  burglary,  was  produced  and  identified  at  the  trial.  It 
was  shown  that  the  box,  containing  the  tools,  had  been  made  for  the  prisoner ; 
had  been  taken  to  the  prisoner's  residence,  and  sent  away  from  there  in  an  ex- 
press wagon.  The  box  was  marked  Foster,  and  the  prisoner  was  present  at  the 
express  office  when  it  was  found  there. 

This  evidence  was  objected  to  on  the  ground  that  the  box  was  in  no  way 
proven  to  be  connected  with  the  prisoner. 

Heldt  that,  in  view  of  the  evidence  given  upon  the  subject,  iind  the  form  of 
the  objection,  the  reception  of  the  evidence  was  not  error. 

After  the  box  and  contents  were  received  in  evidence,  objection  was  made  to 
a  witness  giving  the  names  of  the  articles  in  the  box,  and  a  motion  was  madei, 
after  its  reception,  to  strike  out  such  evidence. 

Held,  that  no  error  was  committed  in  the  receiving,  or  refusing  to  strike  out 
the  evidence  objected  to.  By  the  form  of  the  objection,  it  was  conceded  that 
the  box  and  its  contents  were  proper  evidence,  if  the  prisoner  had  been  suffi- 
ciently shown  to  have  been  connected  with  them.  After  this  concession,  and  the 
box  and  its  contents  were  received  in  evidence,  it  was  too  late  to  allow  the 
motion  to  strike  out  the  evidence  to  prevail.    Foster  v.  The  People,  132. 

2.  The  accused  was  indicted  for  the  crime  of  burglary  and  larceny.  The 
indictment  contained  three  counts :  Burglary  in  the  second  degree ;  burglary 
in  the  third  degree  and  larceny.  It  was  charged  that  the  prisoner  entered  the 
house  of  one  Hinckley  Cole  with  the  intent  to  commit  a  crime ;  to  wit,  the 
crime  of  larceny.     The  intent  alleged  was  to  steal  cider. 

The  jury  rendered  a  general  verdict  of  guilty. 

The  facts  proved  upon  the  trial  were  as  follows ;  The  accused  with  his  brother 
and  another  person,  stopped  at  the  house  of  the  prosecutor,  who  was  absent  from 
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xaa,  at  tlie  time,  partiall;  Intotlcated.  He  had  before 
use  Knd  procared  dder.  The  daughter  of  the  proeecut 
when  the  accused  asked  for  elder  and  oEered  to  p: 
lui  11.,  sue  loiuDTu  lu  let  him  have  aoy.  The  prisoner  said  he  iroald  have  sot 
dder  aoywaj,  nod  started  to  go  dowa  cellar.  The  daughter  Forbade  him,  ai 
ordered  him  to  leave  the  premises,  bat  he  went  into  the  cellar  and  drew  soi 
eider  io  a  p^l.  The  brother  of  the  accnsed  followed  hint  into  the  cellar,  toi 
the  elder  from  bim  and  got  bim  awaj  from  the  premises.  There  were  tt 
doors  to  the  cellar,  one  opening  out  of  and  the  other  opening  into  the  colli 
The  evidence  on  the  part  of  the  proeecutlon  was,  that  the  door  opening  into  t1 
cellar  was  shut  and  latched.  The  prisoner's  counsel  asked  the  oonrt  to  direct  i 
acquittal,  which  request  was  refused, 

Setd,  that  if  the  prisoner  unlatched  the  cellar  door  on  entering,  there  w 
■  breaking  and  entry  which  would  constitute  one  element  of  burglar;. 

Held,  that  the  material  quration  in  the  case  is,  whether  the  evidence  jusi 
fied  the  finding  of  the  jury  that  the  prisoner  broke  and  entered  the  cellar  wi 
intent  to  steal  cider  therein.  If  the  evidence  waa  insufficient  to  show  that 
was  done  with  intent  to  commit  a  larceny,  the  Judge  should  have  directed  i 
acquittal.     There  muat  have  been  a  felonio^  intent,  for  without  It  there  vras  i 

BM,  farther,  that  in  this  case  there  wis  neither  ^nd,  stratagem  or  stealtl 
the  whole  traasaction  waa  open,  in  the  day  time,  and  in  the  presence  or  with 
the  observation  and  knowledge  of  the  prosecutor's  daughter.  To  find  tl 
transaction  a  larceny  it  is  necessary  to  override  the  ordinary  preeumption  < 
innocence  aud  to  reject  a  construction  of  the  prisoner's  conduct  which  acconn 
for  all  the  circumstances  proved  without  Imputing  crime,  and  to  impute 
criminal  luteotlon,  in  the  absence  of  the  ear-marka  which  ordinarily  attend  ai 
ebaracteriie  it.     MeCourt  v.  Tht  People,  23 

8.  The  accused  waa  convicted  of  burglaij  in  the  third  degree,  by  the  Court  i 
Oeneral  Sessions  in  and  for  the  city  aud  county  of  New  York. 

Before  the  grand  jury,  by  whom  the  accnsed  waa  indicted,  waa  swom,  h 
connsel  interposed  a  challenge  to  the  array,  on  the  grounds  that  Douglas  Ta; 
lor,  who  was  legally  elected  and  who  qualified  as  commissioner  of  juro 
did  not  select  the  grand  jury  nor  was  snch  jnr;  selected  by  any  one  authoriu 
by  him  :  that  they  were  illegally  selected  by  one  Thomas  Dnnlap,  who  had  bee 
appointed  in  the  place  of  sud  Taylor  by  the  Mayor,  and  that  the  act  of  tl 
legiHlature,  under  which  the  Major  acted,  waa  unconstitutional,  to  which  tl 
district  attorney  demurred,  and  the  demurrer  was  sustained.  On  the  trii 
the  oounsel  for  the  prisoner  challenged  the  array  of  the  petit  jarors  upon  tl 
same  grounds.     This  challenge  was  demurred  to,  and  the  demurrer  sustained. 

Htid,  that  the  challenge  to  the  array  of  grand  jurors  was  properly  disallowei 
The  Bevised  Statutes  do  not  allow  such  a  challenge. 

S^  also,  that  the  challenge  to  the  array  of  pettlt  jurors  was  properly  dl 
allowed.  On  the  face  of  the  challenge  it  appeared  Thomas  Danlap  who  selects 
the  petit  jarors  had  been  appointed  commissioner  of  jurors  and  was,  therefore, 
(te  facto  officer. 

Held  further,  that  the  validity  of  the  appointment  of  Dunlap  could  not  I 
drawn  In  question  in  this  collateral  manner.     Car^anUr  t.  The  People,         871 
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4.  The  accused  was  tried  for  barglary  in  the  first  degree,  in  the  Court  of  Ses- 
sions of  Richmond  ooantj,  and  he  was  convicted.  The  Supreme  Court  of  the 
second  judicial  district  confirmed  the  Judgment  and  the  accused  brovght  error. 

The  indictment  alleged  that  the  accused  broke  and  entered,  in  the  night  time, 
"  the  dwelling-house  of  Frederick  Kohnsen  and  John  F.  Lnbkin,  being  oopait- 
ners  in  business  under  the  firm  name  and  stjle  of  Kohnsen  &  Lubkin."  The 
crime  as  defined  hj  the  Revised  Statutes  consists,  in  breaking  into,  and  entering 
in  the  night  time,  in  the  manner  there  specified,  the  dwelling-house  of  another, 
in  which  there  is  at  the  time  some  human  being,  with  the  intent  to  commit 
some  crime  therein.  The  evidence  showed  the  breaking  and  entering,  and  the 
criminal  intent. 

Held,  that  the  questions  to  be  decided  are,  first,  whether  it  is  legally  proper, 
in  an  indictment  for  burglary  of  a  dwelling-house,  to  aver  the  ownership  in  a 
partnership  and,  second,  whether  the  proof  showed  that  the  room  entered  was 
a  dwelling-house  within  the  intent  of  the  statute. 

Held,  as  to  the  first  point,  that  according  to  numerous  and  dear  aathorities, 
the  ownership  of  the  dwelling-house  may  be  laid  in  the  indictment  to  be  in  the 
members  of  a  copartnership,  where  the  facts  of  the  case  warrant  it. 

Beld,  as  to  the  second  point,  that  the  definition  of  the  crime  of  burglaiy  given 
by  the  statute,  does  not  differ  from  the  definition  of  the  crime  of  bnrglaiy  at 
common  law,  and  at  common  law  it  had  been  held  that  it  was  not  needful  that 
there  should  be  an  internal  communication  between  the  room  or  building  in 
which  the  owner  dwelt,  if  the  two  rooms  or  building  were  in  the  same  indosure, 
and  were  built  close  to  and  adjoining  each  other.  Where  the  room  or  building 
entered,  was  under  the  same  roof  with  the  building  or  room  occupied  for  sleep- 
ing in,  it  is  part  of  the  dwelling-house  within  the  statutory  or  common  law  defi- 
nition of  burglary. 

Held,  that  where  different  stores  in  a  large  building,  some  parts  of  which  are 
nsed  for  sleeping  apartments,  and  are  rented  to  different  persons  for  purposn 
of  trade  or  commerce,  or  mechanical  pursuit,  or  manufacturing,  another  rule 
oomes  in.  That  rule  is,  that  a  part  of  a  dwelling-house  may  be  so  severed  from 
the  rest  of  it,  by  being  let  to  a  tenant,  as  to  be  no  longer  a  place  in  which  bur- 
glary in  the  first  degree  can  be  committed,  if  there  be  no  internal  communica- 
tion, and  the  tenant  does  not  sleep  in  it.  Then  it  is  not  parcel  of  the  dwelling- 
house  of  the  owner,  for  he  has  no  occupation  or  possession  of  it ;  nor  is  it  a 
dwelling-house  of  the  tenant,  for  he  does  not  lodge  there.  Quinn  v.  Ths 
People,  831. 

CERTIORARI. 

1.  The  prisoners  were  convicted  before  the  Court  of  Special  Sessions  of  the 
Peace  in  the  city  of  New  York,  of  keeping  a  disorderly  house. 

The  question  came  up  on  a  writ  of  certiorarL 

The  return  to  the  writ  stated  that  the  relators  were  brought  before  a  commit- 
ting magistrate,  and  that  they  thereupon  elected  to  be  tried  by  the  Court  of 
Special  Sessions. 

Held,  that  such  election  waived  all  objections  to  the  jurisdiction  of  the  court. 

At  the  close  of  the  trial,  and  after  the  prisoners  had  been  convicted  and  sen- 
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1  Co  wen's  Crim.  Rep.,  654,  the  point  would  have  been  available.    JdhsMon  ▼. 
The  People,  48. 

2.  At  the  time  of  the  conviction  of  the  prisoner,  for  murder,  he  was  serving 
out  a  term  of  imprisonment  In  a  State  prison,  which  had  not  expired.  He  makes 
the  claim  that  he  could  not  be  hung  before  the  expiration  of  his  term. 

Held,  that  this  claim  is  without  foundation.  To  hold  otherwise  would  give 
a  life  convict  unlimited  license  to  murder  without  further  punishment.  Beside 
the  statute  requires,  in  the  case  of  murder  in  the  first  degree,  the  court  to  pro- 
ceed and  pass  sentence,  which  must  be  executed  in  not  less  than  four  nor  more 
than  eight  weeks  thereafter,  and  whether  this  law  is  directory  or  mandatory,  it  is 
the  duty  of  the  court  to  obey  it.     Tho^mas  v.  The  People,  296. 

3.  Error  to  the  Supreme  Court  of  Washington  Territory. 

The  accused  had  escaped  and  was  not  actually  or  constructively  within  the 
control  of  the  court. 

ffeld,  that  it  was  within  the  discretion  of  the  court  to  hear  a  criminal  case, 
where  the  convicted  party  was  not  within  its  control  and  where  he  cannot  be 
made  to  respond  to  any  judgment  which  the  court  might  render.  Smith  ▼.  The 
United  States,  466. 

CONSPIRACY. 

1.  Held,  that  a  conspiracy  may  be  proved,  as  other  facts  are  proved,  by  circum- 
stantial evidence,  and  parties  performing  disconnected  overt  acts,  all  contribut- 
ing to  the  same  result  and  the  consummation  of  the  same  offence,  may,  by 
the  circumstances  and  their  general  connection  or  otherwise,  be  satisfactorily 
shown  to  be  conspirators  and  confederates  in  the  commission  of  the  offence. 
If  there  was  evidence  to  justify  the  conclusion  that  the  parties  were  all  acting 
with  a  common  purpose  and  a  common  design,  and  although  there  may  have 
been  no  previous  combination  or  confederacy  to  commit  this  particular  offence, 
the  conduct  and  actions  of  the  several  parties,  and  the  parts  they  severally 
performed  in  the  actual  perpetration  of  the  crime,  was  sufficient  to  make  the 
acts  and  declarations  of  each,  from  the  commencement  to  the  consummation  of 
the  offence,  evidence  against  the  others.  The  declarations  were  not  given  in 
evidence  to  prove  the  guilt  of  the  parties  on  trial,  and  as  the  declarations  of 
one  conspirator  against  another,  but  as  a  part  of  the  res  gestae,  a  part  of  the  his- 
tory of  the  transaction,  and  as  such  it  was  competent.     KeUy  v.  The  People,  30. 

2.  The  counsel  for  the  accused  excepted  to  the  ruling  of  the  court  admitting 
evidence  of  the  statement  of  the  deceased,  in  the  absence  of  the  accused,  as  to 
what  was  done  at  the  doctor's  office  upon  the  occasion  of  a  ride  she  took  with 
him.  This  ruling  is  sought  to  be  sustained  upon  the  ground,  first,  that  it  was 
part  of  the  resge^tot;  and  second,  that  it  was  competent  as  the  act  or  declaration 
of  a  co-conspirator,  while  engaged  in  the  purpose  of  the  conspiracy.  The  case 
shows  that  the  deceased,  in  company  of  the  prisoner,  left  her  r^denoe  in  his 
buggy,  and  was  absent  several  hours ;  that  he  brought  her  back,  and  she 
came  into  the  house  ;  that  the  prisoner  did  not  come  in  ;  that  immediately  after 
she  came  in,  in  answer  to  inquiries  from  her  step-mother,  she  made  the  state- 
ment in  question,  telling  what  had  been  done  by  the  doctor  at  his  office,  and  how 
he  did  it,  and  exhibited  certain  medicine  which  she  said  the  doctor  gave,  and 
stated  what  he  told  her  as  to  taking  it  when  her  pains  came  on.     In  this  case 
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intent  to  yiolate  it,  would  not  avail  the  defendants  ;  and  if  they  did  the  act  pio- 
hibited,  or  omitted  to  do  what  was  required,  they  were  guilty. 

Held,  that  to  constitute  crime  there  must  not  only  be  the  act  but  also  the 
criminal  intention ;  and  these  must  concur,  the  latter  being  equally  essential 
with  the  former.  To  make  an  agreement  between  two  or  more  persons  to  do 
an  act  innocent  in  itself  a  criminal  conspiracy,  it  is  not  enough  that  it  appears 
that  the  act  which  was  the  object  of  the  agreement  was  prohibited.  The  con- 
federation must  be  corrupt.  The  agreement  must  have  been  entered  into  with 
an  evil  purpose,  as  distinguished  from  a  purpose  simply  to  do  the  act  prohib- 
ited in  ignorance  of  the  prohibition.  Mere  concert  is  not  conspiracy.  The 
actual  criminal  intention  belongs  to  the  definition  of  the  offence,  and  most  be 
shown  to  jtistify  a  conviction  for  conspiracy.     The  People  ▼.  PaweU,  283. 

4.  The  defendants  were  tried  in  the  Circuit  Ck>urt  of  the  United  States  for  the 
District  of  Louisiana,  on  an  indictment  for  conspiracy  under  the  sixth  section 
of  the  act  of  May  30, 1870,  known  as  the  Enforcement  act.  The  indictment  con- 
tained thirty-two  counts  and  three  of  the  defendants  were  found  guilty  under 
the  first  sixteen  counts,  and  not  guilty  under  the  remaining  counts.  The  gen- 
eral charge  in  the  first  eight  counts  is  that  of  "  banding,"  and  in  the  second 
eight,  that  of  ''conspiring  "  together  to  injure,  oppress,  threaten,  and  intimidate 
Levi  Nelson  and  Alexander  Tillman,  citizens  of  the  United  States,  of  African 
descent  and  persons  of  color,  with  the  intent  thereby  to  hinder  and  prev«it 
them  in  their  free  exercise  and  enjoyment  of  rights  and  privileges  "  granted  and 
secured"  to  them  *'  in  common  with  all  other  good  citizens  of  the  United  States 
by  the  constitution  and  laws  of  the  United  States." 

The  parties  convicted  moved  in  arrest  of  judgment  on  the  following  grounds : 

1.  Because  the  matters  and  things  set  forth  and  charged  in  the  several  counts, 
one  to  sixteen  inclusive,  do  not  constitute  offences  against  the  laws  of  the 
United  States,  and  do  not  come  within  the  purview,  true  intent,  and  meaning 
of  the  act  of  Congress,  approved  31st  of  May,  1870,  entitled  "An  Act  to  enforce 
the  rights  of  citizens  of  tlie  United  States"  dbc. 

2.  Because,  &c.  &c. ,  do  not  constitute  offences  cognizable  in  the  Circuit  Court, 
and  do  not  come  within  its  powers  and  jurisdiction. 

8.  Because  the  offences  created  by  the  sixth  section  of  the  act  of  CongresB 
referred  to,  and  upon  which  section  the  aforesaid  sixteen  counts  are  based,  are 
not  constitutionally  within  the  jurisdiction  of  the  courts  of  the  United  States, 
and  because  the  matters  and  things  therein  referred  to  are  judicially  cogniza- 
ble by  State  tribunals  only,  and  legislative  action  thereon  is  among  tiie  consti- 
tutional reserved  rights  of  the  several  States. 

4.  Because  the  said  act,  in  so  far  as  it  creates  offences  and  impose  penalties, 
is  in  violation  of  the  Constitution  of  the  United  States,  and  an  infringement  of 
the  rights  of  the  several  States  and  the  people. 

6.  Because  the  eighth  and  sixteenth  counts  of  the  Indictment  are  too  vague, 
general,  insufficient,  and  uncertain,  to  afford  the  accused  proper  notice  to  plead 
and  prepare  their  defence,  and  set  forth  no  specific  offence  under  the  law. 

6.  Because  the  verdict  of  the  jury  against  the  defendants  is  not  warranted  or 
supported  by  law. 

On  this  motion  the  opinion  of  the  judges  were  divided  and  at  the  instance  of 
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civilization  exists.  It  is  not,  therefore,  a  right  granted  to  the  people  by  the 
Constitution.  The  government  of  the  United  States  when  established  foand 
it  in  existence,  with  the  obligation  on  the  part  of  the  States  to  afford  it  protection. 
As  no  direct  power  over  it  was  granted  to  Congress,  it  remains  sabject  to  State 
jurisdiction. 

Held,  that  the  particular  amendment  of  the  Constitution  now  under  considera- 
tion assumes  the  existence  of  the  right  of  the  people  to  assemble  for  lawful  pur- 
poses, and  protects  it  against  encroachment  by  Congress.  The  right  was  not 
created  by  the  amendment ;  neither  was  its  continuance  guaranteed,  except  as 
against  congressional  interference.  For  their  protection  in  its  enjoyment,  there- 
fore, the  people  must  look  to  the  States.  The  power  for  that  purpose  was  origi- 
nally placed  there,  and  it  has  never  been  surrendered  to  the  United  States. 

Held,  that  if  it  had  been  alleged  in  these  counts,  that  the  object  of  the  defend- 
ants was  to  prevent  a  meeting  for  such  a  purpose,  the  case  would  have  been 
within  the  statute,  and  within  the  scope  of  the  sovereignty  of  the  United  States. 
Such,  however,  is  not  the  case.  The  offence,  as  stated  in  the  indictment, 
will  be  made  out,  if  it  be  shown  that  the  object  of  the  conspiracy  was  to 
prevent  a  meeting  for  any  lawful  purpose  whatever. 

Held,  that  the  second  and  tenth  counts  are  equally  defective.  The  right  there 
specified  is  that  of  "bearing  arms  for  a  lawful  purpose."  This  is  not  a  right 
granted  by  the  Constitution.  Neither  is  it  in  any  manner  dependent  upon  that 
instrument  for  its  existence.  The  second  amendment  declares  that  it  shall  not 
be  infringed  ;  but  this,  as  has  been  seen,  means  no  more  than  that  it  shall  not 
be  infringed  by  Congress.  This  is  one  of  the  amendments  that  has  no  other 
effect  than  to  restrict  the  powers  of  the  national  government,  leaving  the 
people  to  look  for  their  protection  against  any  violation  by  their  fellow  citizens 
of  the  rights  it  recognizes,  to  what  is  called  the  *'  powers  which  relate  to  merely 
municipal  legislation,  or  what  was,  perhaps,  more  properly  called,  internal 
police,"  "not  surrendered  or  restrained"  by  the  Constitution  of  the  United 
States. 

Held,  that  the  third  and  eleventh  counts  are  even  more  objectionable.  They 
charge  the  intent  to  have  been  to  deprive  the  citizens  named,  they  being  in 
Louisiana,  *  *  of  their  respective  several  lives  and  liberty  of  person  without  due 
process  of  law."  This  is  nothing  else  than  alleging  a  conspiracy  to  falsely 
imprison  or  murder  citizens  of  the  United  States,  being  within  the  territorial 
jurisdiction  of  the  State  of  Louisiana.  The  rights  of  life  and  personal  liberty 
are  natural  rights  of  man.  "  To  secure  these  rights,"  says  the  DeidaratiOii  of 
Independence,  "  governments  are  Instituted  among  men,  deriving  their  just 
powers  from  the  consent  of  the  governed."  The  very  highest  duty  of  the 
States,  when  they  entered  into  the  Union  under  the  Constitution,  was  to  pro- 
tect all  persons  within  their  boundaries  in  the  enjoyment  of  these  "  unalien- 
able rights  with  which  they  were  endowed  by  their  Creator."  Sovereignty, 
for  this  purpose,  rests  alone  with  the  States.  It  is  no  more  the  duty  or  within 
the  power  of  the  United  States  to  punish  for  a  conspiracy  to  falsely  imprison 
or  murder  within  a  State,  than  it  would  be  to  punish  for  false  imprisonment  for 
murder  itself.  The  fourteenth  amendment  prohibits  a  State  from  depriving 
any  person  of  life,  liberty,  or  property,  without  due  process  of  law;  but  this 
adds  notliing  to  the  rights  of  one  citizen  as  against  another.  It  simply  furnishes 
an  additional  guaranty  against  any  encroachment  by  the  States  upon  the  funda- 
mental rights  which  belong  to  every  citizen  as  a  member  of  society.  It  secures 
"the  individual   from  the  arbitrary  exercise  of  the  powers  of  government, 
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Certainly  it  will  not  be  claimed  that  the  United  States  have  the  power  or  are 
required  to  do  mere  police  daty  in  the  States.  If  a  State  cannot  protect  itself 
against  domestic  violence,  the  United  States  may,  upon  the  call  of  the  exec- 
utive, where  the  legislature  cannot  be  convened,  lend  their  assistance  for  that 
purpose.  This  is  a  guaranty  of  the  Constitution  ;  but  it  applies  to  no  case  like 
this. 

Held,  that  the  first,  second,  third,  fourth,  sixth,  seventh,  ninth,  tenth,  eleventh, 
twelfth,  fourteenth,  and  fifteenth  counts  do  not  contain  charges  of  a  criminal 
nature  made  indictable  under  the  laws  of  the  United  States,  and  are  not  good 
and  sufficient  in  law.  They  do  not  show  that  it  was  the  intent  of  the  defend- 
ants, by  their  conspiracy,  to  hinder  or  prevent  the  enjoyment  of  any  right  granted 
or  secured  by  the  Constitution. 

Held,  that  the  intent  charged  in  the  fifth  and  thirteenth  is  "to  hinder  and 
prevent  the  parties  in  their  respective  free  exercise  and  enjoyment  of  the  rights, 
privileges,  immunities,  and  protection  granted  and  secured  to  them  respectively 
as  citizens  of  the  United  States,  and  as  citiaEens  of  said  State  of  Louisiana," 
"  for  the  reason  that  they,  *  *  *  being  then  and  there  citizens  of  said  State 
and  of  the  United  States,  were  persons  of  African  descent  and  race,  and  persons 
of  color,  and  not  white  citizens  thereof  ;"  and  in  the  eighth  and  sixteenth,  to 
hinder  and  prevent  them  "  in  their  several  and  respective  free  exercise  aod  en- 
joyment of  every,  each,  all,  and  singular  the  several  rights  and  privileges 
granted  and  secured  to  them  by  the  constitution  and  laws  of  the  United  States." 
The  same  general  statement  of  the  rights  to  be  interfered  witl^  is  found  in  the 
fifth  and  thirteenth  counts. 

Heldt  that  the  question  here  is  whether  the  offence  has  here  been  described 
at  all.  These  counts  in  the  indictment  charge,  in  substance,  that  the  intent 
in  this  case  was  to  hinder  and  prevent  these  citizens  in  the  free  exercise  and  en- 
joyment of  '•  every,  each,  all,  and  singular  "  the  rights  granted  them  by  the 
Constitution,  &c.     There  is  no  specification  of  any  particular  right. 

Held,  that  in  criminal  cases,  prosecuted  under  the  laws  of  the  United  States, 
the  accused  has  the  constitutional  right  ''to  be  informed  of  the  nature  and 
cause  of  the  accusation."  The  indictment  must  set  forth  the  offence  "with 
clearness  and  all  necessary  certainty,  to  apprise  the  accused  of  the  crime  with 
which  he  stands  charged,  and  every  ingredient  of  which  the  offence  is  composed, 
must  be  accurately  and  clearly  alleged.  It  is  an  elementary  principle  of  crimi- 
nal pleading,  that  where  the  definition  of  an  offence,  whether  it  be  at  common 
law  or  by  statute,  includes  generic  terms,  it  is  not  sufficient  that  the  indictment 
shall  charge  the  offence  in  the  same  generic  terms  as  in  the  definition  ;  but  it 
must  state  the  species, —  it  must  amount  to  particulars.  A  crime  is  made  up  of 
acts  and  intent ;  and  these  must  be  set  forth  in  ihe  indictment,  with  reasonable 
particularity  of  time,  place,  and  circumstances.  The  indictment  should  state 
the  particulars,  to  inform  the  court  as  well  as  the  accused. 

Held,  that  these  counts  are  too  vague  and  general.  They  lack  the  certainty 
and  precision  required  by  the  established  rules  of  pleading,  and  they  are  not 
good  and  sufficient  in  law.     United  States  v.  OruikshaTik,  400. 


5.  The  accused  were  indicted  at  the  Orleans  Oyer  and  Terminer  for  a  conspi- 
racy to  cheat  and  defraud  one  Marcia  A.  Mcllrath.  They  were  tried  and  con- 
victed in  the  Court  of  General  Sessions  of  the  same  county. 

The  counsel  for  the  accused  insists,  that  the  indictment  is  defective  inas- 
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or  upon  the  necessary  instrument  of  exporting  an  article  intended  for  export, 
is  a  taxation  upon  the  article  itself,  and  not  permitted  by  the  Federal  consti- 
tution. 

6.  That  the  imposition  by  a  State  of  a  tax  upon  a  particular  kind  of  business 
is  constitutional,  although  the  subject-matter  of  the  business  relates  entirely  to 
dealing  with  foreign  countries.     Tlie  People  v.  JHori/ig,  1. 

2.  The  prisoner  was  convicted  of  petit  larceny,  by  the  Court  of  Special  Ses- 
sions of  the  Peace  in  and  for  the  county  of  New  York.  The  court  of  special 
sessions  was  held  by  three  persons  appointed  police  justices  under  the  provi- 
sions of  the  act,  chap.  538,  Laws  of  1873. 

It  is  insisted  by  the  counsel  for  the  prisoner  that  the  appointment  of  police 
justices  is  provided  for  in  art.  6,  §  18,  of  the  State  Constitution,  adopted  in  1870, 
In  the  words  :  "  Justices  of  the  pe-ace  and  District  Court  justices  shall  be  elected 
in  the  different  cities  of  this  State,  in  such  manner,  and  with  such  powers,  and 
for  such  terms,  respectively,  as  shall  be  prescribed  by  law.*' 

Held,  that  among  the  principles  to  be  applied  in  the  construction  of  consti- 
tutions is  the  principle,  that  the  makers  of  such  instruments  and  the  people 
who  have  adopted  them  must  be  deemed  to  have  employed  words  in  their  nat- 
ural sense,  and  to  have  intended  what  they  said. 

Held,  that,  applying  this  principle,  there  is  nothing  in  the  subject-matter  or 
the  context  either  to  require  or  to  warrant  the  court  from  departing  from  the 
plain  sense  and  import  of  the  terms  used.  By  justices  of  the  peace  were  not 
meant  officers  having  part  only  of  the  authority  of  justices  of  the  peace  —  that 
is,  their  civil  jurisdiction  only,  but  it  included  their  criminal  jurisdiction  as 
well. 

Held,  that  police  justices  in  the  city  of  New  York  are  not  included  by  the 
terms  justicc^s  of  the  peace  in  cities,  as  used  in  the  section  of  the  Constitution 
in  question,  but  that  those  officers  may  rightfully  be  appointed,  as  provided  in 
the  act  of  1873. 

Held,  that  the  title  of  the  act  in  question  expresses  that  the  bill  ia  a  local  one 
and  that  it  does  not  embrace  more  than  one  subject ;  and  that  all  of  the  pro- 
visions of  the  statute  relates  to  the  same  subject,  and  all  are  essential  to  work 
out  the  legitimate  purpose  of  the  law  —  the  securing  better  administration  in 
the  courts  mentioned  in  the  act.     Werukr  v.  The  People,  73. 

3.  The  prisoner  was  convicted  by  the  City  Court  of  Long  Island  City,  of  bur- 
glary, and  sentenced  to  be  imprisoned  in  the  State  prison,  at  hard  labor,  for  the 

*  term  of  seven  years  and  six  months. 

It  is  claimed  that  the  court  before  which  the  prisoner  was  tried,  was  not  legally 
constituted. 

Tlie  court  was  created  by  chapter  460,  of  the  Laws  of  1871,  and  the  act  is  en- 
titled, "  An  act  to  revise  the  charter  of  Long  Island  City." 

Jlcld,  that  the  constitutional  provision  contained  in  the  sixteenth  section  of 
article  3,  of  the  Constitution,  has  not  been  disregarded.  It  is  plain,  that  an  act 
creating  a  municipality,  and  giving  to  it  necessary  legislative,  taxing,  judicial 
and  police  powers,  embraces  but  one  subject,  and  the  separate  provisions  of 
such  an  act  defining  and  granting  these  powers  are  but  parts  of  a  whole,  and 
essential  to  make  a  whole,  , 
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Heldf  that  the  constitational  provisions  forbidding  that  any  person  be  subject 
for  the  same  offence  to  be  twice  put  in  jeopardy  has  been  construed  to  mean  bj 
the  coarts  of  the  United  States,  Massachusetts  and  New  York,  that  there  miLst 
have  been  a  final  verdict  of  conviction  or  acquittal  upon  a  valid  indictment. 

See  foot  note  at  the  end  of  this  case.     Ah  King  v.  Tfie  People,  429. 

6.  The  judges  of  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  certified  their  division  of  opinion  in  this  case. 

The  defendant  was  indicted  in  the  Circuit  Court  for  the  Southern  District  of 
New  York,  for  an  alleged  offence  against  the  United  States,  described  in  the 
ninth  subdivision  of  section  5132  of  the  Revised  Statutes.  All  of  that  statute 
applicable  to  this  case  reads  as  follows  :  "  every  person  respecting  whom  pro> 
ceedings  in  bankruptcy  are  commenced,  either  upon  his  own  petition  or  that  of 
a  creditor,"  who,  within  three  months  before  their  commencement,  *' under  the 
false  color  and  pretence  of  carrying  on  business,  and  dealing  in  the  ordinary 
course  of  trade,  obtains  on  credit  from  any  person  any  goods  or  chattels  with 
intent  to  defraud,"  shall  be  punished  by  imprisonment  for  a  period  not  exceed- 
ing three  years. 

The  indictment  charged  the  defendant  with  having,  within  three  months  pre- 
vious to  the  commencement  of  his  proceedings  in  bankruptcy,  porchnsed  and 
obtained  on  credit  goods  from  several  merchants  in  the  city  of  New  York,  upon 
the  pretence  and  representation  of  carrying  on  business  and  dealing  in  the  ordi- 
nary course  of  trade  as  a  manufacturer  of  clothing  ;  whereas  he  was  not  carrying 
on  business  in  the  ordinary  course  of  trade  as  such  manufacturer,  but  was  sell- 
ing goods  to  some  parties  by  the  piece  for  cost,  and  to  other  parties  at  auction 
for  less  than  cost,  and  that  these  pretences  and  representations  were  made  to 
defraud  the  parties  from  whom  t^e  goods  were  purchased. 

Upon  the  trial  the  defendant  was  convicted,  and  on  motion  in  arrest  of  judg- 
ment, the  Court  were  opposed  in  opinion  and  they  certified  the  question  upon 
which  they  differed  as  follows:  —  ''If  a  person  shall  engage  in  a  transaction 
which,  at  the  time  of  its  occurrence,  is  not  a  violation  of  any  law  of  the  United 
States,  to  wit,  the  obtaining  goods  upon  credit  by  false  pretences,  and  if,  sub- 
sequently thereto,  proceedings  in  bankruptcy  shall  be  commenced  respecting 
him,  is  it  within  the  constitutional  limits  of  congressional  legislation  to  subject 
him  to  punishment  for  such  transaction  considered  in  connection  with  the  pro- 
ceedings in  bankruptcy  ?" 

Held,  that  an  act  which  is  not  an  offence  at  the  time  it  is  committed  cannot  be- 
come such  by  any  subsequent  independent  act  of  the  party  with  which  it  has 
no  connection.  The  criminal  intent  essential  to  the  commission  of  a  public 
offence  must  exist  when  the  act  complained  of  is  done  :  it  cannot  be  impute  I 
to  a  party  from  a  subsequent  independent  transaction. 

Held,  that  the  act  described  in  the  ninth  suMivision  of  section  5183  of  the  R»- 
vised  Statutes  is  one  which  concerns  only  the  State  in  which  it  is  committed : 
it  does  not  concern  the  United  States. 


Held,  that  the  answer  to  the  question  certified  must  be  in  the  negative. 
United  States  v.  Fox,  476. 
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4.  The  accused  was  charged  with  the  murder  of  his  wife  by  administering  lo 
her  corrosive  sublimate.  The  prisoner  was  tried  by  a  Court  of  Oyer  and  Termi- 
ner. At  the  commencement  of  tiie  trial,  there  were  upon  the  bench  a  justice 
of  the  Supreme  Court,  Hon.  A.  D.  Waite,  county  judge  of  Washington  county, 
and  two  justices  of  the  Sessions,  Lyle  and  Steere.  After  several  days  of 
session,  Justice  Steere  left  the  court  and  did  not  return  until  two  days  after. 
After  the  charge  to  the  jury  had  been  delivered  by  the  presiding  judge.  Judge 
Waite  left  the  court  and  was  not  present  when  the  jury  came  in  and  rendered 
their  verdict. 

Heldy  that  when  Justice  Steere  left,  a  competent  court  remained,  but  his  absence 
for  a  day  disqualified  him  from  further  sitting  on  that  trial. 

Held,  further,  that  Judge  Waite  having  left  the  court  there  remained  but  two 
qualified  members,  the  presiding  judge  and  Justice  Lyle.  They  did  not  consti- 
tute a  legal  court.     TJie  People  v.  Shayi,  380. 

5.  The  accused  was  indicted  in  the  Oyer  and  Terminer  held  in  the  county  of 
Ontario,  for  grand  larceny,  andf  by  that  court  the  indictment  was  sent  for  trial 
to  the  Sessions  of  that  county.  After  the  charge  to  the  jury,  they  retired  to 
consider  their  verdict  and  the  justices  of  the  Sessions  who  sat  as  part  of  the 
court  during  the  trial,  left  the  court  room.  While  they  were  absent,  the  jury 
came  in  and  stated  that  they  had  agreed  upon  their  verdict.  The  county 
judge  then,  in  the  absence  of  the  other  members  of  the  coiirt,  received  the  verdict 
of  the  jury.  The  jury  was  polled  at  the  request  of  the  counsel  for  the  accused, 
and  each  answering  guilty,  their  verdict  was  entered  by  the  clerk.  The  counsel 
for  the  accused  made  a  motion  in  arrest  of  judgment,  upon  the  ground  that  the 
verdict  was  improperly  received  and  entered.  The  motion  was  denied  and  the 
accused  was  sentenced  by  the  county  judge,  to  imprisonment  in  the  Monroe 
county  penitentiary  for  one  year. 

Held  J  that  the  rule  is  too  well  settled  to  be  departed  from  or  modified,  that  a 
verdict  must  be  delivered  in  open  court.  To  permit  verdicts  to  be  received 
otherwise  than  in  open  court,  would  lead  to  the  greatest  abuses.  When  the 
verdict  was  received,  in  this  case,  the  court  was  held  by  the  county  judge 
only,  and  he  cannot,  under  the  law,  hold  a  Court  of  Sessions.  The  conviction 
was,  therefore,  illegal  and  must  be  reversed.     Hinman  v.  The  People^  536, 

CRIMINAL  RECOGNIZANCE. 

1.  This  was  an  appeal  from  an  order  of  the  General  Term  of  the  Supreme  Court, 
affirming  an  order  of  Special  Term,  which  denied  a  motion  of  defendant,  to  va- 
cate a  judgment  entered  on  a  forfeited  criminal  recognizance.  The  judgment 
was  perfected  under  chapter  315,  of  the  Laws  of  1844.  The  record  consisted  of 
the  recognizance  and  certified  copy  of  the  order  forfeiting  the  same. 

The  defendant  urges  as  a  ground  for  vacating  the  judgment,  that  the  sum- 
mary method  of  perfecting  such  a  judgment  upon  forfeited  recognizances, 
authorized  by  the  laws  of  1844  and  1861,  is  in  direct  contravention  of  the  funda- 
mental doctrine  embodied  in  the  State  Constitution,  that  "  no  person  shall  be 
deprived  of  life,  liberty  or  property,  without  due  process  of  law." 

Heldy  that  the  defendant  is  not  in  a  situation  to  take  this  objection.  By  the 
recognizance  the  defendant  acknowledged  an  indebtedness,  subject  to  a  defeas- 
ance, and  consented  that  upon  failure  to  perform  the  condition,  the  debt  should 
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tbe  people  claim  that  there  was  a  breach  of  the  condition  of  such  recognizaoce. 
The  statute  declares  that  **  the  committing  of  any  of  the  acts  which  consti- 
tuted the  person  so  bound,  a  disorderly  person,  shall  be  deemed  a  breach  of  the 
condition  of  such  recognizance."  The  evidence  in  the  case  is,  that  the  wife  left 
her  husband  voluntarily  in  December,  1872,  for  the  purpose  of  recruiting  her 
health  ;  that  her  husband  was  opposed  to  her  leaving,  and  told  her  if  she  did  go, 
not  to  return.  Thc^e  parties  had  been  married  several  years,  and  had  two  chil- 
dren, one  twelve  years  old,  and  the  other  an  infant  about  a  month  old.  They 
had  resided  most  of  the  time  in  the  house  with  the  parents  of  the  husband  upon 
a  large  farm,  but  at  the  time  of  her  leaving  they  wereliving  in  a  'hotel,  a  few 
rods  distant,  kept  by  the  husband,  but  which  was  soon  after  rented,  and  the 
husband  returned  to  reside  with  his  father  and  mother.  At  the  time  of  the 
execution  of  the  recognizance  they  were  living  separate  and  apart.  On  the  day 
the  recognizance  was  executed,  the  husband  offered  to  take  the  wife  and  chil- 
dren to  his  father's  home  and  support  them  there  as  they  had  been  before  sup- 
ported, occupying  a  separate  portion  of  the  house.  The  recognizance  was  given 
March  6, 1873,  and  on  the  25Ui  of  March  the  wife  wrote  to  defendant  as  follows : 
"  I  want  you  to  come  immediately,  or  send  some  one  with  means  to  pay  for 
my  support,  and  the  support  of  your  little  children  from  March  sixth  up  to  the 
present  time,  or  I  shall  prosecute  the  bail  bonds."  The  husband  answered  on  the 
twenty-ninth  :  **  I  am,  and  at  all  times  have  been  ready  and  willing  to  support 
you  at  home,  but  not  while  you  are  absent  therefrom  agunst  my  wishes  and 
consent."  The  wife  declined  to  go  with  her  husband,  or  to  allow  him  to  take 
the  children,  and  she  gave  as  a  reason  that  she  would  not  live  in  the  house  with 
his  parents.  She  testified,  "  I  declined  to  go  to  the  house  with  his  father  and 
mother.  I  would  not  live  in  the  family  with  them."  She  also  testified,  "  I 
stated  further  in  this  conversation  that  it  was  not  a  suitable  place  because  his 
father  was  intemperate,  and  very  abusive  ;  he  abused  every  one  in  the  house. 
I  told  him  it  was  not  a  proper  place  to  take  me  and  the  children.  I  don't  re- 
member that  I  did  state  anything  why  it  was  not  proper." 

Held,  that  this  evidence  was  not  sufficient  to  establish  a  breach  of  the  re- 
cognizance. There  was  no  pretence  that  the  apartments  were  not  comfortable, 
and  the  offered  support  proper  and  suitable.  Nor  was  it  claimed  that  the  wife 
had  been  cruelly  treated,  or  that  her  health  or  life  was  in  danger  from  personal 
violence. 

Held,  that  the  husband  has  a  right  to  select  his  own  residence,  and  the  sup- 
port which  this  statute  was  intended  to  secure  is,  the  necessaries  of  life,  or  such 
as  the  parties  have  been  accustomed  to,  and  the  husband  is  able  to  provide. 

Held,  that  this  summary  statute  was  designed  to  enforce  actual  physical  sup- 
port only,  not  to  interfere  with  marital  relations,  and  when  such  support  is  ten- 
dered, the  husband  cannot  be  convicted  in  this  quasi  criminal  proceeding  for 
refusing  or  neglecting  to  furnish  it.     The  People  v.  Pettit,  489. 

DISORDERLY   HOUSE. 

1.  The  prisoners  were  convicted  before  the  Court  of  Special  Sessions  of  the 
Peace  in  the  city  of  New  York,  of  keeping  a  disorderly  house. 

The  question  came  up  on  a  writ  of  certiorari. 

The  return  to  the  writ  stated  that  the  relators  were  broaght  before  a  commit- 


ceued  u  to  the  cause  of  her  iltnees.  Neltlier  of  tlicse  gtnlemi^Dtti  would  havo 
bopD  competeol  evideDCe  if  the  deceased  had  been  alive  and  examined  as  h  wit- 
ness nnder  oath  :  and  the?  were  therefore  eqnalljr  Inndmissible  as  df  ing  dec- 
UntioDS.     5^10  V.  The  PtopU.  200. 

3.  The  accused  was  indictiMl,  tried  and  cooTicted,  in  the  O^er  and  Termlnet 
of  the  count;  of  Qayagi,  of  the  crime  of  murder  in  the  Srat  degree.    The  Oeneral 
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Term  of  the  Supreme  Court,  in  the  fourth  judicial  department,  affirmed  the 
judgment,  and  the  accused  brought  error. 

On  the  trial  of  the  accused,  the  ante  mortem  declarations  of  the  deceased,  were 
admitted  in  evidence,  under  objections.  Those  objections  were,  that  the  djing 
declarations  of  the  deceased  should  not  have  been  admitted,  because  it  did  not 
appear  they  were  made  under  an  impression  of  immediate  dissolution,  and, 
because  they  were  expressions  of  opinion,  not  statements  of  what  the  deceased 
knew  to  be  facts. 

Held,  that  these  objections  are  not  tenable.  The  facts,  as  they  appeared  on 
the  trial  were,  that  on  Thursday  evening,  August  9,  1877,  the  deceased,  Charles 
Moore,  a  farmer  living  in  Cayuga  county,  who  was  a  son-in-law  of  the  accnsed, 
was  shot  as  he  was  returning  from  his  pasture,  and  died  on  the  iSunday  follow- 
ing. From  the  time  he  was  shot  the  deceased  was  apprehensive  that  the  woand 
was  fatal.  On  Friday  the  deceased  repeatedly  stated  that  he  would  not  re- 
cover, and  on  Saturday  morning  he  was  told  by  his  physician  that  he  must  die, 
and  there  is  not  a  doubt  from  the  evidence  but  that  he  believed  so  himself. 
The  only  declarations  allowed  in  evidence  were  the  ones  made  by  the  deceased 
on  Saturday,  a  short  time  before  his  death. 

As  to  the  second  ground  of  objection,  it  appeared  that  the  prisoner  approached 
the  deceased,  disguised  as  a  tramp,  and  that  deceased  stated,  that  at  first  he  did 
not  recognize  him,  but  when  he  drew  the  pistol  "  and  commenced  his  pranks," 
he  knew  that  it  was  the  prisoner.  This  was  the  relation  of  a  fact,  and  that  he 
spoke  from  knowledge  derived  from  personal  observation.  Brotherton  v. 
T/ie  People,  520. 

EMBEZZLEMENT. 

1.  Tlie  accused  was  indicted  for  embezzling,  at  different  times,  money  belong- 
ing to  the  money-order  office  in  the  city  of  New  York,  he  being  a  clerk  therein 
at  the  times  when  the  alleged  crimes  were  committed.  The  indictment  was 
based  upon  the  eleventh  section  of  the  "Act  to  establish  a  postal  money -order 
system,"  passed  May  17,  1864. 

The  indictment  was  found  on  the  21st  of  February,  1874,  and  the  accused 
pleaded,  "that  the  several  offences  did  not  arise,  exist,  or  accrue,  within  two 
years  next  before  the  finding  of  said  indictment.*'  To  this  plea  the  United 
States  demurred.  Upon  the  sufficiency  of  this  plea  the  judges  were  divided  in 
opinion,  and  such  division  of  opinion  between  the  judges  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York,  was  certified. 

The  "Act  for  the  punishment  of  certain  crimes  against  the  United  Stales," 
passed  30th  of  April,  1790,  declares,  "  Nor  shall  any  person  be  prosecuted,  tried 
or  punished  for  any  offence  not  capital,  nor  for  any  fine  or  forfeiture  under 
any  penal  statute,  unless  the  indictment  or  information  for  the  same  shall  be 
found  or  instituted  within  two  years  from  the  time  of  committing  the  offence 
or  incurring  the  fine  or  forfeiture  aforesaid."  The  act  of  the  26th  of  March, 
1804,  in  addition  enacts,  "that  any  person  guilty  of  crimes  arising  nnder  the 
revenue  laws  of  the  United  States,  or  incurring  any  fine  or  forfeiture  by 
breaches  of  said  laws,  may  be  prosecuted,  tried  and  punished,  provided  the 
indictment  or  information  be  found  at  any  time  within  five  years  after  com- 
mitting the  offence  or  incurring  the  fine  or  forfeiture,  any  law  or  provision  to 
the  contrary  notwithstanding." 
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payments  upon  it.  This  was  not  sufficient.  A  recognizance  is  said  to  be  a  mat- 
ter of  record.  I  Chit.  Crim.  L.,  90  ;  Peoples.  Kans,  4i  Den.,  530.  But  this  was 
taken  before  a  police  justice  in  the  city  of  New  York,  under  the  statute  in  rela- 
tion to  disorderly  persons,  and  is  but  an  acknowledgment,  upon  which,  pierhaps, 
a  record  might  be  made  up.  It  does  not  appear  to  have  been  filed  with  any 
officer,  and  there  was  no  proof  of  its  execution,  nor  of  the  identity  of  the  persons 
recognized,  except  by  the  payments.  Id, 

8.  The  defendant  was  indicted  in  the  county  of  Monroe  for  the  crime  of  receiv- 
ing stolen  goods,  knowing  them  to  be  stolen. 

Held,  that  the  rule  is  well  established,  that  in  cases  like  the  present,  where 
guilty  knowledge  is  an  ingredient  of  the  offence  charged,  the  same  may  be 
proved  as  other  facts  are  proved,  by  circumstantial  evidence,  and  that  other  acts 
of  a  like  character,  although  involving  substantive  crimes,  may  be  given  in 
evidence  to  prove  the  scienter.  The  principal  limitation  of  this  rule  is,  that 
the  criminal  act  which  is  sought  to  be  given  in  evidence,  must  be  necessarily 
connected  with  that  which  is  the  subject  of  the  prosecution,  either  from  some 
connection  of  time  and  place,  or  as  furnishing  a  clue  to  the  motive  on  the  part 
of  the  accused. 

Held,  that  the  declarations  of  a  party  to  a  civil  or  criminal  procedure,  in  respect 
to  matters  within  his  own  knowledge,  or  of  which  he  may  be  presumed  to  have 
knowledge,  and  relevant  to  the  issue,  are  always  competent  against  him. 

Held,  that  the  true  rule  and  the  only  rule  that  can  be  sustained  upon  prin- 
ciple is,  that  the  intendment  of  law  is,  that  an  error  in  the  admission  of  evidence 
is  prejudicial  to  the  party  objecting,  and  will  be  ground  for  the  reversal  of  the 
judgment  unless  the  intendment  is  clearly  repelled  by  the  record.  The  error 
must  be  shown  conclusively  to  be  innoxious.  It  is  not  enough  that  the  appellate 
court  may  be  of  the  opinion  that  the  result  ought  to,  and  probably  would  have 
been  the  same  if  the  objectionable  evidence  had  been  excluded,  and  especially 
ought  not  such  a  presumption  avail  to  cure  an  error  upon  a  criminal  triaL 
Coleman  v.  2'he  Peojyle,  18. 

4.  The  defendant  was  indicted  for  having  in  possession,  with  Intent  to  utter, 
an  altered  bill.  On  the  trial  the  district  attorney  proved  the  finding  of  the 
altered  bill  upon  the  defendant ;  his  confession  that  the  bUl  '*  was  one  he  had 
fixed  that  day,"  and  that  "  he  did  not  think  he  had  passed  over  three  in  a  week, 
perhaps  not  more  than  one,"  and  that  "  it  was  a  great  trouble  for  so  little  money." 
The  district  attorney  further  proved,  under  objection,  that  the  officer  "  searched 
the  defendant's  wife  and  found  in  her  possession  the  handkerchief  produced, 
having  a  large  number  of  the  ends  of  figures  in  the  margin  cut  from  hank 
bills  now  shown." 

Held,  that  the  evidence  showing  the  wife  had  in  her  possession  engraved 
figures,  cut  from  genuine  bills,  was  incompetent,  as  there  was  no  evidence  of 
any  concert  between  the  prisoner  and  his  wife,  or  that  either  of  them  bad 
any  knowledge  of  the  facts  which  were  proved  against  the  other.  Where 
two  persons  sustaining  the  relation  of  husband  and  wife  are  each  fonnd  doing 
acts  indicating  criuiinal  designs  of  the  same  nature,  there  are  strong  reasons  for 
conjecturing  that  they  are  conspiring  together  ;  but  it  is  mere  conjecture,  and 
not  evidence,  even  presumptive  of  the  fact.     The  People  v.  UunnSy  23. 

5.  The  defendant  was  tried  and  convicted  of  grand  larceny,  in  stealing  a  quan- 
tity of  pig-iron. 
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either  express  or  implied,  of  the  truth  of  a  statement  made  by  others  nnder  the 
same  circumstances  is  equally  admissible.  His  conduct  and  acts,  as  well  when 
in  custody  as  when  at  large,  may  be  given  in  evidence  against  him,  and  their 
cogency  as  evidence  will  bo  determined  by  the  jury. 

Held,  that  a  conspiracy  may  be  proved,  as  other  facts  are  proved,  by  circum- 
stantial evidence,  and  parties  performing  disconnected  overt  acts,  all  contribut- 
ing to  the  same  result  and  the  consummation  of  the  same  offence,  may,  by  the 
circumstances  and  their  general  connection  or  otherwise,  be  satisfactorily  shown 
to  be  conspirators  and  confederates  in  the  commission  of  the  offence.  If  there 
was  evidence  to  justify  the  conclusion  that  the  parties  were  all  acting  wiih  a 
common  purpose  and  a  common  design,  and  although  there  may  have  been  no 
previous  combination  or  confederacy  to  commit  this  particular  offence,  the  con- 
duct and  actions  of  the  several  parties,  and  thp  parts  they  severally  performed 
in  the  actual  perpetration  of  the  crime,  was  sufficient  to  make  the  acts  and  dec- 
larations of  each,  from  the  commencement  to  the  consummation  of  the  offence, 
evidence  against  the  others.  The  declarations  were  not  given  in  evidence  to 
prove  the  guilt  of  the  parties  on  trial,  and  as  the  declarations  of  one  conspirator 
against  another,  but  as  a  part  of  the  res  gestcB,  a  part  of  the  history  of  the  trans- 
action, and  as  such  it  was  competent. 

Uddy  that  the  admission  of  the  question  "  What  did  Reynolds  sayf*  and  the 
answer  "There  goes  the  other  one,"  or  "one  of  the  parties,"  "the  lawyer," 
pointing  to  Mulhall,  under  the  objection  it  was  "not  rebutting  evidence,"  was 
not  error,  as  it  was  discretionary  with  the  court  to  permit  the  prosecution  to 
give  evidence  not  strictly  responsive,  and  an  exception  does  not  lie  to  the  exer- 
cise of  such  discretion. 

Ileld,  that  the  juror.  Perry,  having  sold  his  real  estate  before  the  time  of  the 
trial,  and  not  being  assessed  for  personal  property,  was  not  a  qualified  juryman, 
and  the  holding  that  the  property  qualification,  when  questioned  by  a  challenge, 
must  be  that  required  to  authorize  the  original  selection  of  the  individoal  as  a 
juror,  was  not  error.     Kelly  v.  TJ^e  People,  30. 

7.  On  the  trial,  Mrs.  Phebe  Pensy  testified  on  the  part  of  the  people,  that  the 
defendant  and  his  wife  came  to  her  house,  and  that  Clara  Pensy  went  away  with 
defendant  in  a  buggy,  and  they  returned  about  one  o'clock  in  the  night ;  that 
the  witness  did  not  see  the  defendant  on  his  return  nor  speak  to  him,  nor  did 
he  come  into  the  house  when  he  came  back. 

The  district  attorney  then  offered  to  show  that  Clara  stated  to  the  witness, 
upon  her  return,  what  had  been  done  to  her  while  she  had  been  away,  which 
offer  was  allowed  by  the  court,  under  objection.  The  witness  then  testified  to 
what  had  been  done  and  said  by  Dr.  Crandall. 

The  district  attorney  offered  to  prove  the  dying  declarations  of  Clara  Pensy, 
which  were  admitted  under  the  objections  of  the  counsel  for  the  defendant. 

Held,  that  the  admission  of  evidence  of  the  statement  of  the  deceased,  in  the 
absence  of  the  accused,  as  to  what  was  done  and  said  by  Dr.  Crandall  at  his 
office,  was  error.  Anything  said  accompanying  the  performance  of  the  act,  ex- 
planatory thereof  or  showing  its  purpose  or  intention,  when  material,  is  com- 
petent as  part  of  the  act.  But  when  the  declarations  offered  are  merely  narratives 
of  past  occurrences,  they  are  incompetent,  and  not  part  of  the  res  gctke. 

Held,  also,  that  this  ruling  could  not  be  sustained  upon  the  ground  that  the 
deceased  was  a  co- conspirator.     To  make  the  declaration  competent  it  must 
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It  is  also  objected  that  there  was  no  evidence  that  the  prisoner  had  be«n  dis* 
charged  or  pardoned,  as  the  statute  requires,  except  by  the  fact  that  snfiBcient  time 
had  elapsed  to  enable  the  prisoner  to  serve  out  his  sentence.  This  we  held  to 
be  insutficient  in  the  recent  case  of  Woody.  T7ie  People^  1  Co  wen's  Grim.  Rep., 
554  ;  but  the  point  is  not  available  because  it  was  not  taken  on  the  trial.  The 
attention  of  the  court  should  have  been  called  to  the  question,  and,  if  decided 
adversely,  an  exception  taken.  If  this  had  been  done  the  prosecution  might 
have  supplied  the  proof.     Johnson  v.  Ttie  People,  48. 

10.  The  prisoner  was  indicted  and  convicted  of  forgery,  in  passing  a  counter- 
feit bill  on  the  Westfield  Bank. 

Held,  that  the  conviction  was  error.  The  admission  of  evidence  to  show  that 
the  prisoner  had  passed  two  bills  some  two  or  three  days  after  the  transacthin 
for  which  he  was  on  trial,  without  showing  they  were  of  the  same  bank,  as  the 
one  in  question,  nor  even  that  they  were  counterfeit,  had  no  legal  bearing  npon 
the  issue  which  was  on  trial.     TJie  Pe<fple  v.  Dibblet  &4. 

11.  The  defendant  was  convicted  of  rape.  The  prisoner  with  two  companions 
visited  the  complainant  at  her  rooms,  and  while  there,  and  at  that  time,  Mrs.  Mil- 
leay  the  prosecutrix  testified,  that  he  committed  the  crime  of  rape  upon  her. 
Upon  the  trial  the  prisoner  offered  to  prove  by  seven  witnesses  that  the  com- 
plainant was  in  the  habit  of  receiving  men  there  for  the  purpose  of  promiscuous 
intercourse,  and  for  liquor  especially.  This  evidence  was  objected  to  by  the 
prosecution  and  rejected  by  the  court. 

Heldy  that  the  question  was  whether  the  accused  ravished  the  prosecutrix  by 
force,  or  whether  she  assented  to  such  intercourse.  Upon  this  issue  all  the 
authorities  concur  in  holding  that  evidence  showing  that  the  character  of  the 
prosecutrix  for  chastity  was  bad,  is  competent,  and  this  for  the  reason  that  it 
is  more  probable  that  an  uncha.ste  woman  assented  to  such  intercourse  than  one 
of  strict  virtue.  The  evidence  is  received  upon  this  ground,  and  not  for  the 
purpose  of  impeaching  the  general  credibility  of  the  witness.  Evidence  show- 
ing that  the  prosecutrix  has  on  a  previous  occasion  had  connection  vrith  the 
accused  is  competent,  and  this  for  the  reason  that  having  done  this  shows  a 
probability  that  she  did  not  resist  but  consented  to  the  act  charged  in  the 
indictment.     Woods  v.  TJve  People^  55, 

12.  Conkey  and  Harrington  were  indicted  for  rape.  The  indictment  stated 
that  it  was  found  by  twenty  four  grand  jurors.  It  charged  in  first  count  rape 
against  both  ;  in  second  Conkey  with  rape,  and  Harrington  with  abetting  him  ; 
in  third  both  with  assault  with  intent  to  commit  rape.  The  district  attorney 
was  allowed  to  prove  under  objection  that  immediately  after  the  offence  was 
committed,  Conkey  overturned  the  stove,  broke  windows  and  threw  articles 
out  of  the  room. 

The  court  allowed  the  prosecution  to  prove  by  the  prosecutrix  that  on  the  day 
of  the  rape  that  she  told  one  Edwards  of  the  crime,  and  she  added  "  I  did  not 
tell  him  all  that  was  done.  I  told  him  they  had  abused  me."  On  cross-exami- 
nation she  swore,  "  I  did  not  tell  Conkey  had  had  connection  with  me.  I  told 
him  the  rest  they  had  done."  The  prosecutrix's  husband  was  allowed  to  tes- 
tify: "I  first  told  Mr.  Edwards  of  what  had  happened  Sunday  morning.  I 
did  not  tell  him  about  C-onkey  getting  on  the  bed,  but  my  wife  did.  She  said 
they  abused  her  so  she  could  not  help  about  putting  up  the  stove."  Med  bury, 
for  defendant,  testified  :  "  I  think  I  know  how  she  is  regarded  in  New  Berlin 
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depending  apon  the  result  of  illicit  interooorse  as  fnrnishing  evidence  of  Tirtae 
to  complete  the  mutnality  of  the  contract,  the  case  was  not  within  the  statute. 
The  court  declined  so  to  charge. 

Held  {Church,  Ch.  J,,  and  RapaUo,  J.,  dissenting),  no  error,  as  there  was  do 
just  foundation  in  the  evidence  to  claim  that  the  promise  was  to  many  only  in 
case  the  accused  should  be  satisfied  that  the  prosecutrix  was  a  virgin  ;  that  it 
was  to  the  promise  and  not  to  any  test  of  virginity  that  she  gave  her  consent.  Id, 

16.  The  time  of  the  alleged  seduction  was  Febroary  5,  1871,  followed  by  sab- 
sequent  intercourse  down  to  August,  of  the  same  year.  It  was  proved,  without 
objection,  that  the  prosecutrix  was  delivered  of  a  child  February  10,  1872.  The 
prosecution  disclaimed  any  reliance  upon  this  fact  as  corroborating  the  evidence 
of  the  prosecutrix  ;  the  court  held  the  evidence  immaterial. 

The  prisoner's  counsel  offered  evidence  that  between  the  5th  of  FebruAiy  and 
the  1st  of  May,  1871,  the  prosecutrix  had  carnal  connection  with  another  man, 
which  was  excluded. 

Held  (Church,  Ch.  J,,  and  RapaUo,  J,,  dissenting),  no  error ;  that  pregnancy 
was  not  essential  to  the  consummation  of  the  offence  charged  ;  that  the  evidence 
rejected  could  only  have  been  material  to  obviate  the  effect  of  that  fact  as  cor- 
roborative evidence,  and,  as  that  was  expressly  disavowed,  the  rejection 
was  proper. 

17.  Also,  that  the  rejection  could  be  sustained  npon  the  ground  that  the  offer 
was  not  limited  to  show  any  illicit  intercourse  at  a  time  when  the  child  could  have 
been  begotten,  and  was  in  effect  simply  to  show  that  after  the  alleged  seduction 
she  had  been  guilty  of  fornication  with  another  person,  which  was  clearly  inoom 
petent.  The  prisoner's  counsel  then  asked  to  have  the  evidence,  as  to  the  birth 
of  the  child,  stricken  out,  which  was  denied. 

Held,  no  error  ;  that  as  it  was  received  without  objection,  and  the  right  to  use 
it  in  support  of  the  charge  was  disclaimed,  there  was  no  strict  right  to  have  it 
formally  stricken  out.  Id. 

18.  The  prisoner's  counsel  also  claimed  that  the  prosecutrix  vras  not  supported 
by  other  evidence,  as  required  by  the  statute.  Other  evidence  was  given  that 
she  was  alone  with  the  prisoner  at  the  time  she  charged  the  offence  was  com- 
mitted, also  as  to  her  condition  and  appearance  after  it,  as  to  his  attentions  and 
familiarities,  and  as  to  his  solicitude  during  her  sickness  immediately  following 
the  alleged  offence. 

Held,  that  the  statute  did  not  require  direct  or  positive  corroborative  evidence 
as  to  any  of  the  material  facts,  but  rather  such  evidence  as  has  been  ordinarily 
required  in  corroboration  of  the  evidence  of  an  accomplice  when  called  as  a  wit- 
ness against  his  confederates  in  crime,  or  circumstances  usually  relied  upon  as 
tending  to  prove  the  material  facts,  and  which  from  the  nature  of  the  case  are 
susceptible  of  being  proved,  to  satisfy  the  jury  that  the  principal  witness  is 
worthy  of  credit ;  that,  from  the  peculiar  character  of  the  offence,  circumstantial 
evidence  only  can,  save  in  rare  instances,  be  adduced,  other  than  from  the  par- 
ties concerned,  and  to  require  more  would  be  to  render  the  statute  mere  brut^im 
fuimen  ;  and  that  the  corroborative  evidence  was  sufficient  to  meet  the  require- 
ments of  the  statute.  Id, 

19.  The  prisoner  was  indicted,  tried  and  convicted,  for  the  crime  of  rape. 
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ture.  Kerrains  was  sent  for  by  his  wife  — he  retorned,  saw  what  Son  was  doing, 
picked  up  an  axe,  went  into  the  house  and  ordered  Son  and  his  men  oat.  Son 
refused  to  go,  presented  a  pistol,  when  an  altercation  occurred  and  Kerrains 
struck  Son  with  the  axe,  inflicting  an  injury. 

On  the  trial  Kerrains  was  sworn  in  his  own  behalf  and  was  asked  the  follow- 
Ing  question  :  "  What  was  your  intention  in  taking  the  axe  from  the  shed  to 
the  house  T*    The  question  was  objected  to  and  the  objection  sustained. 

The  court  charged  the  jury  that  the  prisoner  occupied  the  house  as  a  servant, 
and  not  as  a  tenant ;  and,  therefore,  the  prosecutor  had  the  legal  possession. 

Held,  that  if  the  relation  of  master  and  servant  existed  it  would  follow  that 
the  legal  possession  of  the  house  was  in  the  prosecutor,  and  he  had  the  legal 
right  to  remove  the  furniture  and  goods  therein,  and  to  employ  the  necessary 
force  for  that  purpose,  and  that  the  defendant  would  not  be  justified  in  using 
force  to  prevent  it.  The  question  depends  upon  the  nature  of  the  holding, 
whether  it  is  exclusive  and  independent  of,  and  in  no  way  connected  with 
the  service,  or  whether  it  is  so  connected,  or  is  necessary  for  its  performance. 
From  the  facts  in  this  case,  the  court  decided  correctly,  that  the  defendant  oc- 
cupied as  a  servant,  and  not  as  a  tenant. 

Held,  that  the  court,  in  sustaining  the  objection  of  the  prosecution  to  the  ques- 
tion, **  What  was  your  intention  in  taking  the  axe  from  the  shed  to  the  house  f 
committed  an  error.  The  intent  to  kill  was  indispensable  to  be  established  by 
the  prosecution,  it  constituted  the  vital  element  of  the  offence,  and  although  it 
is  true  that  the  time  when  that  intent  must  exist  was  when  the  blow  was  struck, 
yet  it  was  competent  for  the  defendant  to  testify  to  any  fact  tending  to  dis- 
prove such  intent.  It  is  a  fact  to  be  established,  and,  of  course,  may  be  repelled. 
The  rule  is,  following  McKown  v.  Hunter,  30  N.  Y.,  625,  that  when  the  motive 
of  a  witness  in  performing  a  particular  act,  or  making  a  particular  declaration, 
becomes  a  material  issue  in  a  cause,  or  reflects  important  light  upon  such  issue, 
he  may  himself  be  sworn  in  regard  to  it,  notwithstanding  the  difficulty  of  fur- 
nishing  contradictory  evidence,  and  notwithstanding  the  diminished  credit  to 
which  his  testimony  may  be  entitled  as  coming  from  the  mouth  of  an  interested 
witness.     Kerrains  v.  TJis  People,  102. 

22.  The  prisoner  was  indicted  and  convicted  of  an  assault,  with  intent  to  kilL 
The  defence  was  insanity.  Dr.  Clymer,  was  sworn  and  examined  as  a  witness,  on 
the  part  of  the  defence.  He  testified  that  he  was  a  physician  and  understood 
the  indications  and  symptoms  of  the  existence  of  the  form  of  insanity  by  which 
it  was  claimed  the  prisoner  was  affected,  and  that  the  facts  relied  upon,  indi- 
cated unsoundness  of  mind. 

In  submitting  the  case  to  the  jury  the  court  said,  that  he  "  placed  no  reli- 
ance whatever  upon  Dr.  Clymer's  testimony,  except  what  is  due  to  the  testimony 
of  a  sensible  and  honest  gentleman ;  but  I  have  equal  respect  for  the  opinion 
of  you,  gentlemen,  who,  as  men  of  the  world,  having  attained  a  mature  age,  and 
seen  life  in  many  of  its  phases,  are  quite  as  competent,  perhaps,  to  pass  upoa 
this  testimony  as  experts,  as  is  Dr.  Clymer." 

Held,  that  this  language  conveyed  to  the  jury  the  opinion  of  the  court  that 
it  was  their  duty  to  disregard  the  evidence  of  the  witness  as  an  expert  and  was, 
therefore,  error.  The  evidence  of  medical  experts  is  admitted  on  questions  of 
insanity,  on  the  ground  that  jurors  are  not  deemed  equally  skilled  and  as  able 
to  decide  whether  insanity  exists,  as  are  such  experts.     The  jury  is  to  deter- 


598  Evidence. 


Ueld,  that,  in  view  of  the  evidence  given  upon  the  subject,  and  the  fotm  of 
the  objection,  the  reception  of  the  evidence  was  not  error. 

After  the  box  and  contents  were  received  in  evidence,  objection  was  made  to 
a  witness  giving  the  names  of  the  articles  in  the  box,  and  a  motion  was  made, 
after  its  reception,  to  strike  out  such  evidence. 

Held,  that  no  error  was  committed  in  the  receiving,  or  refusing  to  strike  out 
the  evidence  objected  to.  By  the  form  of  the  objection,  it  was  conceded  that 
the  box  and  its  contents  were  proper  evidence,  if  the  prisoner  had  been  suffi- 
ciently shown  to  have  been  connected  with  them.  After  this  concession,  and  the 
box  and  its  contents  were  received  in  evidence,  it  was  too  late  to  allow  the 
motion  to  strike  out  the  evidence  to  prevail.     Foster  v.  The  People,  132. 

26.  The  court  charged  the  jury:  '*  And  here  let  me  remind  you  that  the  com- 
plainant testified  (and  that  you  may  consider  an  important  piece  of  evidence),  that 
when  he  was  walking  along  and  heard  this  stealthy  step  behind  him,  the  street 
appeared  to  be  deserted.  You  will  recollect  the  time  —  it  was  on  the  fifth  of  Au- 
gust ;  you  won't  forget  the  place  —  it  was  the  Fifth  avenue  ;  you  have  a  right, 
of  your  own  knowledge,  to  take  notice  of  the  circumstance  that  at  that  time, 
the  fifth  of  August,  no  part  of  the  city  was  probably  more  likely  to  be  deserted, 
even  as  early  in  the  night  as  nine  o'clock,  than  that  part  of  the  avenue,"  to 
the  last  sentence  of  which  the  counsel  for  the  prisoner  excepted. 

Held,  that  the  exception  was  well  taken.  The  condition  of  the  street,  as 
to  whether  deserted  or  not,  at  the  time  and  place  described,  was  a  fact  to  be 
proved,  like  other  circumstances  in  the  case,  and  whether  a  certain  street  in  a 
large  city  is  likely  to  be  deserted  at  nine  o'clock  in  the  evening,  is  clearly  not 
within  the  rule  of  evidence  which  justifies  a  judicial  notice  of  that  fact.  Len- 
aJiun  V.  The  People,  134. 

27.  The  prisoner  was  tried  and  convicted  by  the  Court  of  Sessions  of  the  county 
of  Niagara,  of  the  crime  of  rape.  On  the  trial  one  of  the  justices  of  the  Sessions 
left  the  bench,  while  the  trial  was  in  progress,  and  was  sworn  and  examined  as  a 
witness  on  the  part  of  the  prisoner,  and  was  subsequently  recalled  and  examined 
for  the  prosecution,  in  both  cases  without  objection.  A  motion  in  arrest  of  judg- 
ment was  made,  on  the  ground  that  the  court  had  lost  jurisdiction  of  the  case 
by  the  justice  of  the  Sessions  leaving  the  bench  to  take  the  witness  stand. 
The  motion  was  denied. 

Held,  that  the  court  did  not  lose  jurisdiction  of  the  case  because  one  of  its 
members  left  the  bench  to  stand  for  a  time,  in  the  same  room,  in  the  witness  box. 

Held,  also,  that  it  was  error  to  permit  the  justice  of  the  Sessions,  a  member 
of  the  Court,  to  be  sworn  and  testify  as  a  witness.  Not  because  in  this  instance 
any  harm  came  either  to  the  people  or  to  the  defendant ;  but  because  such  prac- 
tice, if  sanctioned,  might  lead  to  unseemly  and  embarrassing  results,  to  the  hin- 
dering of  justice,  and  to  the  scandal  of  the  courts. 

The  court  was  asked  to  charge  the  jury,  that  they  must  be  satisfied  from  the 
evidence,  before  finding  the  prisoner  guilty,  that  the  prosecutrix  resisted  him 
to  the  extent  of  her  ability,  on  the  occasion  it  is  alleged  the  defendant  com- 
mitted the  ofEence  charged  against  him.  The  court  declined  to  charge  as 
requested. 

Held,  that  the  refusal  was  error.  It  was  to  the  extent  of  her  ability,  and  not 
only  that,  but  to  the  extent  of  her  ability  on  tlicU  occasion,  to  which  the  request 
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the  shot  went  in,  was  five  feet  three  and-a-half  inches,  inside  two  feet  eleven 
inches.  I  had  a  man  sit  in  a  chair,  and  measured  from  the  floor  to  the  top  of 
his  head."  Prisoner's  counsel  moved  that  the  first  part  of  the  answer  be  stri(^en 
out,  on  the  ground  that  there  was  no  proof  that  the  witness  knew  where  the 
man  stood,  and  that  the  last  sentence  of  the  answer  be  stricken  out  on  the 
ground  that  the  testimony  was  irrelevant.  The  motion  was  denied  and  an  ex- 
ception taken. 

Held,  that  the  denial  of  the  motion  was  not  error.  The  first  part  of  the  answer 
assumed  that  the  man  by  whom  the  footprints  were  made,  stood  at  that  place, 
but  on  objection  being  made  the  witness  changed  the  form  of  the  answer. 
The  measurement  of  two  feet  and  eleven  inches,  was  the  distance  from  the  floor 
to  the  window,  and  had  no  reference  to  the  measurement  in  question. 

A  witness  who  was  sworn  on  the  part  of  the  people,  testified  in  relation  to  the 
conversation  between  the  prisoner  and  Pinkerton,  at  the  sherifiTs  office,  ander 
objection. 

Held,  that  the  general  rule  applicable  as  well  in  criminal  as  dvil  cases  is,  that 
the  declaration  of  a  party,  in  respect  to  the  subject-matter  under  investigation, 
whenever  made,  are  admissible  against  him.  This  is  qualified  by  the  exception 
to  the  rule  that,  whenever  the  declarations  of  a  person  charged  with  crime  are 
not  voluntary  within  the  legal  meaning  of  that  term,  they  are  not  competent 
and  cannot  be  admitted  in  evidence.  In  this  case  it  appeared  that  the  declara- 
tions of  the  prisoner  narrated  were  reduced  to  writing  at  the  expressed  desire  of 
the  accused,  therefore  there  is  no  ground  for  the  suggestion  that  the  statement 
was  not  voluntary. 

It  was  shown  by  the  people,  that  on  the  evening  of  the  mnrder  and  after  it 
was  committed,  a  mask  was  found  under  the  window  where  the  shot  was  fired, 
and  during  the  conversation  with  Pinkerton,  before  alluded  to,  the  prisoner  was 
asked  by  one  Schute  "  where  did  that  mask  come  from?**  He  answered,  "the 
children  got  that  from  the  ragamuffins,"  and  immediately  added,  as  if  recollect- 
ing himself  (so  the  witness  stated),  ''  that  mask  had  a  black  nose,  and  was 
torn  down  the  face."  The  counsel  for  the  prisoner  moved  to  strike  out  the  tes- 
timony as  to  the  mask,  on  the  ground  that  the  mask  had  not  been  connected 
with  the  prisoner.     The  motion  was  denied. 

Held,  that  the  decision  on  the  motion  was  correct.  Hie  fact  that  a  mask  had 
been  found  had  not  been  communicated  to  the  prisoner  when  the  conversation 
occurred.  His  reply  to  the  question  indicated  that  he  had  knowledge  that  a 
mask  was  in  some  way  connected  with  the  trar  saction.  It  was  proper  to  be 
shown  as  tending  to  connect  the  prisoner  with  thj  mask  found  on  the  night  of 
the  murder.     Murphy  v.  T/ie  People,  217. 

80.  The  accused  was  tried  upon  an  indictment  for  grand  larceny,  oonvieted, 
and  sentenced  to  imprisonment  for  five  years. 

The  prisoner  was  a  jeweler  in  New  York  city,  and  sent,  what  was  known  as 
a  memorandum  order,  to  Charles  Kuhn  &  Co. ,  engaged  in  the  same  business, 
for  six  pairs  of  gold  band  bracelets,  which  were  sent  to  him  on  that  order,  by 
said  firm.  The  order  was  designed  and  understood  to  be  an  application  for  the 
articles  mentioned  in  it,  for  the  purpose  of  showing  them  to  a  customer  to 
select  from,  who,  if  he  accepted  either,  the  price  for  that  article,  with  the 
remainder  of  the  articles,  should  be  returned  to  the  firm  filling  th|  order.    Neither 
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potency  ;  the  extent  of  their  guilt,  and  the  nature  of  their  offence  go  to  their 
credit  with  tlie  jury. 

The  witness  Moore  was  allowed  to  answer,  under  ohjection,  as  to  the  canduct 
of  the  accused  about  the  time  of  the  alleged  murder. 

Held,  no  error.  The  acts  and  declarations  of  a  party  are  evidence  against 
him,  and  whether  they  tend  to  fix  a  crime  upon  him  is  for  the  jury.  The  answer 
given  was  stricken  out  and  the  jury  directed  to  disregard  it,  therefore  the 
accused  was  not  prejudiced  by  it,  and  beside  the  court  declared  it  wholly 
immaterial. 

Heldf  also,  that  it  was  not  error  to  permit  the  witness  by  other  circumstances 
and  events  to  fix  the  date  when  the  accused  passed  with  his  team.  Whether 
it  was  satisfactorily  fixed  was  a  question  for  the  jury. 

JSeld,  that  the  testimony  of  Handley  was  competent.  It  was  important  as 
tracing  and  identifying  the  boards,  from  which  the  blood  was  taken,  as  the  same 
on  which  the  dead  body  was  carried  from  the  bam  to  the  river. 

Held,  that  the  proof  of  finding  blood  on  timbers  and  boards  in  bam,  six 
months  after  the  alleged  murder,  was  material.  It  tended  to  corroborate  the 
accomplice  as  to  the  manner  in  which,  and  the  course  by  which,  the  body  was 
taken  from  the  place  of  killing  to  the  hay  loft  The  weight  of  the  evidence  was 
for  the  jury. 

Held,  also,  that  the  admission  of  evidence  as  to  the  fact  that  the  accused 
turned  pale  at  the  time  of  his  arrest,  was  not  error.  Whether  it  indicated  guilt 
or  not  was  for  the  jury  to  decide. 

Held,  that  the  objection  to  the  evidence  of  Dr.  Richardson  as  to  his  treatment 
of  the  chips  from  the  boards  taken  from  the  sleigh  of  the  accused  was  properly 
overruled.  There  was  evidence  showing  that  hogs  had  been  dressed  upon  these 
boards  a  day  or  two  after  the  murder ;  and  there  was  evidence  that  the  blood  of 
men  and  hogs  were  distinguishable,  and  both  were  upon  these  boards.  The 
jury  had  to  find  upon  these  questions. 

Held,  that  proof  of  the  watches  carried  by  the  murdered  man,  shortly  before 
the  murder,  and  that  one  of  them  was  in  possession  of  the  accused  a  few 
months  thereafter,  was  proper.  Possession  of  the  fruits  of  a  robbery  or  of  the 
goods  of  a  murdered  man  soon  after  the  crime,  is,  unexplained,  very  persua- 
sive evidence  of  the  guilt  of  the  one  so  found  in  possession  of  the  goods.  It 
is  impossible  to  prescribe  any  definite  rule  as  to  the  time  beyond  which  a  party 
accused  of  crime  shall  not  be  called  upon  to  account  for  the  possession  of  prop- 
erty stolen  or  taken  from  a  murdered  man. 

Held,  that  the  objection  to  the  evidence  of  the  wife  of  the  accomplice  as  to  the 
fact  of  his  absence  from  the  house  as  he  testified,  was  properly  overruled.  It 
was  a  part  of  the  res  gest(B,  and  did  corroborate  the  witness  in  a  material  fact 
and  was  consistent  with  the  entire  statement  made  by  him.  It  being  merely  a 
rule  of  practice,  and  not  of  law,  that  an  accomplice  should  be  corroborated  to 
justify  a  conviction  upon  his  evidence,  it  is  not  esssential  that  the  confirmation 
when  oflfered  should  point  directly  to  the  defendant,  if  it  is  of  any  part  of  the 
material  statements  of  the  witness,  the  question  being  in  all  cases  whether  the 
jury  under  all  the  evidence  will  believe  the  uncorroborated  part  of  the  testi- 
mony. 

(See  Code  of  Criminal  Procedure,  §  399.) 
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raised  the  preeiimption  that  he  intended  to  take  life.  The  nataral  result  of 
Bach  an  act  would  be  to  destroy  life,  and  the  law  presnmee  he  mufit  hare 
intended  the  natural  consequences  of  his  ack     Themaa  v.  The  P€<^,  2d8. 

83.  The  prisoner  was  convicted  at  a  criminal  term  of  the  Superior  Court  of 
Buffalo  of  the^rime  of  subornation  of  perjury.  On  the  trial  the  people  called 
as  a  witness  one  Frederick  Vorst.  The  counsel  for  the  accused  objected  to  any 
testimony  being  given  by  Vorst,  on  the  ground  that  he  had  been  tried  and  con- 
victed of  the  crime  of  perjury,  and  that  he  was  made  incompetent  as  a  witness 
by  statute. 

It  was  shown  by  record  evidence  that  Vorst  had  been  indicted  and  pat  on  trial 
for  perjury  ;  that  a  jury  had  found  a  verdict  of  guilty  against  him,  and  that  he 
was  then  in  custody  awaiting  sentence  upon  the  verdict.  The  court  allowed 
Vorst  to  testify,  on  the  ground  that  the  rendition  of  a  verdict  of  gailty  by  the 
jury  did  not  bring  the  case  within  the  statute,  and  that  he  was  not  incompe- 
tent as  a  witness  until  the  judgment  of  the  court  had  pronounced  sentence 
upon  him. 

Held,  that  until  a  person,  found  guilty  of  perjury  by  the  verdict  of  a  jary,  has 
received  judgment  and  sentence  from  the  court,  he  is  not  incompetent  to  speak 
as  a  witness.    Blaufus  v.  The  People,  306. 

34.  The  accused  was  convicted  of  a  felonious  assault  upon  one  Taylor  with  a 
pitchfork,  a  sharp,  dangerous  weapon.  The  offence  alleged  was  created  by  chap- 
ter 74,  of  the  Laws  of  1854. 

It  appeared  on  the  trial  that  a  controversy  existed  between  Filkins,  the  ac- 
cused, and  one  Carpenter  in  respect  to  several  mules.  Filkins  claimed  them 
in  right  of,  and  as  agent  or  bailee  of  his  wife,  the  general  owner.  Carpenter 
claiming  a  lien  upon  them  for  their  keeping.  Filkins  was  the  tenant  in  pos- 
session of  the  premises,  and  thus  in  actual  possession  of  the  mules.  The  mules 
had  been  kept  by  Carpenter,  under  an  agreement  with  Filkins,  and  there  were 
several  hundred  dollars  due  in  arrears  for  their  keeping.  At  the  time  of  the 
affray,  during  which  the  alleged  assault  was  made  upon  Taylor,  Carpenter  had, 
in  the  absence  of  Filkins,  gone  to  the  bam  with  men  and  boys,  including 
Taylor,  with  the  intention  of  taking  possession  of  and  removing  the  mules  by 
force.  Filkins  came  dpon  the  ground  and  discovering  what  was  being  done 
opposed  force  by  force,  and  the  assault  alleged  was  the  result.  Filkins  found 
Taylor  in  the  act  of  taking  one  of  the  mules  from  the  stall,  and  with  a  pitch- 
fork which  he  had  in  his  hand  struck  him  twice  on  or  over  the  head.  The 
blow  was  made  as  with  a  club  and  not  by  pushing  or  thrusting  with  the  tines. 

Held,  that  as  used  the  weapon  was  not  a  sharji  and  dangerous  one,  and  not 

within  the  statute. 

On  the  trial  the  accused  offered  to  prove  the  ownership  and  his  possession 
of  the  mules.  The  evidence  was  excluded.  It  was  further  offered  by  the  ac- 
cused, to  prove  that  Carpenter  with  the  complainant  were  trespassing,  and  that 
the  accused  was  only  endeavoring  to  protect  his  property.  The  court  rejected 
the  offer.  The  judge  was  asked  if  he  still  persisted  in  his  ruling  oat  evidence 
of  the  ownership  of  the  property,  to  show  a  right  to  resist,  and  a  justification 
in  the  use  of  force,  and  he  replied  that  he  did  persist  in  so  ruling.  To  each 
of  these  rulings  and  decisions  there  was  a  distinct  and  several  exception. 

add,  that  in  the  exclusion  of  this  evidence,  there  was  manifest  error.    The 
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Mr.  Parsons,  who  had  acted  as  attorney  for  the  prosecutrix,  was  examined  out 
of  court,  and  his  examination  offered  in  evidence.  The  question  put  to  Mr. 
Parsons,  '*  whether  he  obtained  from  the  prosecutrix,  the  facts  stated  in  a  com- 
plaint in  a  suit  by  her  for  breach  of  promise  of  marriage,"  was  objected  to 
by  the  people  and  the  witness,  that  the  communication  was  a  privileged  one 
from  client  to  counsel.  The  complaint  was  not  sworn  to  nor  was  it  read  over 
to  her  after  it  was  made  out.    The  court  ruled  the  answer  out. 

Heldt  that  the  ruling  was  correct. 

On  the  trial  the  accused  and  other  witnesses  testified  to  an  o^i&i,  and  the  court 
in  his  charge  said  to  the  jury,  that  if  they  were  satisfied  from  this  evidence  that 
at  the  time  the  prosecutrix  testified  to,  the  accused  was  not  there,  that  that  fact 
disposed  of  her  evidence.  The  court  added  :  **  But  it  is  proper  for  me  to  remark 
that,  no  matter  when  it " — the  illicit  intercourse —  "  did  take  place,  provided  it 
was  after  the  promise  of  marriage,  and  the  consent,  on  her  part,  was  in  conse- 
quence of  the  promise  of  marriage." 

Held,  that  as  a  legal  proposition,  this  cannot  be  deemed  objectionable. 

The  court  charged,  and  to  which  exceptions  were  taken,  that  if  the  connection 
took  place  after  the  promise  of  marriage  and  in  consideration  thereof,  that  it 
waA  immaterial  whether  the  promise  was  made  in  May  or  afterward,  if  it  was 
before  the  seduction  ;  that  the  promise  might  be  made  and  the  connection  take 
place  afterward,  and  the  crime  be  committed,  if  that  connection  was  in  conse- 
quence of  that  prior  promise ;  and  that  the  jury,  in  the  opinion  of  the  court, 
would  be  justified  in  finding  a  promise  from  her  evidence  if  it  was  supported, 
and,  that  if  the  promise  of  marriage  was  made,  as  testified  to  by  her,  that  was 
sufficient  under  the  statute. 

Held,  that  there  was  no  error  in  the  charge  as  made. 

Church,  Ch.  J.,  dissented,  on  the  ground  of  a  want  of  corroboration  as  to  the 
intercourse.  Corroboration  by  opportunity  and  the  like  may  be  sufficient,  but 
having  fixed  time,  place  and  circumstance,  if  these  are  not  supported  by  any 
evidence,  but  contradicted  by  all  the  evidence,  the  prosecutrix  is  not  sustained 
or  corroborated  by  proof  that  intercourse  was  possible  on  some  other  occasion 
than  that  testified  to  by  her.  The  question  is  not,  whether  she  ought  to  be 
credited,  but,  whether  she  is  supported  by  other  evidence.  ArmHnmg  v. 
TJie  People,  817. 

36.  Objection  was  taken  to  the  evidence  g^ven  by  the  prosecution  that  the 
seller  had  no  license. 

Held,  that  such  proof  was  not  required  to  be  given  to  make  ont  the  case  on 
the  part  of  the  people  and,  therefore,  if  defective  testimony  had  been  given,  it 
could  work  no  possible  injury  to  the  accused. 

An  exception  was  taken  to  the  refusal  of  the  court  to  charge  the  jury  that 
they  must  acquit  the  accused,  because  the  prosecution  failed  to  prove  that  the 
wine  sold  was  of  an  intoxicating  nature. 

Held,  that  the  instruction  was  properly  declined.  The  statute  does  not  require 
that  to  be  shown  in  order  to  create  the  offence  charged.  The  law  in  direct 
terms,  prohibited  the  sale  of  wine  in  quantities  less  than  five  gallons  at  a  time, 
to  be  drank  on  the  premises  of  the  seller,  when  it  was  made  without  license. 
This  included  aU  wines  used  for  drink.     Schwab  v.  The  PeopU,  854. 
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On  tlie  trial  the  defendant  was  sworn  on  his  own  behalf,  and  denied  his  guilt. 
For  the  purpose  of  affecting  the  credibility  of  the  defendant  as  a  witness,  there 
was  received  in  evidence  a  record  of  conviction  of  the  defendant  for  laroenj, 
second  offence,  on  plea  of  guiltj. 

Heldf  that  such  evidence  was  properly  received,  for  the  purpose  of  affecting 
the  credibility  of  the  witness.  Such  evidence  was  held  admissible  in  Carpenter 
V.  Nii^^n,  5  Hill,  200 ;  Lake  v.  The  People,  1  Park.  Cr.,  495,  523,  and  in  New- 
comb  V.  Orimold,  24  N.  Y.,  298.     T7ie  People  v.  SaUerUe,  438. 

41.  The  accused  was  indicted  and  tried  in  the  Territory  of  Utah,  for  the  crime 
of  murder  in  killing  one  John  Kramer,  commonly  called  Dutch  John,  and  the 
jury  rendered  a  verdict  of  murder  in  the  first  degree.  Sentence  in  due  form  of 
law  was  rendered  by  the  court. 

The  prisoner  excepted  to  the  rulings  and  instructions  of  the  court,  and  ap- 
pealed to  the  Supreme  Court  of  the  Territory,  where  the  judgment  of  the  sub- 
ordinate court  was  affirmed.  The  prisoner  sued  out  a  writ  of  error,  and  removed 
the  cause  into  this  court. 

Held,  that  sect.  8  of  the  act  of  Congress  of  June  23,  1874  (18  Stat.  254),  allows 
a  writ  of  error  from  this  court  to  the  Supreme  Court  of  the  Territory  of  Utah, 
where  the  defendant  has  been  convicted  of  bigamy  or  polygamy,  or  has  been  sen- 
tenced to  death  for  any  crime. 

'  The  principal  error  assigned  by  the  accused  and  the  only  one  upon  which 
this  appellate  court  passed  is,  "  That  the  court  erred  in  sustMning  the  ruling 
of  the  District  Court,  that  the  uncommunicated  threats  of  the  deceased,  made 
in  connection  with  the  exhibition  of  a  pistol  a  short  time  before  the  homicide, 
were  inadmissible  in  evidence  to  the  jury."  The  testimony  which  was  ruled  out 
by  the  trial  court  and  upon  which  this  assignment  of  error  is  based  is  as  follows  : 
"  The  defendant,  on  the  trial  of  this  cause,  called  Bobert  Heslop  as  a  witness 
in  his  defence,  who  testified  : 

"  That,  just  a  short  time  before  the  shooting,  {he  deceased  showed  him  a 
pistol  which  he  (deceased)  then  had  on  his  person.  Deceased,  at  this  time,  was 
sitting  on  a  box  on  the  opposite  side  of  the  street  from  the  Salt  Lake  House,  and 
in  front  of  Reggie's  store. 

''  The  prosecuting  attorney  admitted  that  this  was  after  the  deceased  was 
ejected  from  defendant's  saloon. 

"  Whereupon  the  counsel  for  the  defendant  asked  witness  the  following  ques- 
tions : — 

''  What,  if  any,  threats  did  the  deceased  make  against  the  defendant  at  this 
time  ?  which  was  objected  to  by  the  prosecuting  attorney,  for  the  reason  it  was 
immaterial. 

"  The  objection  was  sustained  by  the  court,  and  the  defendant,  by  his  coun- 
sel, then  and  there  duly  excepted. 

"  Defendant's  counsel  then  asked  witness,  what,  if  anything,  did  deceased 
then  say  concerning  the  defendant. 

**  (Objected  to  by  prosecuting  attorney  as  incompetent.) 

**  Defendant's  counsel  thereupon  stated  that  they  expected  to  prove  by  this  wit- 
ness that  in  that  conversation,  a  short  time  prior  to  the  killing,  the  deceased,  in 
the  hearing  of  the  said  witness,  made  the  threat  that  he  would  kill  the  defendant 
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43.  There  was  an  objection  made  that  there  was  no  proof  that  the  child  was 
living  at  the  time  of  the  operation. 

Held,  that  the  evidence  in  the  case  shows  that  the  doctress  who  saw  the  f cetna 
a  few  hours  after  it  was  brought  into  the  world,  gave  it  as  her  belief,  as  an 
expert,  that  it  was  then  alive.  The  case  on  this  point  was  rested  on  her  evi- 
dence, and  we  cannot  say  that  there  was  no  evidence  on  the  subject.  Hattktr 
V.  Tlie  People,  524. 

44.  The  Court  of  Sessions  of  the  county  of  Cayuga  convicted  the  accused  of  the 
crime  of  obtaining  property  by  false  pretences.  • 

The  indictment  charged  that  the  accused  obtained  from  one  John  Molley  bank 
notes  of  the  value  of  $300,  upon  the  false  and  fraudulent  representations  and 
pretences,  that  he  brought  $50,000  ready  money  to  Port  Byron,  and,  that  he  was 
the  owner  of  a  house  and  lot  in  Watertown,  free  from  incuifibrance,  and  worth 
$40,000.  The  indictment  alleged  that  the  accused  had  no  ready  money  at  Port 
Byron,  and  that  said  house  and  lot  was  incumbered  to  its  full  value. 

The  evidence  on  the  part  of  the  people,  showed  that  the  accused,  who  was 
a  banker  at  Port  Byron,  induced  the  complainant  by  the  false  pretences  named, 
to  deposit  currency  in  his  bank  ;  that  the  money  so  deposited  was  drawn  out  by 
the  complainant  some  weeks  afterwards  ;  and  that  subsequently  the  complain- 
ant deposited  for  collection  a  draft,  the  larger  part  of  which  was  unpaid  when 
the  bank  closed. 

The  counsel  for  the  accused  moved  his  discharge,  on  the  ground  that  no  offence 
was  shown  to  have  been  committed.  The  motion  was  overruled,  and  an  excep- 
tion taken. 

Held,  that  the  motion  was  properly  overruled.  The  fact  that  the  money  de- 
posited was  paid  back  went  to  the  question  of  intent.  If  the  jury  were  satisfied 
by  tbe  evidence,  that  the  deposit  was  induced  by  the  false  representations  in 
the  indictment,  with  the  intent  to  deceive  and  defraud,  the  offence  was  made 
out.  The  payment  may  have  been  made  in  the  expectation  that  it  would  fur- 
ther the  original  fraudulent  design,  by  leading  on  the  complainant  to  make 
other  deposits,  partly  on  the  faith  of  the  original  representations. 

On  the  trial  the  court  received,  under  objection,  the  admission  of  the  accused 
that  his  house  and  lot  in  Watertown  were  incumbered  by  mortgage. 

Held,  that  this  admission  was  error.  The  existence  of  the  incumbrance  was 
a  material  fact  for  the  prosecution  to  prove.  Without  accounting  for  the  ab- 
sence of  the  mortgage,  the  record,  or  a  certified  copy,  secondary  evidence  is 
not  admissible.  The  rule  is,  that  the  admissions  of  a  party  are  competent  evi- 
dence, only  when  parol  evidence  of  the  fact  sought  to  be  shown  by  such  admis- 
sions would  be  competent. 

The  court  allowed  the  witness  Sears  to  testify,  under  objection,  that  the 
accused  said  to  him  in  June,  1876,  that  he  brought  to  Port  Byron  $50,000  in 
currency  for  banking  purposes. 

Held,  that  this  testimony  was  improperly  received.  The  testimony  of  Sears 
did  not  tend  to  prove  other  acts  of  fraud,  for  it  did  not  appear  that  Sears  was 
induced  by  such  statements  to  do  anything,  or  that  they  were  made  for  the  pur- 
pose of  inducing  him  to  do  anything,  or  that  any  action  on  his  part  was  contem- 
plated when  the  statements  were  made.  There  is  nothing  in  the  testimony 
of  Sears  from  which  it  can  be  inferred  that  the  statements  made  to  him  were 
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wines,  ale  and  beer,  in  quantities  less  than  five  gallons,  by  retail,  witboat  a 
license,  to  be  drank  in  his  house.  The  evidence  on  the  part  of  the  prosecution 
was,  that  the  defendant  kept  a  saloon  and  sold  ale  on  draught  to  be  drank  on  the 
premises. 

The  defence  offered  in  evidence  a  license  granted  to  him  by  the  board  of  com- 
missioners of  excise,  covering  the  time  laid  in  the  indictment  for  the  commission 
of  the  offence.  The  license  authorized  the  defendant  *'  to  sell  and  dispose  of 
strong  and  spirituous  liquors,  wine,  die  and  beer,  in  quantities  less  than  five 
gallons,*'  at  his  saloon. 

The  trial  court  held,  that  such  license  afforded  no  justification  or  protection  to 
the  defendant,  and  excluded  the  evidence. 

Heldt  that  the  license  offered  in  evidence  afforded  a  justification  of  the  sale 
proved  against  the  defendant  on  the  trial,  and  its  exclusion  was  erroneous.  The 
license  was  good  to  the  extent  the  board  had  authority  to  license,  and  it  is  plain 
that  it  was  intended  by  the  board  to  grant  the  privilege  to  the  licensee  to  sell  ale 
and  beer.  Such  intent  appears  on  the  face  of  the  license  ;  it  grants  the  right 
in  express  terms.  It  does  not  follow  that  if  inoperative  in  part,  it  is  therefore 
void  in  toto.  By  the  amendment  of  1860  full  power  was  conferred  upon  the  board 
of  excise  to  grant  a  license  to  sell  ale  and  beer  to  be  drank  in  the  saloon  of  the 
plaintiff  in  error.     (yRourke  v.  The  People,  159. 

8.  The  accused  was  indicted  and  tried,  by  the  Court  of  Sessions  of  Monroe 
county,  for  a  misdemeanor  in  having  sold  intoxicating  liquors  and  wines  on 
Sunday,  contrary  to  the  provisions  of  the  Laws  of  1857,  as  amended  by  §  5,  of 
chapter  549,  of  the  Laws  of  1878.  On  the  trial  the  accused  admitted  that,  on 
the  days  charged  in  the  indictment,  he  sold  lager  beer  by  the  glass  as  a  beverage, 
pleading  a  license  under  the  excise  law. 

The  testimony  on  the  part  of  the  people,  tended  to  prove  that  lager  beer  waa 
intoxicating. 

The  judge  charged  the  jury  that,  if  they  found  lager  beer  to  be  intoxicating, 
they  should  convict  the  accused.  To  this  charge  the  counsel  for  the  accused 
excepted.     The  jury  found  the  defendant  guilty. 

Heldy  that  the  claim  of  the  accused,  that  the  sale  of  lager  beer  on  Sunday  is 
not  prohibited  by  the  excise  law  of  1857,  as  amended  in  1873,  is  not  tenable. 
The  plain  and  obvious  intention  of  the  section  is  to  prohibit  the  sale  of  all  in- 
toxicating liquors,  and  when  the  liquors  are  not  such  as  are  known  to  the  oouits 
to  be  intoxicating,  their  character  as  intoxicating  or  not  must  be  determined, 
npon  competent  evidence,  as  a  question  of  fact. 

ndd,  that  the  suggestion  of  the  counsel  for  the  accused,  that  by  the  omission 
of  the  words  **  ale  or  beer,''  in  the  section  under  consideration,  the  legislatnre 
manifested  an  intention  to  omit  from  the  prohibition  lager  beer,  cannot  be  upheld 
by  the  general  rule  of  construing  statutes.  The  miun  idea  of  all  of  the  provi- 
sions of  this  act,  as  evidenced  by  its  title,  was  "  to  suppress  intemperance,  and 
to  regulate  the  sale  of  intoxicating  liquors,"  of  all  kinds.  The  law  should  be 
construed  with  reference  to  other  laws  upon  the  same  subject,  and  to  the  nus- 
chiefs  intended  to  be  remedied.  The  law  was  intended  to  cover  aU  kinds  of 
intoxicating  beverages  which  were  within  the  mischiefs  of  the  law.  Baur, 
The  People,  276. 
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the  part  of  the  people  and,  therefore,  if  defective  testimony  had  been  given,  ii 
could  work  no  possible  injary  to  the  accused. 

An  exception  was  taken  to  the  refusal  of  the  court  to  charge  the  jury  that 
they  must  acquit  the  accused,  because  the  prosecution  failed  to  prove  that  the 
wine  sold  was  of  an  intoxicating  nature. 

Heid,  that  the  instruction  was  properly  declined.  The  statute  does  not  require 
that,  to  be  shown  in  order  to  create  the  offence  charged.  The  law  in  diirect 
terms,  prohibited  the  sale  of  mne  in  quantities  less  than  five  gallons  at  a  time, 
to  be  drank  on  the  premises  of  the  seller,  when  it  was  made  without  license. 
This  included  all  wines  used  for  drink.     Schwab  v.  T?ie  People,  354. 

6.  At  the  Court  of  Sessions  held  in  the  county  of  Livingston  the  defendant 
was  indicted  and  tried  for  a  violation  of  the  excise  law.  The  indictment  charged 
in  the  usual  form  the  sale  of  strong  and  spirituous  liquors  and  wines,  in  quanti- 
ties of  less  than  five  gallons  at  a  time  to  divers  citizens  of  the  State. 

On  the  trial  it  was  shown  that  the  defendant  had  obtained  a  license  on  the  15tb 
of  July,  1874,  commonly  known  as  a  storekeeper's  license,  to  sell  strong  and 
spirituous  liquors,  not  to  be  drank  on  the  premises.  The  sale  on  the  trial  was 
shown  to  have  been  made  under  this  license  and  not  to  be  drank  on  the  premises, 
and  that  they  were  carried  off  and  not  drank  on  the  premises  of  the  accused. 
It  was  admitted  that  the  sale  proved,  was  within  the  provisions  of  the  license 
granted. 

The  district  attorney  placed  in  evidence  a  record  of  conviction  of  the  defend- 
ant for  a  violation  of  the  excise  law,  obtained  the  9th  of  June,  1874,  which  was 
for  a  violation  of  the  law  in  selling  strong  and  spirituous  liquors,  ale,  wine  and 
beer,  in  quantities  less  than  five  gallons  at  a  time,  to  be  drank  on  the  premises, 
and  claimed  that  by  section  4  of  chapter  549  of  the  Laws  of  1873  the  license 
offered  in  evidence  by  the  accused  was  forfeited  and  annulled,  and  therefore  the 
sale  admitted  and  proved  was  in  violation  of  the  law.  The  defendant  insisted 
that  the  conviction  alone,  did  not  either  annul  or  forfeit  such  licence  ;  that  it 
could  not  be  revoked  except  by  the  judgment  of  some  competent  tribunal.  The 
court  held  that  the  conviction  of  the  defendant  as  proved  did  not  of  itself  forfeit 
and  annul  the  license  under  which  the  defendant  claimed  the  right  to  sell  spir- 
ituous liquors. 

Held^  that  the  conviction  ipso  facto^  by  the  express  words  of  the  statute  of 
1873,  operates  to  revoke  and  annul  his  license,  and  it  cannot  afford  the  accused 
any  justification  or  protection. 

Held,  that  the  act  of  1873,  chap.  549,  §  4,  was  intended  to  superadd  to  the 
provision  for  revoking  and  annulling  licenses,  contained  in  sections  25  and  S6 
of  the  act  of  1857.     The  People  v.  Tighe,  427. 

7.  The  accused  were  tried  at  a  Court  of  Sessions  held  in  Fulton  county,  for  a 
violation  of  the  excise  law. 

After  the  charge  of  the  court,  one  of  the  jurors  stated  that  one  of  them  thought 
they  had  better  retire.  In  answer  to  this  the  court  said  that  the  evidence  was 
uncontradicted  and  undisputed  and  that  they  would  not  allow  the  jury  to  retire. 
The  court  then  directed  the  jury  to  find  the  accused  guilty. 

To  this  direction  their  counsel  excepted. 
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Under  this  direction  of  the  court  the  jury  found  the  defendants  guilty  of  the 
misdemeanor  charged  in  the  indictment,  and  they  were  sentenced. 

Held,  that  it  was  error  for  the  court  to  direct  a  verdict  of  guilty.  The  defend- 
ants were  entitled  to  a  jury  trial.  The  right  to  a  trial  by  a  jury  means,  that  the 
persons  indicted  are  entitled  to  have  the  question  of  their  guilt  passed  upon 
by  the  jury.  It  does  not  mean  that  the  court  is  to  decide  that  question.  The 
action  of  the  court  below  was  erroneous  in  law,  and  dangerous  as  a  precedent. 
HoioeU  V.  The  People,  433. 

8.  The  accused  was  tried  in  the  Court  of  Sessions  of  Jefferson  county,  upon  an 
indictment  charging  him  with  selling  **  strong  and  spirituous  liquors  and  wines, 
in  quantities  less  than  five  gallons  at  a  time,''  without  having  a  license  therefor. 
There  was  no  allegation  in  the  indictment  that  the  selling  was  of  liquors  "  to  be 
drank  on  the  premises." 

On  the  trial  it  was  shown  that  the  accused  had  a  storekeeper's  license,  which 
authorized  him  to  sell  in  quantities  less  than  five  gallons  at  a  time,  but  not  to 
be  drank  on  the  premises.  It  was  also  shown  that  the  accused  made  sales  of 
liquor,  by  the  glass,  to  be  drank  in  his  store. 

The  counsel  for  the  accused  asked  the  court  to  rule  :  1st.  That  the  indictment 
was  insufficient,  in  that  it  should  have  been  under  the  fourteenth  section  of  the 
act  of  1857,  instead  of  the  thirteenth  section.  2d.  That  the  license  proved 
was  an  absolute  protection  to  the  accused  for  any  sales  proved. 

The  court  overruled  these  objections,  severally,  and  the  accused  excepted. 

ffeldf  that  tHe  gist  of  the  offence  of  which  the  accused  was  convicted,  con- 
sisted not  of  the  act  of  selling,  but  of  the  purpose  for  which  the  sale  was 
made.  He  had  a  license  which  authorized  him  to  make  the  sale,  but  he  was 
prohibited  from  making  any  sale  of  spirituous  liquors  to  be  drank  on  his  prem- 
ises. There  is  no  averment  in  the  indictment  that  the  accused  violated  that 
prohibition. 

Held,  that  the  selling  without  a  license  is  a  distinct  offence  from  that  a  person 
commits  when  licensed  as  a  storekeeper  he  sells  to  be  drank  on  the  premises. 
It  is  as  necessary  to  aver  the  illegal  purpose  of  the  sale  in  the  latter  case,  as  a 
want  of  the  license  in  the  former.  To  make  out  the  offence,  it  must  be  proved 
that  the  accused  not  only  sold  the  liquor,  but  that  he  sold  it  to  be  drank  on  the 
premises.    Whatever  is  essential  to  be  proved  must  be  averred. 

Held,  tbat  the  rule  of  law  upon  this  subject  is  elementary,  and  requires  that 
the  accused  be  specially  brought  within  all  the  material  words  of  the  statute, 
and  nothing  can  be  taken  by  intendment.     Huffstater  v.  The  People,  436. 


FALSE  PRETENCES. 

1.  The  prisoner  was  jointly  indicted  with  two  others,  for  obtaining  money  by 
false  pretences,  from  one  Catherine  Wulff.    He  was  convicted  and  sentenced. 

The  indictment  alleged  several  representations  and  averred  that  each  was 
false  and  fraudulent.     Direct  evidence  was  given  of  the  falsity  of  but  one. 

The  court  charged,  in  substance,  that  it  was  sufficient  to  show  the  falsity  of 
anyone  of  the  alleged  pretences  which  induced  the  complainant  to  part  with  her 
money. 
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•  Held,  that  this  was  correct.  It  was  sufScient  to  show  that  one  of  the  material 
representations  alleged  was  false  and  fraudulentlj  made,  provided  it  was  proved 
to  the  satisfaction  of  the  jury  that  such  representation  was  a  substantial  indace- 
ment  to  the  parting  with  the  money. 

On  the  trial  it  was  shown,  under  objection,  that  the  prisoner  with  one  of  his 
oo-indictees,  practiced  the  same  fraud  on  another  person  a  day  or  two  prior  to 
the  commission  of  the  offence  charged  in  the  indictment,  in  which  the  prisoner 
acted  the  same  part  played  by  another  of  the  parties  on  the  occasion  of  obtain- 
ing the  money  from  the  complainant. 

Ileld,  that  the  evidence  offered  and  received  of  previous  like  transactions  of 
the  accused,  was  given  and  received  to  show  the  quo  animo^  or  intent,  of  the 
accused  in  the  particular  offence  charged,  and  also  tending  as  to  show  the  known 
falsity  of  the  pretexts  upon  which  the  money  of  Mrs.  Wulff  was  obtained.  For 
these  purposes,  it  was  competent.     Bidschofsky  v.  TJie  People,  96- 

2.  The  accused  was  tried  and  convicted  in  the  Court  of  Sessions  in  and  for 
the  county  of  New  York,  of  the  crime  of  obtaining  goods  by  false  pretences. 
The  General  Term  aifirmed  the  conviction  and  from  that  affirmation  the  ao- 
cused  brings  error. 

The  indictment  charged  that  the  prisoner  represented,  among  other  things, 
that  the  check  was  good  and  a  valuable  security,  and  of  the  valae  of  $255 ; 
whereas  it  was  not  good,  or  of  any  value  whatever. 

The  evidence  was,  that  after  bargaining  for  the  goods,  Melville  the  confeder- 
ate went  out  as  he  said  to  get  money  to  pay  for  them.  While  Melville  was 
away  the  accused  said  to  complainant  that  Melville  was  a  man  of  business 
having  two  stores.  Melville  returned  with  a  check  post-dated.  Melville  said 
it  was  too  late  to  go  to  the  bank  that  day,  when  the  prisoner  said  that  the  check 
was  good,  and  also  that  Steinbach,  the  maker  of  the  check,  "had  a  business," 
The  evidence  also  showed  that  no  such  person  as  the  drawer  of  the  check  kept 
any  account  in  the  bank  on  which  it  was  drawn.  It  was  admitted  on  the  trial 
by  the  accused  that  the  check  was  worthless.  The  defendant  relied  solely  on 
the  fact  that  the  check  was  post-dated. 


Held^  that  the  evidence  was  sufficient  to  justify  a  finding  that  the  prisoner 
represented  that  the  check  was  good,  and  the  maker  a  man  of  substance  ;  while 
he  knew  that  it  was  worthless,  and  that  it  was  a  false  token  got  up  for  the  pur- 
pose of  defrauding  the  prosecutrix,  and  that  the  accused  and  Melville  were 
confederates,  and  jointly  obtained  the  goods.     Lesser  v.  7%0  People,  467. 

8.  The  Court  of  Sessions  of  the  county  of  Cayuga  convicted  the  accused  of  the 
crime  of  obtaining  property  by  false  pretences. 

The  indictment  charged  that  the  accused  obtained  from  one  John  Molley  bank 
notes  of  the  value  of  $300,  upon  the  false  and  fraudulent  representations  and 
pretences,  that  he  brought  $50,000  ready  money  to  Port  Byron,  and,  that  he  was 
the  owner  of  a  house  and  lot  in  Watertown,  free  from  Incumbrance,  and  worth 
$40,000.  The  indictment  alleged  that  the  accused  had  no  ready  money  at  Port 
Byron,  and  that  said  house  and  lot  was  incumbered  to  its  full  value. 

The  evidence  on  the  part  of  the  people,  showed  that  the  accused,  who  was 
a  banker  at  Port  Byron,  induced  the  complainant  by  the  false  pretences  named, 
to  deposit  currency  in  his  bank  ;  that  the  money  so  deposited  was  drawn  out  by 
the  complainant  some  weeks  afterwards ;  and  that  subsequently  the  complain- 
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sons  for  conjectaring  that  they  are  conspiring  together  ;  but  it  is  mere  conjee^ 
ture,  and  not  evidence,  even  presumptive  of  the  fact.     T%e  People  v,  l^homs,  23. 

2.  The  prisoner  was  tried  for  forging  the  indorsement  of  one  Talmy  Van  Am- 
burgh,  upon  a  promissory  note.  The  defence  was,  that  the  prisoner  was  author- 
ized bj  Van  Amburgh  to  sign  his  name,  and  that  he  made  the  signature  in  ques- 
tion in  pursuance  of  that  authority.  There  was  a  conflict  of  evidence  on  this 
point,  and  to  establish  the  guilty  intent,  the  prosecution  put  in  evidence  a  letter 
of  the  prisoner  to  his  father-in-law,  John  R.  Ganoung,  admitting  that  he  had 
made  a  similar  use  of  his  name  without  authority  upon  other  notes.  The  judg« 
charged  the  jury,  in  substance,  that  the  admissions  of  the  prisoner  in  the 
letters,  of  the  use  of  Ganoung's  name,  they  could  consider  in  determining  the 
Intent  of  the  prisoner  at  the  time  he  indorsed  Van  Amburgh*8  name.  To  this  an 
exception  was  taken  by  the  prisoner. 

Held,  that  the  fact  that  the  prisoner  made  an  unauthorized  use  of  Ganoung*9 
name  does  not  tend  to  show  that  he  criminally  indorsed  Van  Amburgh's  name, 
or  that  he  knew  and  understood  that  Van  Amburgh's  authority  had  been  with- 
drawn, or  that  the  signature  in  question  was  made  with  a  criminal  intent.  Fol- 
lowing Coleman  v.  The  People^  55  N.  Y.,  81 ;  8.  C,  1  Cowen's  Crim.  Rep.,  578. 
The  People  v.  Corbin,  45. 

8.  The  prisoner  was  indicted  and  convicted  of  forgery,  in  passing  a  counter- 
feit bill  on  the  Westfield  Bank. 

Held^  that  the  conviction  was  error.  The  admission  of  evidence  to  show  that 
the  prisoner  had  passed  two  bills  some  two  or  three  days  after  the  transaction 
for  which  he  was  on  trial,  without  showing  they  were  on  the  same  bank,  as  the 
one  in  question,  nor  even  that  they  were  counterfeits,  had  no  legal  bearing  upon 
the  issue  which  was  on  trial.     The  People  v.  Dibble,  54. 

4.  The  accused  was  indicted  for  forgery.  Upon  his  arraignment  he  demurred 
to  the  whole  of  the  indictment,  and  to  each  and  every  count  therein. 

Judgment  was  given  for  the  people  upon  the  demurrer. 

The  indictment  contained  five  counts,  and  was  for  forgery  In  the  third  degree, 
in  forging  and  counterfeiting  an  instrument  in  writing,  purporting  to  be  an 
account  of  one  Samuel  Johnson  for  alleged  services  as  constable  against  the 
county  of  Saratoga,  together  with  the  affidavit  and  jurat  thereto  attached, 
including  the  certificate  of  the  justice. 

The  first  objection  was  that  the  indictment  did  not  contain  a  criminal  offence  ; 
inasmuch  as  the  crime  of  forgery  could  not  be  predicated  upon  the  instrament 
set  forth  in  the  indictment. 

Held,  that  the  statute  provides,  that  *'  every  person  who,  with  intent  to  injure 
or  defraud,  shall  falsely  make,  alter,  forge,  or  countefeit  ♦  •  *  any  instru- 
ment or  writing,  being,  or  purporting  to  be,  the  act  of  another,  by  which  any 
pecuniary  demand  or  obligation  shall  be,  or  shall  purport  to  be,  created,  in- 
creased, discharged  or  diminished  *  *  *  by  which  false  making,  forging, 
altering,  or  counterfeiting,  any  person  may  be  affected,  bound,  or  in  any  way 
injured  in  his  person  or  property,  upon  conviction  thereof,  shall  be  adjudged 
guilty  of  forgery  in  the  third  degree  ;'*  and  that  it  **  shall  be  sufficient,  if  such 
intent  appear  to  defraud  *  *  *  any  county,  city,  town  or  village  ♦  ♦  ♦ 
or  any  person  whatever."    These  provisions  are  sufficiently  oomprehensive  to 
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Ineluda  tba  instrumeDt  in  qoeetloii.  It  Is  k  writing  purportiogto  be 
snother,  by  nbicb  s  pecuDuirj  demaod  Is  purported  to  be  created,  Bod 
knother  migbt  bavH  been  uffeclad,  and  it  is  allegad  that  it  was  falsi 
forged  and  counterfeited  bj  the  defendant  with  intent  to  defraud  the 
Saratoga  If  the  inBtrament  was  complete  in  itself,  and  sulflcient  od 
have  induced  an  acceptaDCe  sad  allowance  of  the  account  b;  the  Board 
vtsora.  so  that  it  might  hare  produced  iojuBlice  if  the  fraud  had  no 
tected,  it  was  the  subject  of  forgery  under  the  statute.  It  is  clearlj  t 
latter  and  spirit  of  the  statute,  and  would  have  been  safflcieDt  as  the  t 
of  an  [odictment  at  commoa  law. 

It  ia  objected  that  eaj;h  count  separately,  is  bad  foe  duplicity. 

Beld,  that  there  is  no  force  in  the  objection.  Tba  account  and  the  i 
to  the  affidavit  and  jurat,  were  all  essential  to  the  complelioa  of  the  ii 
before  it  could  be  properly  presented  W  the  Board  of  Supervisors  ; 
them,  therefore,  constituted  but  one  Instrument.     Baiekraa*  v,  Tht  Pe 

5.  The  prisoner  was  indicted,  tried  and  convicted,  for  forgery  in 
degree. 

On  the  trial  it  was  shown  that  the  prisoner  procured  to  be  engrav 
city  of  New  York  blank  warrants,  purporting  to  l*  drawn  by  the  e 
public  accounts  of  the  State  of  Mississippi  upon  the  State  treasurer  ot  t 
with  a  seal.  The  prisoner  signed  and  Giled  in  the  blanks  of  two  of  (ht 
and  shipped  them  with  a  l>ook  at  the  blank  warraats.  with  the  seal,  U. 
Mississippi,  where  the  authorities  of  that  State  obtained  posBesdt 
package.  The  prisoner  was  arrested  in  New  York,  when  he  admittei 
nectiOD  with  the  scheme.  There  was  no  impression  of  the  seal  upon  thi 
the  subject  ot  the  indictment,  and  for  the  forgitig  of  which  he  was  i 
It  appeared  upon  the  trial,  that  the  warrant  was  invalid,  by  the  li 
State  of  Mississippi,  without  a  seal,  and  that  it  lacked  vlialitj  becai 
not  purport  to  be  registered.  The  Recorder  charged  the  jury  that 
indictment  the  prisoner  could  be  convicted  of  forgery. 

Ueld,  that  the  rule  established  In  this  State,  Is,  that  if  the  instr 
invalid  on  ila  face,  it  cannot  be  the  subject  of  forgery,  becaose  it  hai 
tendenc;  to  effect  a  fraud,  A  statute  authorizing  an  instruiuent  not 
the  common  law,  and  so  prescribing  its  fonn  as  to  render  any  other  1 
forgery  cannot  be  committed  by  making  a  false  statutory  one  —  not 
the  statute  —  even  though  it  is  so  like  the  genuine  as  to  deceive  mosi 
Ounningham  v.  The  People, 

6.  The  defendant  was  indicted  for  forgery  and  was  tried  and  convic 
Court  of  Sessions  of  Ontario  county.  The  judgment  was  reversed  bj 
«TaI  Term  in  the  fourth  Judicial  Department,  and  error  was  broug 
People  to  this  court. 

Upon  the  trial  the  defendant  presented  himself  as  a  witness  in  hit 
half,  and  was  sworn.  Upon  bis  cross-examination  he  was  asked  "  1 
times  have  jou  been  arrested  t"  To  this  question  the  counsel  for  the 
objected,  stating  as  bis  objections,  that  it  was  incompetent  to  affect  hisi 
asawitness;  that  it  tended  to  degrade  the  witness  ;  that  he  was  privili 
answering  It,  as  it  had  no  direct  bearing  apon  the  issue  in  the  case ; 
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better  eyidence  of  the  fact  existed.    The  court  overraled  the  objeetjon  and  the 
witness  answered  "  five  times,  I  believe." 

Held,  that  while  it  would  not  be  competent  to  introduce  evidence  of  particular 
facts  to  impeach  the  witness,  yet  the  authorities  recognize  a  distinction  between 
Independent  evidence  introduced  for  the  purpose  of  impeaching  a  witness,  and 
the  questions  which  are  permitted,  in  the  discretion  of  the  court,  to  be  put  to  a 
witness,  tending  to  affect  his  credibility.  It  was  permissible  to  ask  the  defendant 
questions  as  to  particular  facts,  although  such  evidence  would  not  be  received 
from  impeaching  witnesses,  but  the  evidence  sought  to  be  obtjuned  must  legiti- 
mately tend  to  impair  the  credit  of  the  witness  for  veracity,  either  directly  or  by 
its  tendency  to  establish  a  bad  moral  character. 

Held,  that  the  general  rule  is,  that  a  party  cannot  avail  himself  of  an  error 
in  allowing  or  refusing  a  privileged  question  put  to  a  witness,  ^et  where  the 
witness  is  also  the  party,  there  is  no  reason  for  the  application  of  the  rule.  By 
taking  the  stand  as  a  witness,  he  is  not  thereby  deprived  of  his  rights  aa  a  party, 
and  it  follows  that  his  counsel,  while  he  is  in  the  witness-box,  has  a  right  to 
speak  for  him,  and  that  an  error  committed  by  the  court  against  him  may  enure 
to  his  benefit  as  a  party.  The  witness  was  privileged  from  answering  the  ques- 
tion, and  the  objection  was  well  taken  by  his  counsel,  and  the  exception  is 
available. 

Held,  that  neither  in  the  Brandon  Case  (42  N.  Y. ,  265),  Ccmnar^s  Case  (50  N.  Y. , 
240),  nor  in  the  Real  Case  (42  N.  Y.,  270),  was  this  question  of  privilege  pre- 
sented, or  decided.     The  People  v.  Brown,  363. 


7.  The  accused  was  convicted  by  the  Court  of  Oyer  and  Terminer  held  in 
Albany  county,  of  the  crime  of  forgery  in  the  third  degree.  The  General  Term 
of  the  Third  Department  affirmed  the  judgment  entered  upon  such  verdict  of 
conviction.    • 

The  accused  was  a  clerk  of  the  Treasurer  of  the  State  of  New  York  and  his 
duties  were  to  receive  moneys  and  securities  belonging  to  the  State,  which 
came  to  the  hands  of  the  Treasurer,  and  to  deposit  them  in  bank  ;  to  keep  the 
accounts  between  the  State  and  the  deposit  banks,  and  other  bank&  The  charge 
was  in  having  made  a  false  entry  in  a  book  of  accounts  kept  in  the  office  of  the 
State  Treasurer,  whereby,  in  an  account  in  such  book  between  the  Treasurer 
and  the  Mechanics  and  Farmers'  Bank  of  Albany,  the  latter  was  debited  with  a 
deposit  or  transfer  of  the  sum  of  $200,000.  The  false  entry  in  question  was 
made  on  the  31st  of  August,  1873. 

The  accused  was  indicted  under  section  thirty-four  of  2  Revised  Statutes,  673, 
which  provides,  that  '*  every  person  who,  witli  intsnt  to  defraud,  shall  make  any 
false  entry,  or  shall  falsely  alter  any  entry  made,  in  any  book  of  accounts  kept 
in  the  office  of  the  Comptroller  of  this  State,  or  in  the  office  of  the  Treasurer, 
or  of  the  Surveyor-General,  or  of  any  county  treasurer,  by  which  any  demand 
or  obligation,  claim,  right  or  interest,  either  against  or  in  favor  of  the  people 
of  this  State,  or  any  county  or  town,  or  any  individual,  shall  be,  or  shall  purport 
to  be,  discharged,  diminished,  increased,  created,  or  in  any  manner  affected, 
shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the  third  degree.' 


n 


The  indictment,  in  some  of  the  counts,  charged  the  alleged  false  entry  to  have 
been  made,  with  the  intent  to  defraud  the  Mechanics  and  Farmers'  Bank  of  Al- 
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banj,  and  in  others,  with  intent  to  defraud  the  people  of  the  State  of  New 
York. 

It  ifl  claimed  bj  the  counsel  for  the  accused,  that  the  entry  was  made  for  the 
sole  purpose  of  concealing  his  previous  defalcations,  and  if  made  for  that  pur- 
pose he  could  not  be  convicted  of  the  crime  of  forgery  ;  and  that  the  false  entry 
could  not  operate  to  defraud  either  the  State  or  the  bank,  and  could  have  no 
legal  tendency  to  affect  any  fund,  or  affect  the  property,  rights,  or  interests 
of  any  one,  as  the  accused  never  realized,  nor  coald  he  realize,  any  sum  what- 
ever by  making  the  entry,  nor  could  the  State  or  the  bank  be  losers  thereby  to 
any  amount. 

Held,  that  this  construction  of  the  statute  cannot  be  maintained.  The  stat- 
ute requires  that  the  false  entry  be  made  with  intent  to  defraud,  but  it  is  not 
necessary  that  the  intent  be  to  obtain  money,  or  cause  the  loss  of  money  directly 
by  means  of  the  false  entry.  The  words  "  with  intent  to  defraud  "  are  used  as 
synonymous  with  the  words  "with  fraudulent  intent,"  or  "  for  a  fraudulent 
purpose,"  to  distinguish  the  case  from  one  of  an  erroneous  entry,  made  through 
mistake  or  under  a  misapprehension  of  a  right,  or  such  fictitious  entries  as  are 
sometimes  made  for  book-keeping  purposes,  or  otherwise  innocently.  Where 
the  false  entry  was  part  of  a  criminal  scheme  to  conceal  and  temporarily  cover 
up  the  defalcation  of  the  accused,  there  was  a  fraudulent  intent  sufficient  to 
satisfy  the  statute.  The  entry  was  made  on  the  Slst  of  August,  1878,  covering 
up  previous  offences  and  enabling  the  accused  to  continue  in  his  position  until 
the  next  October.  The  jury  had  a  right  to  infer  from  the  evidence,  that  the 
entry  was  made  with  intent  to  enable  the  accused  to  retain  the  fruits  of  his  dep- 
redations, or  to  continue  them,  and  that  he  had  continued  them,  during  this  inter- 
val. The  law  would  attach  to  the  concealment,  the  intent  to  accomplish  the 
result  to  which  it  naturally  tended. 

Objection  was  made,  that  the  false  entry  was  not  set  out  in  words  and  figures. 

HM,  that  the  counts  are  good,  being  set  out  in  the  words  of  the  statute,  but 
as  some  of  the  counts  did  set  out  a  copy  of  the  entry,  and  as  the  verdict  was  a 
general  one,  and  there  being  evidence  in  support  of  these  last  counts,  it  is  sufiS- 
cient  to  sustain  the  conviction. 

It  was  objected  to  on  the  part  of  the  accused,  that  there  was  a  variance  between 
the  account  set  forth  in  the  indictment  and  as  proved  upon  the  trial  in  regard  to 
the  entry  of  |125,000. 

HMy  that  such  entry  was  nearly  six  months  previous  to  the  date  of  the  false 
entry,  and  as  it  was  wholly  immaterial,  it  could  not  have  misled  or  prejudiced 
the  prisoner.    Pkelpa  v.  Ths  People,  876. 

8.  The  accused  was  indicted  for  forgery  in  the  third  degree  for  executing  the 
following  instrument : 

'*  No.  — .    Saratoga  CJounty  Trkaburer's  Office, 

*'BalUton  Spa,  June  16,  1875. 
"  In  pursuance  of  a  resolution  passed  November,  1874,  by  the  board  of  super- 
visors of  Saratoga  county,  the  county  of  Saratoga  promises  to  pay  at  the  Sara- 
toga County  Treasurer's  office,  on  or  before  the  15th  of  February,  1876,  to  the 
First  National  Bank  of  Ballston  Spa,  or  bearer,  $10,000,  at  seven  per  cent, 
interest,  value  received. 

"$10,000.  HsKBT  A.  Mann,  Treasurer." 
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At  the  time  of  tlie  execution  of  the  foregoing  paper  the  accused  was  treasurer 
of  Saratoga  couDtj.  This  paper  was  discounted  by  the  payee  and  the  proceeds 
were  received  hj  Mann.  It  was  shown  on  the  trial  that  Mann  had  no  author- 
ity- to  make  or  issue  such  instrument.  The  accused  was  convicted  at  the  Wash- 
ingfton  county  Court  of  Oyer  and  Terminer.  The  General  Term  of  the  third 
judicial  department  reversed  the  judgment,  and  the  people  bring  error. 

Held,  that  the  statute  under  which  the  accused  was  convicted  defines  the 
offence  of  forgery  in  the  third  degree  to  be,  the  falsely  making  or  altering,  with 
intent  to  defraud,  any  instrument  or  writing  "  being  or  purporting  to  be  the  act 
of  another,"  whereby  any  pecuniary  demand  shall  be  or  purport  to  be  created, 
etc.,  etc.  That  the  **  act "  referred  to  in  the  statute  is  the  making  of  the  instru- 
ment, and  that  the  offence  consists  in  falsely  making  an  instrument  purporting 
to  be  made  by  another. 

Held  further,  that  the  offence  intended  to  be  defined  by  the  statute  is  forgery, 
and  not  a  false  assumption  of  authority.  One  who  makes  an  instrument  signed 
with  his  own  name,  but  purporting  to  bind  another,  does  not  make  an  instru- 
ment purporting  to  be  the  act  of  another.  The  instrument  shows  upon  its  face 
that  it  is  made  by  himself  and  is  in  point  of  fact  his  own  act.  It  is  not  false  as 
to  the  person  who  made  it.  The  wrong  done,  where  such  an  instrument  is 
made  without  authority,  consists  in  the  false  assumption  of  authority  to  bind 
another,  and  not  making  a  counterfeit  or  false  paper.     The  People  v.  Mann,  528. 


GRAND  LARCENY. 

1.  The  Defendant  was^tried  and  convicted  of  grand  larceny,  in  stealing  a 
quantity  of  pig  iron. 

Exception  was  taken  to  the  refusal  of  the  court  to  take  the  case  from  the  jury, 
on  the  ground  that  the  description  of  the  identity  of  the  property,  was  too  indefi- 
nite, vague  and  uncertain,  to  convict  the  defendant  upon,  and  not  sufficient  in 
law  to  be  submitted  to  the  jury. 

Held,  that  the  testimony  of  the  agent  being,  that  it  bore  the  marks,  and  pre- 
sented the  appearance  of  the  iron  in  his  possession,  some  of  which  had  been 
taken  away,  and  that  he  did  identify  the  iron,  when  he  saw  it  the  following  day 
after  the  defendant  was  arrested,  and  the  uncontradicted  testimony  that  the  de- 
fendant said  he  bought  the  iron  of  a  canal  boat  captain  for  fifteen  dollars,  when 
its  value  was  shown  to  be  fifty-two  dollars,  was  sufficient  to  justify  the  sub- 
mission of  the  question  of  the  identity  of  the  property  to  the  jury. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury,  that  the  mere 
possession  of  the  property  stolen,  was  not  prima  facie  evidence  of  the  commis- 
sion of  the  larceny  by  the  defendant.  The  court  so  refused  to  do,  and  an  excep- 
tion was  taken. 

Held,  that  the  possession  was  so  recent  and  so  suspicious,  that  it  was  consist- 
ent with  no  other  rational  conclusion,  than  that  of  guilt.  **  GeneraUj,  whenever 
the  property  of  one  man,  which  has  been  taken  from  him  without  his  knowledge 
or  consent,  is  found  upon  another,  it  is  incumbent  upon  that  other  to  prove  how 
he  came  by  it ;  otherwise  the  presumption  is  that  he  obtained  it  feloniously.*' 
(2  East's  Crim.  Law,  656.)  Its  accuracy  as  a  general  legal  proposition,  is  sus- 
tained by  the  decision  made  in  the  case  of  Knickerbocker  v.  The  People,  1  Cow- 
en's  Grim.  Rep.,  287. 
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The  court  declined  to  cbuge  the  propositioD,  that  where  k  mail 
poBBeasioD  stolen  prop«rtj  is  found,  gives  k  rensonable  account  of  hoi 
b;  it,  the  proeecuUir  wtis  required  to  ahovr  the  account  to  be  false. 

Held,  that  while  the  proposition  might  be  true,  as  to  a  large  class  ol 
prosecutor  c&nuoc  be  required  to  show  that  the  defendant's  stalenienta 
as  loDg  ta  Ibe  circumstances  attending  It,  are  such  as  to  Indicate  thi 
not  true.  What  the  law  requires,  la.  that  the  defendant's  statement 
credited  where  it  appears  to  be  probable,  and  consistent  with  the  (i 
qoestion  is  one  tor  the  jury.    Diihn  t,  T%e  PeopU, 


The  prisoner  was  a  jeweler  in  New  York  cit?,  and  sent,  what  was 
a  memorandum  order,  to  Charles  Kuhn  &Co.. engaged  in  the  same 
for  aix  paira  of  gold  baud  braceleta,  which  were  sent  t«  him  on  that 
a^d  firm.  The  order  was  designed  and  understood  to  be  an  applicat 
articles  mentioned  in  it,  for  the  purpose  of  showing  them  to  a  ci 
select  frem,  who,  it  be  accepted  either,  tbe  price  for  that  article, 
remainderof  the  articles,  should  be  returned  to  the  firm  filling  the  order 
the  articles  sent  on  the  order,  nor  the  money  for  either  of  them  wer 
by  the  accused. 

HM,  tha»  the  title  to  the  property  sent  npon  the  order  did  not  pas 
firm  of  Eubn  &  Company  to  the  accused  under  tbia  arrangement.  1 
no  sale  was  made  It  was  not  the  design  of  tbe  parUes  that  the  title  sh 
Tbe  prisoner  was  a  mere  custodian  of  tbe  property  for  tbe  persons 
to  hiro  :  and  it  be  acquired  that  feloniously,  for  the  parpose  of  dep 
owners  of  It  by  means  of  the  artifice  he  made  use  of,  timt  was  sufScit 
stitute  the  crime  of  larceny.  The  felonious  acquisition  was  a  qu 
the  Jary. 

Held,  that  the  distinction  between  this  claaa  of  ceaea,  and  obtain! 
by  means  of  false  pretences,  consists  in  the  circumstance  that  in  the 
owner  Intends  to  part  with  his  title  with  tbe  change  of  custody,  wk 
former  no  Intention  of  that  itind  exists. 

On  the  trial  the  prosecution  was  allowed  to  show,  under  objectior 
prisoner  obtained  these  artici™  from  tbe  compiainanta,  in  the  san; 
they  had  procured  other  articles  of  jewelry  from  otber  parties,  app 
the  same  to  his  own  use,  for  tbe  purpose  of  establishing  the  feloniou 
obtaining  those  mentioned  in  tbe  indictment. 

Hdd,  that  the  intent  la  the  vital  fact  to  be  ascertained  ;  and  prot 
acts,  plainly  within  one  common  purpose  and  design,  are  received  Ic 
felonioua  intent.     Weyman  v.  The  Peo^, 

8.  The  accused  were  convicted  of  the  crime  of  larceny.  Tbey  wet 
for  stealing  from  one  Christian  Olasou,  the  sum  of  ninety  dollars. 

On  (he  trial  it  was  shown  that  Olason  the  complainant,  and  the 
were  passengers  on  the  same  train  ;  that  Lewis,  one  of  the  prisoner! 
OlBSon  in  conversation  soon  after  tlie  train  started  and  continued  in  hi: 
until  tbey  reached  New  York  ;  that  on  arriving  there,  at  Lewis'  suggt 
went  to  a  hotel,  where  be  and  Olason  left  their  valises  and  Olason 
Don;  at  the  instance  of  Lewis  they  went  for  a  walk,  and  during  th 
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informed  Olason  that  be  had  a  check  for  $500  which  he  wished  cashed,  and 
went  to  a  building  which  he  called  a  bank.  The  bank  he  said  was  not  open  and 
they  took  another  walk  and  went  into  a  saloon,  where  they  foand  Loomis. 
I^wis  asked  for  two  cigars  and  offered  a  five  dollar  bill  in  payment.  The  bar- 
tender could  not  change  it,  when  the  prisoners,  Lewis  and  Loomis,  threw  dice  to 
see  who  should  pay  for  the  cigars,  and  Lewis  lost.  They  then  threw  dice  for 
five  dollars  and  Loomis  lost  Lewis  offered  to  divide  with  Olason,  but  he  said 
he  would  have  nothing  to  do  with  it.  Loomis  then  put  up  f  100  as  a  bet,  and, 
Lewis  having  but  $10,  asked  Olason  for  ninety  more  so  that  he  could  make  the 
bet,  saying  *'  I  am  sure  to  beat  him  again,  and  you  can  have  your  money  back. 
If  I  do  lose  I  have  got  the  check  for  $500,  and  we  will  go  to  the  bank  and  get 
the  check  cashed,  and  you  can  have  the  money."  Upon  this  Olason  let  I^ewis 
have  $90.  The  money  was  won  by  Loomis.  Olason  demanded  of  Lewis  his 
money.  Lewis  asked  for  $100  more  which  was  refused.  Loomis  then  put  up 
$100  against  what  had  been  represented  by  Lewis  as  a  check  of  ^00  and 
Loomis  won.  Lewis  then  said  he  was  not  worth  a  cent,  and  he  and  Loomis 
left  the  room.  Olason  saw  no  more  of  them  until  after  their  arrest.  Loomis 
was  searched  and  a  package  was  found  marked  on  the  outside  $500,  made  up  of 
a  one  dollar  national  currency  bill,  a  five  dollar  bill  of  the  Citizens'  Bank,  a 
Confederate  States  twenty  dollar  bill  and  pieces  of  brown  paper  inside.  There 
was  also  found  upon  him  five  metal  worthless  pieces,  each  representing  a  twenty 
dollar  coin.     On  Lewis  there  was  found  a  pack  of  three-card  monte  cards. 

The  counsel  for  the  accused  asked  the  court  to  charge  the  jury  that  there  was 
not  sufficient  evidence  to  warrant  a  conviction  ;  which  was  refused  and  an  ex- 
ception taken. 

The  court  charged  the  jury  :  **  If  you  are  satisfied  from  the  evidence,  beyond 
any  reasonable  doubt,  that  the  two  prisoners  conspired  fraudulently  and  feloni- 
ously to  obtain  the  complainant's  money  and  convert  it  absolutely  to  their  own 
use  without  his  consent,  and  that  in  pursuance  of  such  conspiracy  they  did  felo- 
niously and  fraudulently  obtain  from  the  complainant  the  ninety  dollars  by 
the  means  and  in  the  manner  and  under  the  circumstances  testified  to  by  the 
complainant  with  the  intention  of  converting  the  money  absolutely  to  their  own 
use  without  his  consent  and  against  his  will,  and  that  the  complainant  did  not 
intend  to  part  with  his  ninety  dollars  absolutely  but  only  for  a  short  time  and 
only  until  Lewis  could  get  the  check  or  pretended  check  cashed,  I  think  you  can 
i*nd  ought  to  convict  the  prisoners  of  grand  larceny,  otherwise  that  you  should 
acquit  the  prisoners." 

To  this  charge  the  counsel  for  the  prisoners  duly  excepted. 

Held,  that  the  prosecutor  did  not  intend  to  part  with  the  possesion  or  the 
ownership  of  the  money.  It  was  handed  over  for  a  particular  purpose,  with  no 
intention  to  loan  it,  or  absolutely  to  surrender  the  title. 

Held,  that  the  character  of  the  crime  depends  upon  the  intention  of  the  parUes, 
and  that  intention  determines  the  nature  of  the  offence.  Where  by  fraud,  con- 
spiracy or  artifice,  the  possession  is  obtained  with  a  felonious  intent,  and  the 
title  still  remains  in  the  owner,  larceny  is  established,  but  where  the  title,  as 
well  as  the  possession,  is  absolutely  parted  with,  the  crime  is  false  pretences. 
The  intention  of  the  owner  to  part  with  his  property  is  the  gist  and  essence  of 
the  offence  of  grand  larceny.     Loomis  v.  T?ie  People,  870. 
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4.  The  prisoner  wtug  tried  and  convicted,  in  the  Court  of  General  Sesaions 
of  the  county-  of  New  York,  for  grand  Urc«ny,  and  sentenced  to  the  State 
prison  for  the  term  of  five  years.  The  facts  shown  upon  the  trial  were,  that 
hj  means  of  a  trick  or  device  the  owner  of  eight  hundred  poauds  of  battar 
was  induced  W  send  it  by  eipress  and  steanier,  from  Alton,  Wajne  county,  to 
New  London,  In  Connecticut,  addressed  to  Peter  Y,  Clark  &  Co.,  and  to  draw 
B  sight  draft  for  the  amunnC  of  the  price  on  A.  A.  Qreeley  A  Co.,  at  Middle- 
town,  in  the  same  State.  The  butter  reached  New  Ijondon  and  from  there  it 
w»8  sent  to  New  York  citj,  and  went  into  the  possession  of  the  accused.  The 
proeeCQtion  attempted  to  show  that  the  Gnus  named  aspurcbasera  of  the  property 
and  drawee  of  thb  draft,  were  ficUtiouH,  and  did  not  exist  at  the  time  when 
the  property  was  ordered  and  sent  forward.  To  prove  this  the  people  produced 
as  a  witness,  Bradehaw,  the  complainant.  Under  objection,  on  the  part  of  (he 
accused,  he  testified,  in  substance,  that  the  day  preceding  the  trial,  he  went  to 
New  Loudon  and  Middletown,  and  made  inquiries,  and  from  those  inquiries, 
ascertained  that  neither  of  these  Urma  existed,  either  at  the  time,  or  when  the 
butter  was  ordered.  The  court  remarked  that  this  testimony  was  admissible,  to 
which  decision  an  exception  was  taken. 

Held,  that  the  admisBion  of  sncfa  evidence  was  a  fatal  error.  The  evidence 
given  by  the  witness  as  proof  of  facts,  was  not  his  own  observations  or  knowl. 
edge,  hut  simply  the  unsworn  statements  and  reports  of  other  persons,  who  wer« 
Dot  before  the  court,  and  could  not  be  examined  or  cross-examined  to  determine 
the  BCcnrscy  of  what  they  had  related.  To  allow  evidence  of  that  description 
aa  proof  of  material  facts,  would  be  unjust  to  the  accused,  and  would  subject 
him  to  a  trial  by  witnesses  not  confronted  by  him  and  without  even  the  sem- 
blance of  an  oath  or  affirmation.  The  question  was  whether  what  the  petsotia 
stated  to  Brodshaw  was  true ;  not  whether  he  truthfully  repeated  what  they  had 
atid  to  him.  It  was  a  trial  of  the  accused  upon  what  the  law  denominates 
hearsay  evidence.     Wiggins  v.  The  People,  360. 

5.  The  next  question  to  be  decided  Is,  whether  there  was  an  actual  or  con- 
structive poBsessioa  of  the  draft  in  the  alleged  owner,  the  Stale  of  New  York,  at 
the  time  of  the  taking.   ' 

Seid,  that  when  property  is  recnved  by  the  servant  or  custodian  from  another, 
who  occupies  the  relation  of  agent  for  the  owner,  or  who  stands  in  the  position 
of  the  owner  In  reepect  to  the  poasessioD  ;  then,  though  the  owner  never  had 
the  actual  possession,  yet  the  possession  of  snch  other  person  is  his  possession. 
In  this  cose  the  draft  came  into  the  State  hall,  and  went  first  to  the  actual 
poeseaslon  of  Mr.  aallien,  the  aeoond  Deputy  Comptroller.  Thus  it  came  Into 
the  actual  possession  of  a  sub-servant  of  the  State,  whose  actual  possessioa 
was  the  possession  of  the  Slate,  who  thereby  became  the  special  owner  of  it. 
It  was  sent  to  the  accused  by  a  special  messenger,  a  sub-servant  of  the  State 
who  had  actual  possession  of  the  draft,  thus  the  actual  possessiou  of  the  mes- 
senger was  Che  possession  of  the  State,  and  the  delivery  of  the  draft  into  the 
cnstody  of  the  accused  for  a  special  purpose,  was  a  delivery  by  the  Stale  to 
him  for  that  purpose.  Thus,  he  had  only  the  custody  or  charge  of  the  draft, 
and  if  the  taking  of  it  by  him  from  the  messenger  was  not  a  trespass,  the  car- 
rying it  away,  having  only  the  bare  custody  of  it,  was,  and  if  that  carrying  of 
it  away  was  with  feloniouB  intent,  as  the  jury  have  found  that  it  was,  it  was  lar- 
ceny, for,  when  the  owner  has  parted  with  the  custody  only  of  the  property, 
and  not  with  the  possession,  and  the  servant  converts  the  chattel  to  his  own 
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use,  it  is  larceny,  though  he  had  no  felonious  intent  when  he  received  it  into 
his  custody. 

Jleld,  that  the  draft  was  a  legal,  operative  instrument  when  it  reached  the 
hands  of  the  accused ;  it  had  been  by  the  original  payee  indorsed  to  Mr.  Hop- 
kins, as  Comptroller.    Phelps  v.  The  People,  2S^ 


HABEAS   CORPUS. 

1.  The  General  Term  of  the  Supreme  Court,  in  the  Second  Judicial  Depart- 
ment, dismissed  a  writ  of  certiarari  brought  to  review  a  decision  on  a  writ  of 
habeas  corpus  issued  upon  the  petition  of  the  relator  remanding  him  to  the 
custody  of  the  Warden  of  the  State  prison  at  Sing  Sing. 

On  the  6th  day  of  January,  1873,  Stokes,  the  relator,  was  adjudged  guilty 
of  murder  and  sentenced  to  be  hung  on  the  twenty -eighth  day  of  the  next 
month,  February.  The  relator  brought  his  writ  of  error,  the  execution  had  been 
stayed,  the  judgment  on  the  10th  of  June,  1873,  was  reversed  and  a  venire  de  nota 
ordered.  On  the  29th  of  October,  1873,  the  relator  was  again  tried  and  con- 
victed of  manslaughter  in  the  third  degree.  On  that  day  he  was  sentenced  to 
State  prison  at  Sing  Sing  for  the  term  of  four  years.  In  the  meantime  he  had 
been  imprisoned  in  the  jail  of  New  York  county.  His  first  day  of  confinement 
in  the  State  prison  was  the  first  day  of  November,  1873.  It  was  certified  by 
the  warden  of  the  prison  that  his  conduct  from  the  1st  day  of  November,  1873, 
to  the  date  of  the  certificate,  14th  Jan.  1875,  had  been  good,  and  in  adherence 
and  obedience  to  the  prison  officials  and  discipline.  On  the  5th  of  February, 
1876,  he  was,  by  habeas  corpus,  brought  out  of  prison  and  asked  for  his  discharge 
from  imprisonment.     The  request  was  denied,  and  he  was  remanded. 

The  relator  claims  that  the  time  he  was  in  jail  in  the  city  of  New  York  should 
be  taken  as  part  of  the  four  years  of  his  sentence,  and  also,  that  he  had  earned 
by  good  conduct,  while  in  State  prison,  an  abatement  from  the  term  of  his  sen- 
tence ;  both  equalling  four  years. 

Heidy  that  punishment  for  crime  is  that  pain,  penalty  or  forfeiture  which  the 
law  exacts,  and  the  criminal  pays  for  the  offence.  Punishment  is  the  imme- 
diate consequence  of  a  conviction  for  crime.  The  pain  or  penalty  which  the 
relator  suffered  in  jail  was  before  conviction  and  sentence,  it  was  not  based 
upon  the  judgment  of  a  court  or  jury;  he  was  not  serving  any  part  of  his  sen- 
tence ;  he  was  not  in  State  prison  ;  he  was  not  at  hard  labor ;  he  wns  held  by 
the  requirements  of  the  law  which  prescribes,  that  persons  indicted  for  mur- 
der may  be  kept  in  close  custody  until  their  trial  for  that  crime  is  ended. 
TJie  People  v.  TJie  Warden,  261 


HIGHWAY. 

1.  The  accused  was  indicted  in  the  Oyer  and  Terminer  of  Jefferson  cOunty, 
for  unlawfully  obstructing  a  public  highway,  or  street,  in  the  village  of  Car- 
thage in  said  county.  The  indictment  was  sent  to  the  Court  of  Sessions  of  Jef- 
ferson county  where  the  accused  was  tried,  convicted,  and  sentenced. 

Tlie  accused  erected  an  office  and  barn  and  piled  logs  and  lumber  within  the 
limits  of  the  alleged  highway,  and  such  acts  constituted  the  obstructions. 


Od  the  trial,  tbe  rollowing  lestimon;  was  taken  : 

The  district  attoniey  proved  that  in  Augnat,  1858,  Sftoford  Lewis,  Wm.  D. 
Leois  And  Charles  Sarvoj  were  commissioners  of  liighwajB  oF  the  town  of 
Wjlna,  and  that  a  paper  produced  had  boeii  talien  from  the  office  of  tlie  town 
clerk  or  said  town  and  that  the  signatures  to  said  paper  were  in  the  handwriting 
of  said  commissi  oners.  The  paper  produced  waa  marked  aa  Gled  Feb,  Ist,  18611, 
In  the  handwriting  oF  the  then  cierk  of  said  town.  That  paper  reads  as  fol- 
lows; "A  survey  of  a  road  or  street  from  Furnace  street  toGuyot's  and  Davis 
Mills,  beginninf;  at  a  hab  on  the  northerly  margin  of  Furnace  St.  25  links 
eeeterly  from  the  point  where  the  easterly  margin  of  Water  street  intersects 
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Held  that,  in  this  case,  the  sarvey  was  oot  incorporated  in  an  order  signed  by 
the  commissioners,  and  hence  the  requirement  of  the  statate  was  not  complied 
with.  The  omission  to  incorporate  the  survey  in  an  order  was  fatal  to  the  lajdng 
oat  of  the  road.     Pratt  v.  TJie  People,  548. 


INDICTMENT. 

1.  The  prisoner  was  convicted  under  the  provisions  of  the  statute  "  for  the 
better  prevention  of  the  procurement  of  abortions,"  Chap.  181,  Laws  of  1872. 

The  indictment  contained  three  counts  :  The  first  two  charged  the  advising 
and  procuring  one  Clara  Pensy  to  submit  to  the  use  of  an  instrumest  by  one 
Crandall,  with  intent  to  procure  a  miscarriage,  thereby  causing  the  death  of 
the  mother  and  child.  The  third  count  charged  the  same  and  that  said  defend- 
ant advised  and  procured  said  Clara  Pensy  to  take  certain  drugs  and  medi- 
cines with  like  intent.  The  indictment  further  charged  the  offence  to  have 
been  committed  in  Madison  county,  within  500  yards  of  the  boundary  line  be- 
tween Madison  and  Otsego  counties. 

After  the  jury  had  been  sworn,  and  before  the  case  had  been  opened  on  the 
part  of  the  people,  the  counsel  for  the  prisoner  moved  to  quash  the  indictment 
on  the  grounds  :  First,  that  the  offence  was  alleged  to  have  been  committed  in 
the  town  of  Brookfield,  in  the  county  of  Madison.  Second,  to  quash  the  third 
count  on  the  ground  that  it  contained  two  distinct  and  separate  offences,  and 
was  bad  for  duplicity.     Both  motions  were  denied. 

The  counsel  for  the  defendant  then  asked  the  coart  to  compel  the  district 
attorney  to  elect  upon  which  count  he  would  try  the  defendant.  This  was  also 
denied. 

The  jury  rendered  a  general  verdict  of  guilty,  and  the  counsel  for  the  defend- 
ant moved  in  arrest  of  judgment  on  account  of  the  alleged  defect  in  the  third 
count. 

Held,  that  the  statute  provides  that  where  an  offence  shall  be  committed  on 
the  boundary  of  two  counties  or  within  500  yards  of  such  boundary,  an  indict- 
ment for  the  same  may  be  found  and  a  trial  and  conviction  thereon  may  be  had 
in  either  of  such  counties.  It  is  sufficient  if  the  indictment  shows  jurisdiction 
in  the  grand  jury  by  which  the  indictment  is  found,  over  the  offence,  and  the 
jurisdiction  of  the  trial  court  to  hear  and  determine  it 

Held,  that  the  motion  in  arrest  of  judgment  was  properly  denied.  The  ver- 
dict was  general,  finding  the  accused  guilty  upon  all  the  counts.  The  indict- 
ment contained  two  counts  confessedly  good ;  this  will  sustain  the  convicUon, 
irrespective  of  other  defective  counts. 

Held,  that  the  denial  of  the  motion  to  quash  the  third  count,  or  to  compel 
the  prosecution  to  elect  upon  which  offence  he  would  proceed,  was  not  error. 
The  denial  of  this  motion  was  not  the  proper  subject  of  an  exception.  The 
accused  has  not  the  legal  right  to  have  the  sufficiency  of  an  indictment,  or  of 
any  count  therein,  determined  upon  motion  to  quash  or  set  it  aside  ;  or  to  put 
the  prosecutor  to  an  election,  when  more  than  one  offence  is  charged,  upon  which 
he  will  proceed.  It  is  in  the  discretion  of  the  court  whether  or  not  to  set  aside 
a  defective  indictment  upon  motion  ;  and  unless  the  question  is  free  from  doubt, 
the  court  ought  not  to  do  it,  but  leave  the  counsel  to  his  demurrer,  or  motion 
in  arrest  of  judgment. 
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Held,  tbat  eection  1,  chapter  181.  Laws  of  1872.  provides  tliat  anj  person 
who  shall  thereafter  vrllfull)'  BdministeT  to  aoj  womao  with  child,  or  prescribe 
for  aaj  each  noraan,  or  advise  or  procure  lier  to  take  any  medicine,  etc,  or 
shall  use  and  emptoj  or  advise  or  procare  her  to  sabmit  to  the  use  and  emploj- 
ment  of  any  iuBtruinent  or  other  means  whatever,  with  intent  thereby  to  pro- 
dace  the  miscarriage  of  any  such  woman,  unless,  elc, ,  shall,  in  case  the  death 
of  SDch  woman  or  of  ancb  child  be  thereby  produced,  be  deemed  guilty  of  a  fel- 
ony, etc.,  uid  that  as  the  third  count  charges  the  use  of  these  prohibited  means 
to  perpetrate  the  crime,  the  miscarriage  of  the  woman  ;  and  In  consequence  of 
some  one  or  all.  that  the  death  of  the  child  and  woman  were  effected,  and  charg- 
ing all  as  constituting  a  single  felony,  there  is  no  duplicity.  The  law  saoctlonB 
this  mode  of  pleading  in  criminal  caaee.     The  People  v.  Davis,  39. 

3.  The  detendaiit  was  convicted  of  grand  larceny.after  a  former  convlctioD  for 
the  same  crime. 

Seid,  that  the  former  conviction  and  discharge  mnst  be  alJegsd  in  the  indict- 
ment, and  must  be  proved  on  the  trial  and  passed  upon  by  the  jury.  A  more 
severe  penalty  is  denounced  by  the  statute  for  a  second  offence ;  and  all  the 
facts  to  bring  the  case  within  the  statute  most  be  establisbed  on  the  trial.  The 
objection  that  such  evidence  may  affect  the  prisoner's  character  has  no  force 
when  such  evideDce  relates  to  the  issae  to  be  tried. 

Held,  that,  as  there  was  no  evidence  that  the  prisoner  had  been  discharged 
or  pardoned,  as  the  statute  requires,  except  by  the  fact  that  saffleient  time  had 
elapsed  to  enable  tLe  prisoner  to  serve  out  his  sentence.  If  the  point  had  beea 
nlsed  in  the  court  below,  and  decided  adversely,  following  Wood  v.  Tin  People, 
1  Cowen's  Crim.  Sep.,  554.  the  point  would  have  been  available.  Johnaon  v. 
The  PtopU,  48. 

3.  Held,  that,  althoogh  the  indictment  appears  npon  its  fac^  to  have  been  pre- 
sented by  the  oaths  of  tvxnty-fmir  grand  jurymen,  notwithstanding  the  statute 
provides  "there  shall  not  be  more  than  taenty-lhree,  nor  less  than  siiteea  per- 
sons sworn  on  any  grand  jury,"  yet  aaaU  ot  the  grand  Jury  concurred  in  the 
finding  the  defendants  suffered  no  injoetlce  even  if  ooe  more  Juryman  was 
added  to  the  statutory  number ;  beside,  as  the  defendants  did  not  make  lUe  ob- 
jection at  the  Oyer,  it  is  too  late  (o  set  np  the  objection  after  conviction  and 
Bcntence.  The  error  complained  of  does  not  amount  to  making  a  nullity  of  the 
Indictment ;  it,  at  most,  is  an  irregularity,  not  capable  now  of  avoiding  the 
conviction.    Gmfey  v.  The  People,  68, 

4.  The  counsel  for  the  prisoners  objected  to  the  compMnt  on  the  groand  that 
It  did  not  BpeciGcally  charge  the  prisoners  with  betag  the  keepers  ot  the  dis- 
orderly house  on  the  34th  day  of  May,  1874. 

Retd,  that  the  rule  is  well  settled,  that  the  indictment  will  be  good  if  the  day 
and  year  can  be  collected  from  the  whole  statement,  though  they  be  not  «x- 
pcessly  averred.  In  this  case  the  day  and  year  is  clearly  gathered  from  the  en- 
tire complunt  and  verification.     QiU  v.  The  People,  93. 

6.  The  prlsooerwas  a  policeman,  and,  while  in  a  stateof  Intoxication,  assaulted 
the  prosecntor  without  cause  and  beat  him  with  his  club.  At  the  cloee  ot  the 
trial  the  prisoner  requested  the  court  to  charge  that  the  prisoner  could  not  be 
convicted,  under  the  indictment,  for  an  assanlt  with  a  sharp  dangerons  weapon, 
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witb  intent  to  do  bodily  harm,  and  tbis  was  conceded  bj  the  district  attorney. 
The  court  made  no  ruling  upon  it. 

Held^  that  it  was  erroneous  as  a  legal  question,  but  the  error  is  not  arail- 
able  because  :  1st.  It  was  the  request  of  the  prisoner's  counsel.  2d.  The  court 
made  no  ruling  upon  it.     3d.  There  was  no  exception. 

The  counsel  for  the  prisoner  requested  the  court  to  charge  the  jury  that,  be- 
fore they  could  convict  the  prisoner  of  an  assault  with  intent  to  kill,  they  must 
be  satisfied  upon  the  evidence  that,  had  death  ensued,  the  prisoner  would  be 
guilty  of  murder  in  tfa^e  second  degree.     This  request  was  refused,  and  ex- 
'  ception  taken. 

Held,  that  as  the  crime  charged  was  an  assault  with  intent  to  kill,  and  that 
in  his  charge  the  judge  distinctly  told  the  jury  that  it  was  indispensable  to  a 
conviction  of  the  principal  offence  to  find  that  the  prisoner  intended  to  kill  the 
prosecutor,  and  gave  the  jury  detailed  instructions  as  to  the  rules  of  evidence 
applicable  to  the  offence,  and  as  there  was  no  exception  to  any  part  of  the 
charge,  it  must  be  assumed  that  the  jury  found  the  necessary  intent,  conse- 
quently there  was  no  error. 

Held,  also,  that  when  the  instructions  of  the  court  are  unexceptionable  as  to 
the  offence  charged  and  for  which  the  prisoner  is  on  trial,  and  such  instructions 
cover  every  element  of  the  crime,  and  correct  rules  for  the  proper  application 
of  the  evidence,  it  is  not  strictly  the  right  of  a  prisoner  to  ask  instructions  upon 
a  hypothetical  case,  based  upon  other  facts,  but  all  that  the  prisoner  can  legally 
ask  is,  that  the  court  shall  correctly  charge  the  jury  as  to  Uie  crime  for  which 
he  is  being  tried. 

The  prisoner's  counsel  requested  the  court  to  instruct  the  jury,  that,  in  order 
to  convict,  they  must  specifically  find  that  the  prisoner  would  have  been  guilty 
of  murder  in  the  second  degree,  if  death  had  ensued.     This  request  was  refused. 

Held,  no  error.  This  request  excluded  the  hypothesis  of  murder  in  the  first 
degree,  and  implied  that  in  such  an  event  the  prisoner  could  not  have  been  con- 
victed.   Slatterly  v.  TJie  People,  99. 

6.  The  assignments  of  perjury  in  the  indictment  were  founded  upon  the  evi- 
dence of  the  prisoner  Wood,  on  the  trial  of  an  action  of  slander.  The  court  was 
requested  to  charge  the  jury  that  it  had  not  been  proved  that  the  testimony,  upon 
which  the  perjury  had  been  assigned,  was  material  to  the  issue  tried.  The 
same  request  was  made,  separately,  in  respect  to  each  particular  statement  of 
the  prisoner,  upon  which  perjury  was  assigned.  These  requests  were  refused, 
and  exceptions  taken.     The  jury  rendered  a  general  verdict  of  guilty. 

Held,  that  it  must  appea|,  either  from  the  facts  set  forth  in  an  indictment  for 
perjury  that  the  matter  sworn  to  and  upon  which  the  perjury  is  assigned  was 
material,  or  it  must  be  expressly  averred,  that  it  was  material,  and  the  materi- 
ality must  be  proved  on  the  trial  or  there  can  be  no  conviction.  Wood  v. 
The  People,  116. 

7.  The  prisoner  was  indicted  and  convicted  of  arson  in  the  first  degree,  in  set- 
ting fire  to  certain  dwelling-houses  in  the  village  of  Canastota,  to  the  number 
of  thirty-five.  On  the  trial  the  people  elected  to  proceed  as  to  one  house  only, 
and  that  was  the  house  of  Mary  H.  Parker. 

Held,  that  it  was  proper  to  indict  the  prisoner  as  for  one  offence,  and,  pro- 
vided the  destruction  of  every  house  amounted  to  the  same  degree  of  aison,  the 
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iDdictment  need  contain  bat  one  count.  Regarding  the  entire  Gre  bb  one 
IniDBBction,  the  burning,  condition,  situ&tioD  and  occupancy  of  tlie  seTSTal 
honees,  wereHimplj  matters  of  detail. 

A  motion  b;  the  prisoner's  conneel  was  made  to  qnssh  the  indictment,  and 
io  arrest  of  judgment,  on  the  ground  that  the  indictment  did  not  etnte  there 
■wta  some  human  being  in  each  dwelUog-hoose  at  the  time  the  houses  were  fired 

Held,  that  the  first  degree  of  arson  requires  the  presence  of  some  human  toe- 
ing in  the  dwelling-house  at  the  time  the  prisoner  sets  fire  to  or ' ''      '^' — 

statute  deacribee  the  crime  to  be,  "  willfully  setting  fire  to,  or  : 
night  time,  a  dwelling-house  In  whicii  there  shall  be,  at  the  tim 
being."  Held,  further,  that  a  fair  conRtrnction  of  the  words  e 
indictment,  charge  the  presence  of  a  human  being  in  each  of  th< 
time  they  ware  burned.      Woodford  v.  Tht  People, 

8.  The  prisoner  was  convicted  upon  the  third  count  of  the  in( 
charged  him  with  eontmitiiitg  an  assaolt  and  battery  with  intent 
means  or  force  as  was  likely  to  produce  death.  It  is  clamed  that 
c&DDOt  tie  sustained,  because  that  count  contains  no  averment  tl 
was  "with  R  deadly  weapon." 

Hdd,  that  the  statnt«  npoo  which  the  third  count  of  the  indict 
is  by  no  means  limited  to  assaults  and  batt«rieB  with  intent  to  ki 
any  "  deadly  weapon,"  that  is  only  one  of  the  alternatives  of  the 
the  other  Is  an  assault  and  battery,  with  like  intent,  by  such  m 
as  was  likely  (o  produce  death.  The  latter  offence  is  accurately  * 
set  forth  in  the  count.    Lenahatt  v.  The  People, 

9.  The  accused  was  indicted  for  forgery.  Upon  his  arraignmei 
to  the  whole  of  the  indictment,  and  to  each  and  every  count  thei 

Judgment  was  given  for  the  people  upon  the  demurrer. 

The  Indictment  contained  five  counts,  and  was  tor  forgery  in  tb 
in  forging  and  counterfeiting  an  instrument  in  writing,  pnrporti 
count  of  one  SamoeiJohnsoQ  for  alleged  services  as  constable  aga. 
of  Saratoga,  together  with  the  affidavit  and  jurat  thereto  attac 
the  certificate  of  the  justice. 

The  first  objection  was  that  the  indictment  did  not  contain  a  crl 
inasmuch  as  Che  crime  of  forgery  could  not  be  predicated  upon 
set  forth  in  the  indictment. 

Held,  that  the  statute  provides,  that  "  every  person  who,  with  i 
or  defraud,  shall  falsely  make,  alter,  forge,  or  counterfeit  *>  * 
ment  or  writing,  l>eiDg,  or  purportiag  to  be,  the  act  of  another 
pecuniary  demand  or  obligation  shall  be,  or  shall  purport  t 
increaeed,  discharged  or  dimioished  •  •  •  by  which  false  mi 
altering,  or  counterfeiting,  any  person  may  he  affected,  bound,  < 
injured  Id  his  person  or  property,  upon  conviction  thereof,  shal 
guilty  of  forgery  In  the  third  degree  ;"  and  that  It  "  shsll  be  sal 
intent  appear  to  defraud  *  *  <  any  county,  city,  town  or  villi 
or  any  person  whatever."  These  provisions  are  sufficiently  con 
include  the  instrument  in  question.    It  is  a  writing  purporting  t< 
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another,  by  which  a  pecuniary  demand  is  purported  to  be  created,  and  by  whicli 
another  might  have  been  affected,  and  it  is  alleged  that  it  was  falsely  made, 
forged  and  counterfeited  by  the  defendant  with  intent  to  defraud  the  county  of 
Saratoga.  If  the  instrument  was  complete  in  itself,  and  sufficient  on  its  face  to 
have  induced  an  acceptance  and  allowance  of  the  account  by  the  Board  of  Super- 
visors, so  that  it  might  have  produced  injustice  if  the  fraud  had  sot  been 
detected,  it  was  the  subject  of  forgery  under  the  statute.  It  is  clearly  within 
the  letter  and  spirit  of  the  statute,  and  would  have  been  sufficient  as  the  founda- 
tion of  an  indictment  at  common  law. 

It  is  objected  that  each  count  separately,  is  bad  for  duplicity. 

Held,  that  there  is  no  force  in  the  objection.  The  account  and  the  signatures 
to  the  affidavit  and  jurat,  were  all  essential  to  the  completion  of  the  instrument 
before  it  could  be  properly  presented  to  the  Board  of  supervisors  ;  and  all  of 
them,  therefore,  constituted  but  one  instrument.     Hosekrans  v.  ThePeopk,  195. 

10.  The  accused  was  convicted  of  perjury,  in  the  Court  of  General  Sessions  of 
New  York,  and  sentenced  to  ten  years  imprisonment  in  the  State  prison.  The 
perjury  alleged  in  the  indictment  was  committed  before  George  H.  Sheldon,  fire 
marshal  of  the  city  of  New  York.  The  accused  swore,  on  his  examination 
before  said  marshal  that,  at  the  time  of  the  fire,  he  was  not  in  the  city  of  New 
York,  but  was  in  the  city  of  Troy.  The  accused  also  swore,  on  this  examination, 
that  at  the  time  of  the  fire,  there  was  in  the  building  in  which  the  fire  occurred, 
a  stock  belonging  to  him  and  his  copartner,  consisting  of  65,000  cigars,  185,000 
cigarettes,  400  pounds  of  Havana  tobacco,  of  the  value  of  one  dollar  and  fifty 
cents  per  pound,  645  pounds  of  Virginia  tobacco,  of  the  value  of  sixty-five  cents 
per  pound  ;  and  that  he  and  his  partner  sustained  a  loss  by  the  fire,  of  between 
five  and  six  thousand  dollars. 

The  indictment  contained  two  counts.  The  first,  alleging  perjury  in  the  pris- 
oner's testimony  before  the  fire  marshal,  the  second,  alleging  perjury  in  swear- 
ing to  an  affidavit  before  the  same  officer,  containing  in  substance  the  same 
allegations. 

The  accused  was  convicted  upon  the  second  count. 

It  was  objected  to  on  the  trial  that  the  law  authorizing  the  fire  marshal  toad- 
minister  oaths  had  been  repealed,  therefore  no  testimony  in  support  of  the  alle- 
gations in  the  indictment  should  be  received. 

Ileld,  that  the  objection  was  not  tenable.  The  act  of  1868,  created  the  office 
of  fire  marshal,  gave  him  power,  in  certain  cases,  to  administer  oaths»  and 
enacted  that  false  swearing  before  him,  should  be  deemed  perjury,  and  punish- 
able as  such.  The  acts  of  1870,  and  1871,  and  the  city  charter  of  1873,  did  not 
take  from  the  fire  marshal  the  power  conferred  upon  him  by  the  act  of  1868.  It 
is  very  clear,  therefore,  that,  for  any  false  swearing  as  to  any  matter  legitimately 
"Within  the  sphere  of  the  marshal's  powers,  an  indictment  may  be  had,  and  a 
conviction  secured  on  competent  evidence. 

Held,  that  when  the  oath  is  set  out  "  in  substance  and  to  the  effect  following" 
a  literal  copy  is  not  required.  It  is  not  necessary  to  set  forth  the  affidavit, etc, 
on  which  perjury  is  assigned  verbatim.     Harris  v.  7%«  People,  224. 

11.  The  accused  was  tried  and  convicted  of  the  crime  of  mayhem,  at  a  oooit 
of  Oyer  and  Terminer  of  the  county  of  Kings. 
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The  indicCmeDt  ch&rged  the  accused,  in  eabatance,  with  wilfully  and  felo- 
nioDsl7  and  with  premeditated  deeiEti  making  ao  assault  upon  one  Walter  West- 
lahe  aod  did  then  and  there  nilf  ult;  and  feloulouEly  and  tram  pTemeditated 
deaigD,  ■with  his  teeth,  did  cat,  bite,  slit,  and  destroy  on  purpose,  with  intent, 
then  and  there  and  thereby,  in  manner  Rforesaid.  the  thumb  of  the  said  Walter 
Wsstlahe,  then  and  there  to  maim  and  disfigure,  against  the  form  of  the 
sUtDte,  &e. 

On  the  tdal  it  was  shown,  that  the  accused  and  Westlake  were  ridiog  in  the 
same  street  or  la  the  city  of  Brooklyn  ;  the  accused  not  paying  his  fare  was 
put  off  by  the  coodactor  ;  that  he  soon  got  on  agalo  and  forced  his  way  into  the 
car,  saying,  "  Let  me  in  till  1  eat  somebody."  After  be  got  in  he  caaght  hold 
of  the  conductor  and  bit  bis  thumb.  WeMlake  told  him  to  be  quiet  as  there 
were  ladies  in  the  car  ;  he  then  sat  down.  Not  long  after  the  accused  jumped 
np,  struck  Westlake,  and  seized  his  nose  with  his  teetb.  Westlake  put  up 
his  hand  to  protect  his  face  when  the  Bccused  took  hold  of  Westlake's  thumb 
with  his  taetb  and  began  chewing  it.  and  continued  to  chew  it  until  he  reached 
the  platform  of  the  car  and  was  forced  oS  b;  the  other  passeng^rB.  The  thumb 
of  Westlake  was  permanently  disabled. 

At  the  close  of  the  evidence  the  counsel  for  the  defendant  requested  the  court 
to  charge  the  jury  : 

Firtl.  "  Under  the  Indictment  In  this  case,  the  defendant  cannot  be  convicted 
of  mayhem,  ia  cutting  off  or  disabling  the  thumb  of  the  complainant. 

Steond.  "  The  Indictment  does  not  allege  that  the  thumb  was  cut  off  or  dis- 
abled. 

Third.  "  The  allegation  in  the  Indictment  that  the  thumb  was  destroyed,  is 
disproved  by  the  evidence,  the  thumb  still  being  perfect  on  the  hand  of  the 
complainant,  whether  disabled  or  not. 

Pburtk.  "  There  is  no  evidence,  in  the  case,  of  premeditated  intent,  such  as 
is  called  for  by  the  statute  defining  the  crime  of  mayhem. 

FytA.  "The  premeditated  attempt  required  by  the  statute,  must  be  evinced 
by  lying  in  wait  or  some  similar  means,  and  no  such  evidence  has  been  offered 
in  the  case. 

Sixth.  "  The  indictment  in  thiscase  is  not  sufficient  as  an  indictment  for  may- 
hem, and  is  only  good  as  an  indictment  for  assault  and  battery," 

The  court  declined  so  to  charge,  but  did  charge,  that  as  to  the  first  three 
propositions,  the  word  "destroy,"  as  used  in  the  Indictment,  necessarily  in- 
cluded the  word  "disabled,"  and  that  proof  that  the  thumb  was  disabled 
answered  the  averment,  and  was  sufficient  to  sustain  the  indictment.  The 
counsel  for  the  prisoner  duly  eicepted.  * 

Betd,  that  the  offence  is  complete  whenever  a  person  having  formed  a  design 
to  malm  another,  proceeds  to  and  does  execnte  it.  The  jury  must  find  as  a 
fact,  before  there  can  be  a  conviction,  that  there  was  a  premeditated  deelgn  to 
maim,  and  it  mast  be  averred  In  the  Indictment. 

Held,  that  the  manner  in  which  this  dpsign  was  evinced,  and  the  circom- 
stances  establishing  it  are  matters  of  evidence  to  be  proved  on  the  trial ;  the 
issue  being,  whether  the  particular  injury  was  deliberately  and  intentionally 
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Held,  that  the  English  statute  made  the  maiming  of  another  an  offence  only 
when  there  was  premeditation  evinced  in  a  particular  manner,  viz.,  "bv  lying 
in  wait.  **  The  intention  of  our  statute  was  to  enlarge  the  definition  of  the  oSence. 
and  to  include  within  it  all  cases  of  designed  and  premeditated  maiming,  and 
the  words  "or  in  any  other  manner/'  were  inserted  for  that  purpose. 

See  Godfrey  v.  The  People,  ante,  209. 

Held,  that  it  is  a  well  settled  rule  of  criminal  pleading  that  an  indictment 
upon  a  statute,  must  state  all  the  facts  and  circumstances  which  constitute  the 
statutory  offence,  but  it  is  not  necessary  that  the  words  of  the  statute  should  be 
precisely  followed.  Words  of  equivalent  import  may  be  substituted,  or  words 
of  more  extensive  signification,  and  which  necessarily  include  the  words  used 
in  the  statute.  The  word  ''destroy"  used  in  the  indictment  is  more  compre- 
hensive than  the  word  *'  disable,"  and  it  includes  what  is  signified  by  it,  and 
the  indictment  is  not  defective  by  reason  of  the  substitution. 

Held,  that  it  was  proper  to  leave  the  question  to  the  jury  whether  the  pris> 
oner,  by  premeditated  design,  inflicted  the  injury  complained  of.  The  design 
must  precede  the  conflict,  and  not  originate  with  or  grow  out  of  it.  But  it  is  a 
question  of  fact  for  the  jury.     TuUy  v.  The  People,  253. 

12.  The  Court  of  General  Sessions  of  New  York  city  and  county,  with  a  jury, 
convicted  the  accused  of  the  crime  of  mayhem,  and  he  was  sentenced  by  the 
Recorder  to  imprisonment  in  the  State  prison,  for  the  term  of  fifteen  years. 

The  indictment  charged,  that  the  accused  did  feloniously  bite  oft  a  piece  of 
the  left  ear,  and  disable  a  member  of  one  James  McLaughlin,  and  that  he  did 
feloniously  and  on  purpose  maim  him,  against  the  form  of  the  statute. 

On  the  trial  the  prosecution  asked  a  witness,  under  objection,  "Do  you  re- 
member what  McLaughlin  said  about  Burke's  coming  into  the  store  V*  The  an- 
swer was,  "  Yes,  sir  ;  he  told  me,  when  I  wanted  him  to  go  and  sit  down  and 
go  to  sleep,  that  he  was  afriud  Burke  would  come  in  and  beat  him.  I  said 
'nobody  will  beat  you ;  sit  down  and  go  and  take  a  sleep.'"  A  motion  was 
made  to  strike  out  this  answer,  and  it  wab  denied. 

Held,  that  the  statement  of  the  complainant  before  the  occurrence,  when  the 
prisoner  was  not  present,  was  not  admissible.  In  the  exercise  of  a  sound  dis- 
cretion, the  testimony  should  have  been  stricken  out.  It  was  entirely  incom- 
petent. 

The  court  was  asked  to  charge  the  jury  that  the  fact  of  lying  in  wait  was  not 
made  out  by  the  prosecution.     The  court  declined,  and  an  exception  was  taken. 

Held,  that  the  prosecution  did  not  make  out  the  fact  of  lying  in  wait,  contem- 
plated by  the  statute.  The  jury  could  not  assume  that  he  was,  when  the  evi- 
dence did  not  warrant  it ;  and  the  absence  of  proof  of  a  material  fact  like  diat, 
was  a  feature  in  the  prosecution  to  which  the  prisoner  was  clearly  entitled. 

The  court  was  also  requested  to  charge  the  jury  that  the  offence  conomitted 
was  not  mayhem,  as  contemplated  by  the  statute.  The  court  declined  so  to 
charge,  and  the  prisoner's  counsel  excepted.  The  court  did  charge,  that  it  was 
a  question  for  the  jury  to  say  whether  his  ear  was  bit  off  by  this  man,  and 
whether  there  was  any  disability  to  the  ear  from  this  partial  destruction.  If 
they  shall  so  decide,  I  shall  instruct  them  to  convict  this  man  of  the  charge. 
There  was  an  exception  to  this. 
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ffeldf  that,  under  the  evidence,  the  Recorder  was  in  error.  There  was  no 
evidence  that  the  ear  was  disabled.  The  physician  did  not  so  state.  Its  per- 
fection was  destroyed,  but  its  usefulness  was  not  affected.  The  disability  was 
not  for  the  speculation  or  conjecture  of  the  jury,  but  to  be  considered  and  dis- 
posed of  on  the  evidence.    Burke  v.  The  People,  258. 

13.  The  Court  of  Sessions  for  the  county  of  Erie,  and  a  jury,  tried  and  con- 
victed the  accused  of  perjury.  On  the  trial  a  motion  was  made  to  quash  the 
indictment  on  the  ground  that  it  did  not  state  all  the  facts  necessary  to  make 
the  defendant  guilty  of  the  offence  charged,  and,  that  it  did  not  show  the  de- 
fendant guilty  of  any  offence  punishable  by  law.     The  motion  was  denied. 

Held,  that  the  denial  of  the  motion  was  error.  The  gist  of  the  offence  charged 
was,  that  the  defendant  wilfully  and  corruptly  swore  falsely,  in  an  affidavit  made 
by  him  for  the  purpose  of  obtaining  an  audit  of  an  unliquidated  claim  which  he 
had  against  the  city  of  Buffalo,  by  the  common  council  of  that  city,  pursuant 
to  section  7  of  title  3  of  the  charter  thereof.  It  is  not  averred  in  the  indictment, 
that  the  affidavit  was  authorized  by  the  charter  ;  nor  that  it  was  made  for  the 
purpose  required  by  section  7  of  title  8  ;  nor  that  the  claim  to  which  it  was  ap- 
pended was  ever  presented  to  the  common  council  for  audit.  Without  these 
averments,  sustained  by  proof,  the  offence  would  not  be  made  out.  The  rule 
is,  that  if  the  indictment  does  not  set  forth  the  facts  requisite  to  constitute 
the  offence  charged,  a  conviction  upon  it  cannot  be  sustained.  Ortner  v. 
The  People,  268. 

14.  The  prisoner  was  tried  in  the  Court  of  Oyer  and  Terminer  of  the  city  and 
county  of  New  York,  and  convicted  of  the  crime  of  murder  in  the  first  degree. 

There  were  four  counts  in  the  indictment.  The  first  count  alleged  that  the 
prisoner  committed  burglary  of  the  store  of  one  James  H.  Noe  with  the  intent 
to  steal.  That  during  the  commission  of  the  burglary  he  struck  said  Noe  upon 
the  head  with  a  bar  of  iron,  wounding  him  and  of  which  he  died  and  in  that 
manner  committed  murder.  The  second  count  alleged  that  tlie  killing  was  done 
while  the  prisoner  was  committing  robbery  from  the  person  of  the  said  Noe. 
The  third  count  alleged  that  the  killing  was  with  the  deliberate  and  premeditated 
design  to  effect  the  death  of  said  deceased.  The  fourth  was  the  common  law 
count  for  murder. 

Held,  that  there  was  but  one  offence  charged  in  the  first  count,  and  that  was 
murder  while  engaged  in  the  commission  of  the  felony  described. 

Hield,  that  the  first  count  describes  a  complete  burglary  and  then  alleges  that 
the  accused  committed  the  murder  while  engaged  in  the  burglary,  not  after  he 
had  committed  it.  The  offence  of  burglary  is  complete  when  the  burglar 
breaks  into  a  dwelling-house,  with  the  intent  to  steal,  but  he  may  l>e  said  to 
be  engaged  in  the  commission  of  the  crime  until  he  leaves  the  building  with  his 
plunder  ;  and  if  while  securing  his  plunder,  he  kills  any  one  resisting  him,  he  is 
guilty  of  murder  under  the  statute. 

Held,  that  this  count  is  not  defective,  in  that  the  allegation  was  that  the  kill- 
ing was  "  wilful  and  felonious."  It  is  the  law  that  an  indictment  upon  a  stat- 
ute must  state  all  the  facts  and  circumstances  which  constitute  the  statute  offence, 
so  as  to  bring  the  accused  perfectly  within '  the  provisions  of  the  statute,  but 
it  need  not  contain  the  words  of  the  statute.  It  is  generally  sufficient  if  It 
contain  the  substance  and  effect  of  them.    The  offence  is  fully  described  by 
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alleging  that  the  defendant,  wilfully  and  feloniooslj,  killed  Noe  while  he 
engaged  in  the  commission  of  the  felony  of  burglary.    Dolan  v.  The  People,  287. 

15.  The  accused  was  indicted,  tried  and  convicted  for  the  crime  of  seductioa 
under  promise  of  marriage.  There  were  five  counts  in  the  indictment  charging 
the  same  offence,  and  the  counsel  for  the  accused  moved  the  court  to  require  the 
district  attorney  to  elect  upon  which  count  he  would  rely  for  a  conviction. 
The  motion  was  denied  and  exception  taken. 

ffcldf  that  the  motion  was  properly  denied.  The  indictment  in  each  of  its 
counts  alleged  but  one  and  the  same  offence,  with  such  variations  of  allegations 
as  were  prudentially  fitted  to  meet  variations  in  the  proof.  ArmMrong  v. 
The  People,  817. 

16.  The  accused  was  tried  for  burglary  in  the  first  degree,  in  the  Court  of  Ses- 
sions of  Richmond  county,  and  he  was  convicted.  The  Supreme  Court  of  the 
second  judicial  district  confirmed  the  judgment  and  the  accused  brought  error. 

The  indictment  alleged  that  the  accused  broke  and  entered,  in  the  night  time, 
**  the  dwelling-house  of  Frederick  Kohnsen  and  John  F.  Lubkin,  being  copart- 
ners in  business  under  the  firm  name  and  style  of  Kohnsen  k  Lubkin.*'  The 
crime  as  defined  by  the  Revised  Statutes  consists,  in  breaking  into,  and  entering 
in  the  night  time,  in  the  manner  there  specified,  the  dwelling-house  of  another, 
in  which  there  is  at  the  time  some  human  being,  with  the  intent  to  commit 
some  crime  therein.  The  evidence  showed  the  breaking  and  entering,  and  the 
criminal  intent. 

Held,  that  the  questions  to  be  decided  are,  first,  whether  it  is  legally  proper^ 
in  an  indictment  for  burglary  of  a  dwelling-house,  to  aver  the  ownership  in  a 
partnership  and,  second,  whether  the  proof  showed  that  the  room  entered  was 
a  dwelling-hoase  within  the  intent  of  the  statute. 

Held,  as  to  the  first  point,  that  according  to  numerous  and  clear  authorities, 
the  ownership  of  the  dwelling-house  may  be  laid  in  the  indictment  to  be  in  the 
members  of  a  copartnership,  where  the  facts  of  the  case  warrant  it. 

Heldt  as  to  the  second  point,  that  the  definition  of  the  crime  of  burglaiy  given 
by  the  statute,  does  not  differ  from  the  definition  of  the  crime  of  burglary  at 
common  law,  and  at  common  law  it  has  been  held  that  it  was  not  needful  that 
there  should  be  an  internal  communication  between  the  room  or  building  in 
which  the  owner  dwelt,  if  the  two  rooms  or  building  were  in  the  same  inclosure, 
and  were  built  close  to  and  adjoining  each  other.  Where  the  room  or  building 
entered,  was  under  the  same  roof  with  the  building  or  room  occupied  for  sleep- 
ing in,  it  is  part  of  the  dwelling-house  within  the  statutory  or  common  law  defi- 
nition of  burglary. 

Held,  that  where  different  stores  in  a  large  building,  some  parts  of  which  are 
used  for  sleeping  apartments,  and  are  rented  to  different  persons  for  purposes 
of  trade  or  commerce,  or  mechanical  pursuit,  or  manufacturing,  another  rule 
comes  in.  That  rule  is,  that  a  part  of  a  dwelling-house  may  be  so  severed  from 
the  rest  of  it,  by  being  let  to  a  tenant,  as  to  be  no  longer  a  place  in  which  bur- 
glary in  the  first  degree  can  be  committed,  if  there  be  no  Internal  communica- 
tion, and  the  tenant  does  not  sleep  in  it.  Then  it  is  not  parcel  of  the  dwelling- 
house  of  the  owner,  for  he  has  no  occupation  or  possession  of  it ;  nor  is  it  a 
dwelling-house  of  the  tenant,  for  he  does  not  lodge  there.  Quinn  v.  The 
People,  881. 
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17.  The  indictment  was  in  the  usaal  form.  It  contained  the  averment  in  the 
first  count,  that  the  sale  was  made  in  the  ninth  ward  of  the  city  of  New  York, 
to  be  drank  in  the  house,  store,  shop  and  place  of  the  seller. 

Held,  that  such  averment  was  all  that  was  required  in  this  respect  to  bring  the 
case  within  the  restraint  imposed  by  the  statute.  It  f ullj  apprised  the  accused 
of  the  nature  of  the  crime  charged,  and  of  the  time  and  place  where  it  would  be 
claimed  bj  the  prosecution  the  offence  had  been  committed  by  him.  Schwab  v , 
TTie  People,  354. 

18.  The  accused  was  indicted  for  embezzling,  at  different  times,  money  belong- 
ing to  the  money -order  office  in  the  city  of  New  York,  he  being  a  clerk  therein 
at  the  times  when  the  alleged  crimes  were  committed.  The  indictment  was 
based  upon  the  eleventh  section  of  the  ''Act  to  establish  a  postal  money-order 
flfystem,"  passed  May  17,  1864. 

The  indictment  was  found  on  the  21st  of  February,  1874,  and  the  accused 
pleaded,  "that  the  several  offences  did  not  arise,  exist,  or  accrue,  within  two 
years  next  before  the  finding  of  said  indictment."  To  this  plea  the  United 
States  demurred.  Upon  the  sufficiency  of  this  plea  the  judges  were  divided  in 
opinion,  and  such  division  of  opinion  between  the  judges  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York,  was  certified. 

The  "Act  for  the  punishment  of  certain  crimes  against  the  United  States," 
passed  80th  of  April,  1790,  declares,  "  Nor  shall  any  person  be  prosecuted,  tried 
or  punished  for  any  offence  not  capital,  nor  for  any  fine  or  forfeiture  under 
any  penal  statute,  unless  the  indictment  or  information  for  the  same  shall  be 
found  or  Instituted  within  two  years  from  the  time  of  committing  the  offence 
or  incurring  the  fine  or  forfeiture  aforesaid."  The  act  of  the  26th  of  March, 
1804,  in  addition  enacts,  ''that  any  person  guilty  of  crimes  arising  under  the 
revenue  laws  of  the  United  States,  or  incurring  any  fine  or  forfeiture  by 
breaches  of  said  laws,  may  be  prosecuted,  tried  and  punished,  provided  the 
indictment  or  information  be  found  at  any  time  within  five  years  after  com- 
mitting the  offence  or  incurring  the  fine  or  forfeiture,  any  law  or  provision  to 
the  contrary  notwithstanding." 

HMy  that  the  substantial  question  presented  is,  which  of  these  two  provi- 
sions applies  to  a  bar  to  a  prosecution  for  the  offences  described  in  the  indictment 
in  connection  with  the  further  question,  whether  the  "  Act  to  establish  a  postal 
money-Older  system  "  is  a  revenue  law  within  the  meaning  of  the  third  section  of 
the  act  of  1804. 

Hdd,  further,  that  the  offences  charged  in  the  indictment,  were  crimes  aris- 
ing under  the  money-order  act,  and,  that  neither  the  title  or  the  sections  of  that 
act  indicate  that  Congress,  in  enacting  it,  had  any  purpose  of  revenue  in  view. 
Its  object,  as  expressly  declared  at  the  outset  of  the  first  section,  was  "to  pro- 
mote public  convenience,  and  to  insure  greater  security  in  the  transmission  of 
money  through  the  United  States  mails,"  and,  therefore,  defendant  caimot  be 
prosecuted,  tried,  or  punished,  unless  the  indictment  shall  have  been  found 
within  two  years  from  the  time  of  the  committing  the  offences  ;  and  that  the 
indictment  is  not  for  crimes  arising  under  the  revenue  laws,  within  the  intent 
and  meaning  of  the  third  section  of  the  act  approved  March  26,  1804.  United 
States  V.  N<yrton.,  358. 


19.  HM^  that  the  conviction  was  obtained  under  the  act  of  1854.  as  the  indict- 
ment alleges  that  the  instrument  used  was  "  sharp,  dangerous,"  that  the  assault 
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was  made  with  intent  "  to  do  bodily  harm/'  and  that  it  was  "  withoat  justifiable 
or  excasable  cause."  These  allegations  were  all  necessary  under  the  act  of  1854 
but  not  under  the  act  of  1806.  Whether  the  instrument  used  in  the  commission 
of  the  crime  was  sharp  or  not  was  matter  of  proof,  as  alleged  upon  the  trial.  It 
is  sufficient,  to  uphold  the  indictment,  that  at  least  one  of  the  instruments  men- 
tioned in  the  statute  and  alleged  in  the  indictment  was  commonly  known  as 
sharp.  The  jury  were  correctly  charged  that  they  could  not  convict  the  prisoner 
unless  they  found  the  instrument  used  was  sharp  and  dangerous. 

The  court  refused  to  charge  that  "  if  the  jury  can  satisfactotily  account  for 
the  wound  on  O'Brien's  head  in  any  other  manner  than  by  an  assault  by  the 
prisoner  with  such  a  weapon  as  is  named  in  the  indictment,  it  is  their  duty  to 
acquit  the  prisoner,"  but  did  charge  that  they  might  or  might  not  convict  him 
of  simple  assault  and  battery. 

Held,  that  in  this  there  was  no  error.  In  an  indictment  for  assault  and  battery 
it  is  not  necessary  to  specify  any  instrument  with  which  the  crime  was  commit- 
ted ;  and  if  the  instrument  be  specified  it  is  mere  surplusage  which  may  be  dis- 
regarded, and  need  not  be  proved  upon  the  trial.  Hence,  the  prisoner  could  have 
been  convicted  of  a  simple  assault  and  battery,  even  if  the  jury  had  found  that 
he  did  not  use  either  of  the  instruments  specified  in  the  indictment.  The  PeopU 
V.  Casey y  371. 

20.  The  accused  was  convicted  by  the  Court  of  Oyer  and  Terminer  held  in 
Albany  county,  of  the  crime  of  forgery  in  the  third  degree.  The  General  Term 
of  the  Third  Department  affirmed  the  judgment  entered  upon  such  verdict  of 
conviction. 

The  accused  was  a  clerk  of  the  Treasurer  of  the  State  of  New  York  and  his 
duties  were  to  receive  moneys  and  securities  belonging  to  the  State,  which  came 
to  the  hands  of  the  Treasurer,  and  to  deposit  them  in  bank  ;  to  keep  the  accounts 
between  the  State  and  the  deposit  banks,  and  other  banks.  The  charge  was  in 
having  made  a  false  entry  in  a  book  of  accounts  kept  in  the  office  of  the  State 
Treasurer,  whereby,  in  an  account  in  such  book  between  the  Treasurer  and  the 
Mechanics  and  Farmers'  Bank  of  Albany,  the  latter  was  debited  with  a  deposit 
or  transfer  of  the  sum  of  $200,000.  The  false  entry  in  question  was  made  <m 
the  Blst  of  August,  1878. 

The  accused  was  indicted  under  section  thirty-four  of  2  Revised  Statutes,  673, 
which  provides,  that  *  *  every  person  who,  with  intent  to  defraud^  shall  make 
any  false  entry,  or  shall  falsely  alter  any  entry  made,  in  any  book  of  accounts 
kept  in  the  office  of  the  Comptroller  of  this  State,  or  in  the  office  of  the  Treas- 
urer, or  of  the  Surveyor-General,  or  of  any  county  treasurer,  by  which  any  de- 
mand or  obligation,  claim,  right  or  interest,  either  against  or  in  favor  of  the 
people  of  this  State,  or  any  county  or  town,  or  any  individual,  shall  be,  or  shall 
purport  to  be,  discharged,  diminished,  increased,  created,  or  in  any  manner  af- 
fected, shall,  upon  conviction,  be  adjudged  guiltyof  forgery  in  the  third  degree," 

The  indictment,  in  some  of  the  counts,  charged  the  alleged  false  entry  to  have 
been  made,  with  the  intent  to  defraud  the  Mechanics  arid  Farmers'  Bank  of 
Albany,  and  in  others,  with  intent  to  defraud  the  people  of  the  State  of  New 
York. 


It  is  claimed  by  the  counsel  for  the  accused,  that  the  entry  was  made  for  the 
sole  purpose  of  concealing  his  previous  defalcations,  and  if  made  for  that  pur- 
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pose  he  could  DOt  be  convicted  of  the  crime  of  forgery  ;  and  that  the  false  entry 
could  not  operate  to  defraud  either  the  State  or  the  bank,  and  could  have  no 
legal  tendency  to  affect  any  f and,  or  aftect  the  property,  rights,  or  interests  of 
any  one,  as  the  accused  never  realized,  nor  could  he  realize,  any  sum  whatever 
by  making  the  entry,  nor  could  the  State  or  the  bank  be  losers  thereby  to  any 
amount. 

Held,  that  this  construction  of  the  statute  cannot  be  maintained.  The  statute 
requires  that  the  false  entry  be  made  with  intent  to  defraud,  but  it  is  not  neces- 
sary that  the  intent  be  to  obtain  money,  or  cause  the  loss  of  money  directly  by 
means  of  the  false  entry.  The  words  *'with  intent  to  defraud"  are  used  as 
synonymous  with  the  words  "with  fraudulent  intent,"  or  **  for  a  fraudulent  pur-  i 

pose,"  to  distinguish  the  case  from  one  of  an  erroneous  entry,  made  through 
mistake  or  under  a  misapprehension  of  a  right,  or  such  fictitious  entries  as  are 
sometimes  made  for  book-keeping  purposes,  or  otherwise  innocently.  Where 
the  false  entry  was  part  of  a  criminal  scheme  to  conceal  or  temporarily  cover  up 
the  defalcation  of  the  accused,  there  was  a  fraudulent  intent  sufficient  to  satisfy 
the  statute.  The  entry  was  made  on  the  81st  of  August,  1873,  covering  up  pre- 
vious offences  and  enabling  the  accused  to  continue  in  his  position  until  the  next 
October.  The  jury  had  a  right  to  infer  from  the  evidence  that  the  entry  was 
made  with  intent  to  enable  the  accused  to  retain  the  fruits  of  his  depredations, 
or  to  continue  them,  and  that  he  had  continued  them  during  this  interval.  The 
law  would  attach  to  the  concealment,  the  intent  to  accomplish  the  result  to  which 
it  naturally  tended. 

Objection  was  made,  that  the  false  entry  was  not  set  out  in  words  and  figures. 

Held,  that  the  counts  are  good,  being  set  out  in  the  words  of  the  statute,  but 
as  some  of  the  counts  did  set  out  a  copy  of  the  entry,  and  as  the  verdict  was 
a  general  one,  and  there  being  evidence  in  support  of  these  last  counts,  it  is  suf- 
ficient to  sustain  the  conviction. 

It  was  objected  to  on  the  part  of  the  accused,  that  there  was  a  variance  be- 
tween the  account  set  forth  in  the  indictment  and  as  proved  upon  the  trial  in 
regard  to  the  entry  of  $125,000. 

ffeldj  that  such  entry  was  nearly  six  months  previous  to  the  date  of  the  false 
entry,  and  as  it  was  wholly  immaterial,  it  could  not  have  misled  or  prejudiced 
the  prisoner.    Pfielps  v.  The  People,  876. 

21.  The  defendant  was  indicted  for  the  crime  of  grand  larceny  and  convicted 
in  the  Court  of  Oyer  and  Terminer  held  in  the  county  of  Albany. 

There  were  two  indictments  tried  by  the  same  court,  and  two  convictions 
had.  One  was  for  stealing  a  draft  for  $7,500,  the  other  for  stealing  a  draft  for 
$400.  The  General  Term  of  the  Supreme  Court,  in  the  third  judicial  depart- 
ment affirmed  both  judgments,  and  error  is  brought  to  review  them.  The  pris- 
oner was  sentenced  to  the  Albany  Penitentiary. 

It  is  claimed  that  the  draft,  the  subject  of  the  larceny,  was  not  properly  de- 
scribed in  the  indictment,  inasmuch  as  there  was  no  averment  in  the  indictment, 
that  there  was  any  money  due  upon  or  secured  by  the  draft,  or  remaining 
unsatisfied  upon  it,  or  that  might  in  any  contingency  be  collected  thereon. 

Held,  that  to  steal  such  an  instrument  was  not  larceny  at  common  law,  but  it 
is  made  so  by  statute.  The  definition  or  description  of  the  offence  is  contained 
in  the  statute,  and  if  the  indictment  avers  the  offence,  as  the  statute  defines  it. 
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the  avennent  is  sufficient.  The  rule  is,  that,  whUe  in  framing  an  indictment 
on  a  statute,  all  the  circumstances  which  constitute  the  definition  of  the  offence 
in  the  statute  itself,  so  as  to  bring  the  accused  precisely  within  it,  mast  be 
stated  ;  yet  no  other  description  of  the  thing  is  necessaiy  to  be  stated,  than 
that  contained  in  the  statute  itself,  unless  the  value  becomes  necessary  to  fix 
the  grade  of  the  offence.  It  must  be  laid  in  the  words  of  the  act  creating  the 
offence,  or  at  least  in  words  plainly  equivalent.  The  indictment  in  this  case 
avers,  1st.  The  kind  of  property.  2d.  The  other  of  whom  it  is  the  property ; 
and,  8d.  The  value  of  the  property,  as  over  twenty-five  dollars.  And  thus  is 
made  a  complete  averment  of  all  the  constituents  of  the  statutory  crime  of 
which  the  prisoner  was  found  guilty. 

It  is  further  claimed,  that  to  constitute- a  good  indictment  for  larcenj,  it  is 
necessary  that  the  name  of  the  true  owner  of  the  thing  stolen,  if  known,  sbonid 
be  stated,  and  that  those  named  in  the  indictment,  to  wit,  the  State  of  New  York, 
Thomas  Raines,  Nelson  K.  Hopkins,  Raines  as  State  Treasurer,  nor  Hopkins  as 
Comptroller,  had  any  general  or  special  property  in  the  draft,  and  that  it  was 
manifestly  improper  to  aver  it  to  be  the  property  of  a  person  or  persons 
unknown. 

Hdd,  that  it  was  of  no  avail  in  this  case  to  allege  that  the  draft  was  the  prop- 
erty of  a  person  or  persons  to  the  jurors  unknown.  The  grand  jury  had  all  the 
information  of  ownership  which  was  needed  to  determine  in  whom  was  the 
ownership. 

It  is  not  necessary  that  the  indictment  should  name  that  person  as  owner,  and 
him  only,  who  was  the  general  ownership  of  the  property,  a  title  absolute,  which 
he  can  maintain  against  the  whole  world.  It  is  enough,  if  any  one  be  named 
who  has  a  special  property  in  the  thing  stolen.  A  special  property  is  a  quali- 
fied or  limited  right,  such  as  a  bailee  of  it  has,  and  the  special  interest  acquired 
by  the  public  agents  of  the  State  was  the  interest  of  the  State,  and  hence  the 
State  obtains  and  retains  the  special  interest  in  the  property  which  will  sustaia 
an  averment  of  ownership. 

The  next  question  to  be  decided  is,  whether  there  was  an  actual  or  construct- 
ive  possession  of  the  draft  in  the  aUeged  owner,  the  State  of  New  York,  at  the 

time  of  the  taking. 

Held^  that  when  property  is  received  by  the  servant  or  custodian  from  another, 
who  occupies  the  relation  of  agent  for  the  owner,  or  who  stands  in  the  position 
of  the  owner  in  respect  to  the  possession  ;  then,  though  the  owner  never  had 
the  actual  possession,  yet  the  possession  of  such  other  person  is  his  possession. 
In  this  case  the  draft  came  into  the  State  hall,  and  went  first  to  the  actaal 
possession  of  Mr.  Gallien,  the  second  Deputy  Comptroller.  Thus  it  came 
into  the  actual  possession  of  a  sub-servant  of  the  State,  whose  actual  possession 
was  the  possession  of  the  State,  who  thereby  became  the  special  owner  of  it.  It 
was  sent  to  the  accused  by  a  special  messenger,  a  sub-servant  of  the  State  who 
had  actual  possession  of  the  draft,  thus  the  actual  possession  of  the  messenger 
was  the  possession  of  the  State,  and  the  delivery  of  the  draft  into  the  custody  of 
the  accused  for  a  special  purpose,  was  a  delivery  by  the  State  to  him  for  that 
purpose.  Thus,  he  had  only  the  custody  or  charge  of  the  draft,  and  if  the 
taking  of  it  by  him  from  the  messenger  was  not  a  trespass,  the  carrying  it  away, 
having  only  the  bare  custody  of  it,  was,  and  if  that  carrying  of  it  away  was 
with  felonious  intent,  as  tlie  jury  have  found  that  it  was,  it  was  larceny,  for, 
when  the  owner  has  parted  with  the  custody  only  of  the  property,  and  not  with 
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'.  the  posBeaMoD,  and  tfae  servuit  converts  the 
cenj,  thoagh  he  bad  no  feloDions  intent  when 

Beld,  that  the  draft  was  a  legal,  operative 
hands  or  the  accDsed  :  it  had  been  bj  the  oii( 
kins,  as  Comptroller. 

S^,  that  the  teetiinon/  of  the  coDversation 
was  properly  received.  Though  it  did  not  pa 
circumEl&nces  which  might,  bj  Inference,  incli 

Slid,  that  the  challenge  to  the  juror  Lamb  ' 
Home  of  his  answers,  taken  separately  woald 
qoaliflcation,  yet  the  eSect  of  all  that  he  stdd 
under  the  late  etatates. 

Betd,  that  the  accused  was  l^ally  indicted  a 
going  the  puntafament  for  his  nnlftwfol  set.     J 

S3.  The  defendants  were  tried  in  the  Circalt 
District  of  X>onlsiana,  on  sn  indictment  for  a 
of  the  act  of  May  80. 1870,  known  aa  the  Enfor 
tained  thirty-two  cooDta  aad  three  of  the  del 
the  BfBt  ^iteen  counts,  and  not  guilty  under 
eial  charge  in  the  firat  eight  counie  is  that  < 
eight,  that  of ' '  conspiring  "  together  to  in j  ure, 
Levi  Nelson  and  Alexander  Tillman,  citizens 
descent  and  persons  of  color,  with  the  intea 
them  in  their  free  exercise  and  enjoyment  of  ri 
secured"  to  them  "in  comnioa  with  all  other) 
by  the  constitution  and  laws  of  the  United  8ti 

The  parties  convicted  moved  in  arrest  of  jud 

1.  Because  the  matters  and  thloga  set  forth  i 
one  to  sixteen  inclusive,  do  not  constitnte  o 
United  Slates,  and  do  not  oome  within  the  pi 
of  the  act  of  Congress,  approved  31at  of  May, 
Oie  rigtU*  of  eUiun*  of  t/ie  United  StaU»,"  dji. 

2.  Because,  Ac.  be, ,  do  not  constitnte  oflenc* 
and  do  not  come  within  its  powers  and  jurisdi' 

3.  Because  the  ofTencee  created  by  the  slit 
referred  to,  and  upon  which  section  the  afora 
not  constitutionally  within  the  jurisdiction  of 
and  lieeanse  the  matters  and  things  therein  r 
ble  by  State  tribunals  only,  and  legislative  ac 
tutkiDal  reeerred  rigbts  of  the  several  States. 

4.  Because  the  said  act,  in  so  far  aa  it  creab 
is  In  violation  of  the  Coostitution  of  the  Uniti 
the  rights  of  the  several  Btatc«  and  the  people. 

G.  Because  the  eighth  and  sitteenth  counts  of  the  indictment  are  too  vague, 
general,  luBnfflclent,  and  uncertain,  to  aSord  the  accused  proper  notice  to  plead 
and  prepare  tbdr  defeQC«,  and  set  forth  no  specific  o&ence  under  the  law. 
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6.  Because  the  verdict  of  the  jary  against  the  defendants  is  not  warranted  or 
Bupported  by  law. 

On  this  motion  the  opinion  of  the  judges  were  divided,  and  at  the  instance  of 
the  United  States  the  case  comes  up  on  the  certificate  of  this  division  of  opin- 
ion. The  certificate  states  the  question  to  be,  whether  '*  the  said  sixteen  counts 
of  said  indictment  are  severally  good  and  snfi&cient  in  law,  and  contain  charges 
of  criminal  matter  indictable  under  the  laws  of  the  United  States." 

This  certificate  presents  the  question  whether  this  indictment,  based  upon  sec- 
tion 6  of  the  Enforcement  Act  of  May  81,  1870,  is  suflScient  in  law  and  contains 
charges  of  criminal  matter  indictable  under  the  laws  of  the  United  States. 

Section  six  reads  as  follows  :  —  "  That  if  two  or  more  persons  shaD  band  or 
conspire  together,  or  go  in  disguise  upon  the  public  highway,  or  upon  the 
premises  of  another,  with  an  intent  to  violate  any  provision  of  this  act,  or  to 
injure,  oppress,  threaten,  or  intimidate  any  citizen,  with  intent  to  prevent  or 
hinder  his  free  exercise  and  enjoyment  of  any  right  or  privilege  granted  or 
secured  to  him  by  the  constitution  or  laws  of  the  United  States,  or  because  of 
his  having  exercised  the  same,  such  persons  shall  be  held  guilty  of  felony, 
and,  on  conviction  thereof,  shall  be  fined  or  imprisoned,  or  both,  at  the  discre- 
tion of  the  court,  — the  fine  not  to  exceed  $5,000,  and  the  imprisonment  not  to 
exceed  ten  years  ;  and  shall,  moreover,  be  thereafter  ineligible  to,  and  disabled 
from  holding,  any  ot&ce  or  place  of  honor,  profit,  or  trust  created  by  the  con- 
stitution or  laws  of  the  United  States."   16  Stat.  141. 

Held,  that  the  general  charge  in  the  first  eight  counts  is  that  of  "  banding." 
and  in  the  second  eight,  that  of  "conspiring"  together  to  injure,  oppress, 
threaten,  and  intimidate  Levi  Nelson  and  Alexander  Tillman,  citizens  of  the 
United  States,  of  African  descent  and  persons  of  color,  with  the  intent  thereby 
to  hinder  and  prevent  them  in  their  free  exercise  and  enjoyment  of  rights  and 
privileges  ''granted  and  secured "  to  them  "in  common  with  all  other  good  cit- 
izens of  the  United  States  by  the  constitution  and  laws  of  the  United  States." 

Held,  that  the  offences  provided  for  by  the  statute  in  question  do  not  consist  in 
the  mere  "banding  "or  "  conspiring "  of  two  or  more  persons  together,  but  in 
their  banding  or  conspiring  with  the  intent,  or  for  any  of  the  purposes  speci- 
fied. To  bring  this  case  under  the  operation  of  the  statute,  therefore,  it  must 
appear  that  the  right,  the  enjoyment  of  which  the  conspirators  intended  to 
hinder  or  prevent,  was  one  granted  or  secured  by  the  constitution  or  laws  of  the 
United  States.  If  it  does  not  so  appear,  the  criminal  matter  charged  has  not 
been  made  indictable  by  any  act  of  Congress. 

Held,  that  the  goverment  of  the  United  States  is  one  of  delegated  powers  alone. 
Its  authority  is  defined  and  limited  by  the  Constitution.  All  powers  not 
granted  to  it  by  that  instrument  are  reserved  to  the  States  or  the  people.  No 
rights  can  be  acquired  under  the  constitution  or  laws  of  the  United  States, 
except  such  as  the  government  of  the  United  States  has  the  authority  to  grant  or 
secure.  All  that  cannot  be  so  granted  or  secured  are  left  under  the  protection 
of  the  States. 

Held,  that  the  first  and  ninth  counts  of  the  indictment  state  the  intent  of  the 
defendants  to  have  been  to  hinder  and  prevent  the  citizens  named,  in  the  free 
exercise  and  enjoyment  of  their  "  lawful  right  and  privilege  to  peaceably  assiemble 
with  each  other  and  with  other  citizens  of  the  United  States  for  a  peaceful  and 
lawful  purpose."    The  right  of  the  people  peaceably  to  assemble  for  lawful  pur- 
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poses  eiiet«d  long  before  tUe  idoption  of  the  CoDstitation  of  the  United  Buti 
In  fact,  it  is,  Mid  kIwbjb  has  been,  one  of  the  Httrlbutes  of  citizenship  uadei 
free  govemmeiit.  It  "  derives  its  source  from  those  laws  whoso  sulhority 
aclinowledged  bj  cirilized  msn  throughout  the  world."  It  is  found  wherev 
eiTiliMition  exists.  It  la  not,  therefore,  a  right  granted  to  the  people  bf  tl 
ConslltatlOD.  The  ^verDment  of  the  United  States  when  established  foui 
ItlneiisteDce,  with  the  obligation  on  the  part  of  the  States  to  afford  Itprotectio 
As  no  direct  power  over  It  was  granted  t«  Congress,  it  remains  subject  to  SCe 
jurisdiction. 

Held,  that  the  particular  amendment  of  the  Constitution  now  under  consider 
tion  assumes  the  existence  ol  the  right  of  the  people  to  assemble  for  lawful  pn 
poees,  and  protects  It  against  encroachment  bj  Congress.  The  right  was  n 
created  b^  the  amendmeat ;  neither  was  its  continuance  guaranteed,  except 
against  congressional  interference.  For  their  protection  In  Its  enjopnent,  thei 
fora,  the  people  must  look  to  tbe  States.  The  power  for  that  purpose  was  orif 
nally  placed  there,  and  It  has  never  been  surrendered  to  the  United  States. 

Held,  that  if  it  had  been  alleged  in  these  counts,  that  the  object  of  thedefen 
ants  was  W  prevent  a  meeting  for  such  a  purpose,  the  case  would  have  bei 
within  tbe  statute,  and  within  the  scope  of  the  sovereignt;  of  the  United  State 
Such,  however,  is  not  the  case.  The  offence,  as  stated  In  the  Indictmen 
will  be  made  out,  tf  it  be  shown  that  the  object  of  the  oonspiracj  was 
prevent  a  meeting  for  an;  lawful  purpose  whatever. 

ffeld,  that  the  second  and  tenth  counts  are  equally  defective.  Tbe  right  the 
specified  is  that  of  "  bearing  arms  tor  a  lawful  purpose."  This  is  not  a  lig' 
granted  by  the  Constitution.  Neither  is  it  in  any  manner  dependent  upon  th 
instrument  for  its  existence.  The  second  amendment  declares  that  it  shall  n 
be  Infringed  :  hut  this,  as  has  been  seen,  means  no  more  than  that  It  shall  n 
be  infringed  hy  Congress.  This  is  one  of  the  amendments  that  has  no  otb 
effect  than  to  restrict  the  powers  of  the  national  government,  leaving  tl 
people  to  look  for  their  protection  against  any  violation  by  their  fellow  citlzei 
of  the  rights  it  recognises,  to  what  is  called  the  "  powers  which  relate  to  mere 
municipal  legislation,  or  what  was,  perhaps,  more  properly  called,  intern 
police,"  "  not  surrendered  or  restrained"  by  the  Constitution  of  the  Unib 
States. 

Seld,  that  tbe  third  and  eleventh  coants  are  even  more  objectionable.     Th< 
charge  the  intent  to  have  been  to  deprive  the  citizens  named,  they  being 
LoaUiana,  "  of  their  respective  several  lives  and  liberty  of  person  without  di 
process  of  law."    This  is  nothing  else  than  alleging  a  conspiracy  to  false 
imprison  or  murder  citizens  of  the  United  States,  being  within  the  territori 
jurisdiction  of  the  State  of  Louisiana.     The  rights  of  life  and  personal  liber 
are  natural  rights  of  man.     "  To  secure  these  rights"  says  the  Declaration  i 
Independence,  "governments  are  instituted  among  men,  deriving  their  ju 
powers   from   the  consent  of  the  governed."    The   very   highest  duty  of  the 
States,  when  they  entered  into  tbe  Union  under  the  Constitution,  was  to  pro- 
tect all  persons  within  their  boundaries  in  tbe  enjoyment  of  tbexe  "  nnalien. 
able  lights  with  which  they  were  endowed  by  their  Creator."     Sovereignty, 
for  this  purpose,  rests  alone  with  tbe  States.     It  is  no  more  tbe  duty  or  within 
the  power  of  the  United  States  to  punish  for  a  conspiracy  to  falsely  imprison 
or  murder  within  a  Stale,  than  it  would  be  to  punish  for  false  imprisonment  or 
murder  itself.     Tbe  fourteenth  amendment  prohibits  a  State  from  depriving 
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any  person  of  life,  liberty,  or  property,  without  doe  process  of  law ;  but  this 
adds  nothing  to  the  rights  of  one  citizen  as  against  another.  It  simply  famishes 
an  additional  guaranty  against  any  encroachment  by  the  States  upon  the  funda- 
mental rights  which  belong  to  every  citizen  as  a  member  of  society.  It  secures 
"the  individual  from  the  arbitrary  exercise  of  the  powers  of  government, 
unrestrained  by  the  established  principles  of  private  rights  and  distributive 
justice."  These  counts  in  the  indictment  do  not  call  for  the  exercise  of  any 
of  the  powers  conferred  by  this  provision  in  the  amendment 

Hddy  that  the  fourth  and  twelfth  counts  charge  the  int«nt  to  have  been  to 
prevent  and  hinder  the  citizens  named,  who  were  of  African  descent  and  per- 
sons of  color,  in  "  the  free  exercise  and  enjoyment  of  their  several  right  and  priv- 
ilege to  the  full  and  equal  benefit  of  all  laws  and  proceedings,  then  and  there, 
before  that  time,  enacted  or  ordained  by  the  said  State  of  Louisiana  and  by  the 
United  States  ;  and  then  and  there,  at  that  time,  being  in  force  in  the  said  State 
and  District  of  Louisiana  aforesaid,  for  the  security  of  their  respective  persons 
and  property,  then  and  there,  at  that  time  enjoyed  at  and  within  said  State  and 
District  of  Louisiana  by  white  persons,  being  citizens,  of  said  State  of  Louisiana 
and  the  United  States,  for  the  protection  of  the  persons  and  property  of  said 
white  citizens."  There  is  no  allegation  that  this  was  done  because  of  the  race 
or  color  of  the  persons  conspired  against.  The  case  as  presented  amounts  to 
nothing  more  than  that  the  defendants  conspired  to  prevent  certain  citisens 
of  the  United  States,  being  within  the  State  of  Louisiana,  from  enjoying  the 
equal  protection  of  the  laws  of  the  State  and  of  the  United  States. 

Held^  that  the  fourteenth  amendment  prohibits  a  State  from  denying  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws  ;  bat  this  pro- 
vision does  not,  any  more  than  the  one  which  precedes  it,  add  anything  to  the 
rights  which  one  citizen  has  under  the  Constitution  against  another.  The  duty 
of  protecting  the  equality  of  the  rights  of  citizens  was  originally  assumed  by 
the  States  ;  and  it  still  remains  there.  The  only  obligation  resting  upon  the 
United  States  is  to  see  that  the  States  do  not  deny  the  right  This  the  amend- 
ment guarantees,  but  no  more. 

Held,  that  the  sixth  and  fourteenth  counts  state  the  intent  of  the  defendants  to 
have  been  to  hinder  and  prevent  the  citizens  named,  being  of  African  descent, 
and  colored,  "  in  the  free  exercise  and  enjoyment  of  their  several  and  respective 
right  and  privilege  to  vote  at  any  election  to  be  thereafter  by  law  had  and  held 
by  the  people  in  and  of  the  said  State  of  Louisiana,  or  by  the  people  of  and  in 
the  parish  of  Grant  aforesaid."  Inasmuch,  therefore,  as  it  does  not  appear  in 
these  counts  that  the  intent  of  the  defendants  was  to  prevent  these  parties  from 
exercising  their  right  to  vote  on  their  race,  &c.,  it  does  not  appear  that  it  was 
their  intent  to  interfere  with  any  right  granted  or  secured  by  the  oonstitation 
or  laws  of  the  United  States.  One  may  suspect  that  race  was  the  canse  of  the 
hostility  ;  but  it  is  not  so  averred.  This  is  material  to  a  description  of  the  sab- 
stance  of  the  offence,  and  cannot  be  supplied  by  implication.  Every  thing  es- 
sential must  be  charged  positively,  and  not  inferentially.  The  defect  here  is  not 
in  form,  but  in  substance. 

Held,  that  the  seventh  and  fifteenth  counts  are  no  better  than  the  sixth  and 
fourteenth.  The  intent  charged  is  to  put  the  parties  named  in  great  fear  of 
bodily  harm,  and  to  injure  and  oppress  them,  because,  being  and  having  been 
in  all  things  (fualified,  they  had  voted  ''  at  an  election  before  that  time  had  and 
held  according  to  law  by  the  people  of  the  said  State  of  Louisiana,  in  said  State, 
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to  wit,  on  the  fourtli  day  of  November,  a.d.  1872,  and  at  divers  other  elections 
hy  the  people  of  the  State,  also  before  that  time  had  and  held  according  to  law." 
There  is  nothing  to  show  that  the  elections  voted  at  were  any  other  than  State 
elections,  or  that  the  conspiracy  was  formed  on  account  of  the  race  of  the  parties 
against  whom  the  conspirators  were  to  act.  The  charge  as  made  is  really  noth- 
ing more  than  a  conspiracy  to  commit  a  breach  of  the  peace  within  a  State. 
Certainly  it  will  not  be  claimed  that  the  United  States  have  the  power  or  are 
required  to  do  mere  police  daty  in  the  States.  If  a  State  cannot  protect  itself 
against  domestic  violence,  the  United  States  may,  apon  the  call  of  the  exec- 
utive, where  the  legislature  cannot  be  convened,  lend  their  assistance  for  that 
purpose.  This  is  a  guaranty  of  the  Constitution  ;  but  it  applies  to  no  case  like 
this. 

Heldf  that  the  first,  second,  third,  fourth,  sixth,  seventh,  ninth,  tenth,  eleventh, 
twelfth,  fourteenth,  and  fifteenth  counts  do  not  contain  charges  of  a  criminal 
nature  made  indictable  under  the  laws  of  the  United  States,  and  are  not  good 
and  sufficient  in  law.  They  do  not  show  that  it  was  the  intent  of  the  defend- 
ants, by  their  conspiracy,  to  hinder  or  prevent  the  enjoyment  of  any  right  granted 
or  secured  by  the  Constitution. 

EM,  that  the  intent  charged  in  the  fifth  and  thirteenth  is  "to  hinder  and 
prevent  the  parties  in  their  respective  free  exercise  and  enjoyment  of  the  rights, 
privileges,  immunities,  and  protection  granted  and  secured  to  them  respectively 
as  citizens  of  the  United  States,  and  as  citizens  of  said  State  of  Lonisiana," 
"  for  the  reason  that  they,  *  *  *  being  then  and  there  citizens  of  said  State 
and  of  the  United  States,  were  persons  of  African  descent  and  race,  and  persons 
of  color,  and  not  white  citizens  thereof ;"  and  in  the  eighth  and  sixteenth,  to 
hinder  and  prevent  them  "  in  their  several  and  respective  free  exercise  and  en- 
joyment of  every,  each,  all,  and  singular  the  several  rights  and  privileges 
granted  and  secured  to  them  by  the  constitution  and  laws  of  the  United  States." 
The  same  general  statement  of  the  rights  to  be  interfered  with  is  found  in  the 
fifth  and  thirteenth  counts. 


ffeld,  that  the  question  here  is  whether  the  offence  has  here  been  described 
at  all.  These  counts  in  the  indictment  charge,  in  substance,  that  the  intent 
in  this  ease  was  to  hinder  and  prevent  these  citizens  in  the  free  exercise  and  en- 
joyment of ' "  every,  each,  all,  and  singular  "  the  rights  granted  them  by  the 
Constitution,  &c.    There  is  no  specification  of  any  particular  right. 

ffdd,  that  in  criminal  cases,  prosecuted  under  the  laws  of  the  United  States, 
the  accused  has  the  constitutional  right  "to  be  informed  of  the  nature  and 
cause  of  the  accusation."  The  indictment  must  set  forth  the  offence  "  with 
clearness  and  all  necessary  certainty,  to  apprise  the  accused  of  the  crime  with 
which  he  stands  charged,  and  every  ingredient  of  which  the  offence  is  composed, 
must  be  accurately  and  clearly  alleged.  It  is  an  elementary  principle  of  crimi- 
nal pleading,  that  where  the  definition  of  an  offence,  whether  it  be  at  common 
law  or  by  statute,  includes  generic  terms,  it  is  not  sufficient  that  the  indictment 
shall  charge  the  offence  in  the  same  generic  terms  as  in  the  definition  ;  but  it 
must  state  the  species, —  it  must  amount  to  particulars.  A  crime  is  made  up  of 
acts  and  intent ;  and  these  must  be  set  forth  in  the  indictment,  with  reasonable 
particularity  of  time,  place,  and  circumstances.  The  indictment  should  state 
the  particulars,  to  inform  the  court  as  well  as  the  accused. 

Held,  that  these  counts  are  too  vague  and  general.    They  lack  the  certainty 
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and  precision  reqaired  by  the  established  rules  of  pleading,  and  they  are  not 
good  and  sufficient  in  law.     United  States  v.  Cruikshank,  400. 

23.  The  accused  was  tried  and  convicted  at  the  Rensselaer  Court  of  Sessions 
for  bigamy,  in  having  married  in  Washington  county  while  the  wife  of  a  former 
marriage  was  still  living,  etc.  The  second  marriage  was  on  the  13th  of  March, 
1875,  and  the  indictment  was  found  the  26th  of  the  same  month,  and  it  alleged 
the  apprehension  of  the  accused  in  Rensselaer  county  on  the  23d  day  of  March 
of  that  year.  After  the  arrest  of  the  accused  on  the  23d  of  March  he  escaped 
and  was  re-arrested  in  Vermont  on  the  26th  of  March,  1875.  The  objection  is 
taken,  that  the  Rensselaer  county  courts  had  no  jurisdiction  to  indict  under 
these  facts. 

Held,  i]xB,t  the  statute  provides  that  an  indictment  may  be  found  "in  the 
county  in  which  such  person  shall  be  apprehended."  The  actual  arrest,  before 
indictment  found,  gives  jurisdiction  ;  the  escape  does  not  take  it  away;  nor  dis- 
charge on  bail  destroy  jurisdiction  once  acquired.  If  apprehended  in  the  county 
where  the  indictment  is  afterward  found,  he  may  be  there  tried  as  if  the 
offence  had  been  committed  there.  The  evidence  that  the  defendant  was 
arrested  in  Rensselaer  county,  is  sufficient  to  satisfy  the  statute.  Ah  King  v 
The  Peo^pU,  429. 

24.  The  accused  was  tried  in  the  Court  of  Sessions  of  Jefferson  county,  upon 
an  indictment  charging  him  with  selling  "strong  and  spirituous  liquors  and 
wines,  in  quantities  less  than  five  gallons  at  a  time,"  without  having  a  license 
therefor.  There  was  no  allegation  in  the  indictment  that  the  selling  was  of 
liquors  "  to  be  drank  on  the  premises." 

On  the  trial  it  was  shown  that  the  accused  had  a  storekeeper's  license,  which 
authorized  him  to  sell  in  quantities  less  than  five  gallons  at  a  time,  but  not  to 
be  drank  on  the  premises.  It  was  also  shown  that  the  accused  made  sales  of 
liquor,  by  the  glass,  to  be  drank  in  his  store, 

The  counsel  for  the  accused  asked  the  court  to  rule :  1st.  That  the  indict- 
ment was  insufficient,  in  that  it  should  have  been  under  the  fourteenth  section 
of  the  act  of  1857,  instead  of  the  thirteenth  section.  2d.  That  the  license  proved 
was  an  absolute  protection  to  the  accused  for  any  sales  proved. 

The  court  overruled  these  objections,  severally,  and  the  accused  excepted. 

Held,  that  the  gist  of  the  offence  of  which  the  accused  was  convicted,  con- 
sisted not  of  the  act  of  selling,  but  of  the  purpose  for  which  the  sale  was  made. 
He  had  a  license  which  authorized  him  to  make  the  sale,  but  he  was  prohibited 
from  making  any  sale  of  spirituous  liquors  to  be  drank  on  his  premises.  There 
is  no  averment  in  the  indictment  that  the  accused  violated  that  prohibition. 

Held^  that  the  selling  without  a  license  is  a  distinct  offence  from  that  a  per- 
son commits  when  licensed  as  a  storekeeper  he  sells  to  be  drank  on  the  prem- 
ises. It  is  as  necessary  to  aver  the  illegal  purpose  of  the  sale  in  the  latter  case, 
as  a  want  of  the  license  in  the  former.  To  make  out  the  offence,  it  must  be 
proved  that  the  accused  not  only  sold  the  liquor,  but  that  he  sold  it  to  be  drank 
on  the  premises.     Whatever  is  essential  to  be  proved  must  be  averred. 

Held,  that  the  rule  of  law  upon  this  subject  is  elementary,  and  requires  that 
the  accused  be  specially  brought  within  all  the  material  words  of  the  statute, 
and  nothing  can  be  taken  by  intendment.     Huffstater  v.  T?u  People^  436. 
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The  General  Term  of  the  Supreme  Court,  in  the  first  jadiciid  district,  affirmed 
the  judgment,  and  the  defendant  brought  error. 

The  question  presented  is  as  to  the  validity  of  the  sentence. 

Held,  that  by  the  Laws  of  1862,  as  amended  by  section  1  of  chapter  544  of  the 
Laws  of  1864,  the  knowingly  selling  or  exposing  for  sale  of  impure,  adulterate 
or  unwholesome  milk  is  made  a  misdemeanor,  punishable  by  a  fine  of  not  less 
than  fifty  dollars,  and  if  the  fine  is  not  paid,  by  imprisonment  for  not  leas  than 
thirty  days  in  the  penitentiary  or  county  jail,  or  until  the  fine  be  paid.  Section  4 
declares  that  the  addition  of  water  or  any  substance,  other  than  is  sufBcient  to 
preserve  the  milk  while  in  transportation  to  market,  is  an  adulteration.  This  is 
a  general  statute. 

Held,  that  the  board  of  health  of  the  city  of  New  York,  February  23,  1876. 
enacted  the  following  ordinance,  and  made  it  a  part  of  the  sanitary  code  :  "  No 
milk  which  has  been  watered,  adulterated,  reduced  or  changed  in  any  respect 
by  the  addition  of  water  or  other  substance,  or  by  the  removal  of  cream,  shall 
be  brought  into,  held,  kept  or  offered  for  sale  at  any  place  in  the  city  of  New 
York,  nor  shall  any  one  keep,  have,  or  offer  for  sale  any  such  milk." 

Held,  that  the  authority  to  pass  sanitary  ordinances  was  conferred  on  the  board 
of  health  of  the  city  of  New  York  by  cliapter  335  of  the  Laws  of  1873,  which 
created  the  board. 

Held,  that  the  eighty-second  section  of  that  act  requires  the  board  to  adapt  the 
existing  sanitary  ordinances  to  the  changes  made  by  the  act,  in  the  administration 
of  the  sanitary  affairs  of  the  city,  and  authorizes  and  empowers  the  board  to 
add  to  the  sanitary  code,  from  time  to  time,  additional  provisions  for  the  secu- 
rity of  life  and  health  in  the  city,  and  declares  that  any  violation  of  the  code 
shall  be  treated  and  punished  as  a  misdemeanor,  and  the  offender  shall  also  be 
liable  to  pay  a  penalty  of  fifty  dollars,  to  be  recovered  in  a  dvil  action  in  the 
name  of  the  mayor,  aldermen  and  commonalty  of  the  city. 

Held,  that  the  third  count  of  the  indictment  was  drawn  with  reference  to  the 
ordinance  cited,  and  to  ascertain  the  specific  punishment  for  the  offence,  refer- 
ence must  be  had  to  the  general  statute,  which  enacts  that  "every  person  who 
shall  he  convicted  of  any  misdemeanor,  the  punishment  of  which  is  not  pre- 
scribed in  this  or  some  other  statute,  shall  l>e  punished  by  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  $250,  or  by  both 
such  fine  and  imprisonment." 

Held,  that  the  court  in  this  case  imposed  its  sentence  of  fine  and  imprisonment 
under  the  third  count  of  the  indictment  which  descritted  the  crime  to  be  a  vio- 
lation of  the  ordinance,  which  violation  was  declared  to  be  a  misdemeanor, 
the  punishment  of  which  was  nowhere  prescribed  except  in  the  revised  stat- 
utes, which  is  recited  above. 

Held,  that  the  joinder  of  several  distinct  misdemeanors  in  the  same  indictment 
is  not  a  cause  for  the  reversal  of  the  judgment  on  writ  of  error  when  the  sen- 
tence is  single,  and  is  appropriate  to  either  of  the  counts  upon  wliich  the  c(«- 
viction  was  had. 

Held,  that  the  Legislature  in  the  exercise  of  its  constitutional  authority  may 
lawfully  confer  on  boards  of  health  the  power  to  enact  sanitary  ordinances,  hav- 
ing the  force  of  law  within  the  districts  over  which  their  jurisdiction  extends. 
This  power  has  been  repeatedly  recognized  and  affirmed,  and  ordinances  de- 
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Bignad  to  prevent  the  sals  of  adulterated  milk  are  nunltwtlj  w 
of  sanitary  regulations. 

Heid,  that  tbeetatate  of  1S63,  n1at«8  onljr  to  telling  or  tape 
adoltenitod  tnilk  tor  sale,  while  the  offence  in  the  ordinance  is, 
teraUd  miik  iiito  the  eUy  of  Nea  York  for  aalt,  therefore  a  great 
can  be  inflicted  under  the  ordinance  than  is  authorized  b;  the  at 

Duplicity  In  the  third  count  wis  urged  on  the  ground  that  sue 
the  offence  of  bringlDg  impure  milk  into  the  city  for  sale  with  the 
ing  It  for  «ale ;  the  one  being  a  violation  of  the  ordinance,  and  thi 
tion  of  the  statute — offences  requiring  different  punishments. 

H^d,  that  the  objection  ot  duplldty  Is  not  well  taken.  The  t' 
ports  to  proceed  eiclusively  upon  the  ordinance,  and  would  not  j 
Uon  under  the  statute,  although  it  contains  avennents  which  n 
coQDt  for  the  statutory  offence.  The  Allegation  of  the  offering  c 
sale  may  be  rejected  as  surplusage,  leaving  tbs  conviction  to  i 
charge  of  bringing  it  Into  the  city  for  sale.     PoUruky  v.  TKe  Pee^ 

28.  The  Judges  of  the  Circuit  Court  of  the  United  Sutes  for  tbi 
trict  of  New  Torfc,  ceitifled  their  division  of  opinion  in  this  case. 

The  defraidant  was  Indicted  in  the  Qrcuit  Court  for  the  South 
New  York,  for  an  ailf^ed  offence  against  the  United  States,  d< 
ninth  snbdiviwon  of  section  51S3  of  the  Revised  Statutes  All  > 
applicable  to  this  case  reads  as  follows :  "  every  person  rwpectl 
ceedings  la  baukruptcy  are  commenced,  either  upon  his  own  pel 
■  credilor,"  who,  within  three  months  before  their  commenceme 
false  color  and  pretence  ot  carrying  on  bualness,  and  dealing 
conrae  of  trade,  obtains  on  credit  from  any  person  Aaj  goods  c 
intent  to  defraud,"  shall  be  punished  by  imprisonment  tor  a  pet 
ing  three  yeaia. 

The  indictment  charged  the  defendant  with  having,  within  thi 
vious  to  the  commeDcement  ot  bis  proceedings  in  bankruptcy, 
obtained  on  credit  goods  ficm  several  merchants  In  the  city  of  Ni 
the  pretence  and  representation  of  carrying  on  business  and  deali 
ntiy  course  of  trade  s°,a  manufacturer  of  clothing  ;  whereas  he  w 
on  business  in  the  ordinary  course  of  trade  as  such  manntacturei 
^g  goods  to  some  partiee  by  the  piece  for  coet.  and  to  other  par 
for  less  than  cost,  and  (hat  thcee  pretences  and  reprrsentalionf! 
defraud  the  paniea  from  whom  the  goods  were  purehased. 

Upon  the  trial  tbe  defeodant  was  coovicted,  and  on  motion  la 
ment,  the  Court  were  opposed  In  opinion  and  they  cenlGed  tbe 
which  they  differed  as  follows  :  —  "If  a  person  shall  engage  i 
which,  at  tbe  time  of  its  occurrence,  is  not  a  violation  of  any  lai 
Bt«l«s,  to  wit,  the  obtaining  goods  apon  credit  by  false  pretenci 
•equently  thereto,  proceedings  in  bankruptcy  shall  be  common 
him,  is  It  within  the  consUtutional  limits  of  coagressioaal  legiali 
him  to  punishment  tor  such  transaction  considered  in  oonoectio) 
oeedingB  in  bankruptcy  f 

Hdd,  that  an  act  which  is  not  an  offence  at  the  time  it  Is  commit 
ciHne  such  by  any  subsequent  Independent  act  of  the  party  wltl 


650  Indictment. 


no  connection.  The  criminal  intent  essential  to  the  commission  of  a  public 
offence  must  exist  when  the  act  complained  of  is  done :  it  cannot  be  imputed 
to  a  party  from  a  subsequent  independent  transaction. 

Held,  that  the  act  described  in  the  ninth  subdivision  of  section  51^  of  the  Be- 
Tised  Statutes  is  one  which  concerns  only  the  State  in  which  it  is  committed : 
it  does  not  concern  the  United  States. 

Held,  that  the  answer  to  the  question  certified  must  be  in  the  negative. 
UnUed  States  v.  Fax,  476. 

29.  The  objection  was  made  upon  the  argument,  that  the  copy  of  the  indict- 
ment in  the  record  does  not  contain  the  indorsed  certificate  of  the  foreman  of  the 
grand  jury  that  it  is  a  true  bill. 

Held,  that  as  no  such  point  was  made  on  the  trial  it  is  not  available  in  tlie 
appellate  court.  If  it  were,  the  record  states  that  the  grand  jury  appeared  in 
open  court,  and  duly  presented  the  indictment,  a  copy  of  which  is  set  forth. 
From  this  it  must  be  assumed  that  it  was  presented  according  to  law. 

Held  further,  that  the  certificate  of  the  foreman  is  no  part  of  the  indictment, 
but  is  the  statutory  mode  of  authenticating  it,  and  the  record  furnishes  evidence 
that  it  was  so  authenticated.    Brothorton  v.  The  People,  520. 

80.  The  accused  was  tried  and  convicted  in  the  Court  of  Sessions  of  the  Peace, 
in  and  for  the  county  of  Kings,  and,  upon  a  general  verdict  of  gnilty,  the 
court  sentenced  the  prisoner  to  the  penitentiary  for  the  term  of  ten  years.  The 
prisoner  was  convicted  under  the  Laws  of  1872,  in  relation  to  abortions.  The 
first  two  counts  of  the  indictment  were  under  the  first  section,  and  the  third 
count  under  the  third  section  of  that  act.  The  prisoner  pleaded  not  guilty  to 
the  whole  indictment,  and  did  not  ask  the  court  at  the  trial  to  compel  the 
district  attorney  to  elect  upon  which  count  or  counts  in  the  indictment  the 
trial  should  proceed.  At  the  close  of  the  evidence  on  both  sides,  the  counsel 
for  the  defendant,  asked  the  court  to  acquit  the  accused  under  each  count.  The 
court  declined,  and  an  exception  was  taken.  The  court  charged  the  jury  that 
a  general  verdict  of  guilty  would  cover  all  the  counts,  but  that  if  they  should 
find  the  prisoner  guilty  only  under  the  third  count,  their  verdict  should  be 
"guilty  under  the  third  count."  After  the  return  of  a  general  verdict  of 
guilty,  by  the  jury,  the  prisoner's  counsel  moved  in  arrest  of  judgment,  which 
was  denied  and  the  prisoner  was  sentenced.  T*he  objection  raised  was,  that 
the  indictment  was  defective  inasmuch  as  it  charged  two  distinct  felonies,  one 
under  the  first  section,  and  one  under  the  third  section  of  the  statute. 

Ileld,  that  the  objection  is  not  weU  founded.  All  the  counts  are  under  the 
same  statute,  and  relate  to  the  same  transaction.  In  such  a  case  it  matters  not 
that  the  offence  alleged  to  have  been  conunitted  is  charged  in  different  ways 
in  several  counts  for  the  purpose  of  meeting  the  evidence  that  may  be  adduced. 
And  it  matters  not  that  the  offences  alleged  in  the  different  counts  are  of 
different  grades,  and  call  for  different  punishments.  Burglary  with  an  attempt 
to  commit  larceny,  with  a  count  for  larceny  ;  burglary  and  larceny  ;  rape  and 
an  assault  with  an  attempt  to  commit  rape  ;  larceny  and  receiving  stolen  goods  ; 
assault  with  intent  to  kill  and  a  simple  assault  may  be  united,  and  it  matters 
not  that  the  offences  thus  united  call  for  different  punishments  ;  so  long  as  all 
the  counts  relate  to  the  same  transaction.     Hawker  v.  The  People,  ^4. 
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insanity,  on  the  ground  that  jnrors  are  not  deemed  eqaally  skilled  and  as  able 
to  decide  whether  insanity  exists,  as  are  sach  experts.  The  jury  is  to  deter- 
mine what  weight  is  to  be  given  to  sach  testimony  and  they  must  be  left  at 
liberty  to  exercise  their  judgment  on  the  subject,  without  being  controlled  by 
any  positive  direction  by  the  court.     Templetan  ▼.  The  People,  108. 

2.  Held  that,  take  the  two  paragraphs  of  the  chaige  together,  there  was  no 
error.  The  question  may  be  stated  in  a  variety  of  language.  There  is  no  right 
rule  prescribing  the  particular  terms  to  be  employed,  if  the  substance  of  the  rule 
is  preserved.  The  jury  could  not  have  misunderstood  their  duty  under  these 
instructions,  nor  have  been  misled  by  them. 

Held  further,  that  crimes  can  only  be  committed  by  human  beings  who  are  in 
a  condition  to  be  responsible  for  their  acts,  and  upon  this  general  proposition 
the  prosecutor  holds  the  affirmative,  and  the  burden  of  proof  is  upon  him. 
Canity  being  the  normal  and  usual  condition  of  mankind,  the  law  presumes  that 
every  individual  is  in  that  state.  Hence  a  prosecutor  may  rest  upon  that  pre- 
sumption without  other  proof.  The  fact  is  deemed  to  be  proved  prima  facU. 
Whoever  denies  this  or  interposes  a  defence  based  upon  its  untruth,  must  prove 
it ;  the  burden  of  showing  insanity  is  upon  the  person  who  alleges  it,  and  if 
evidence  is  given  tending  to  establish  insanity,  then  the  question  is  presented, 
whether  the  crime  was  committed  by  a  person  responsible  for  his  acts.  Upon 
this  question  the  presumption  of  sanity,  and  all  the  evidence  are  to  be  consid- 
ered, and  the  prosecutor  holds  the  affirmative,  and  if  a  reasonable  doubt  exists 
as  to  whether  the  prisoner  is  sane,  or  not,  he  is  entitled  to  the  benefit  of  the 
doubt,  and  to  an  acquittal. 

Held  further,  that  the  question  relating  to  the  state  of  the  prisoner's  mind  at 
the  time  the  alleged  act  was  committed,  was  a  question  of  fact,  and  was  fully 
litigated  and  fairly  submitted  to  the  jury,  and  their  decision  is  condu^ve. 

The  judge  in  his  charge  to  the  jury  expressed  himself  as  follows  :  "  This 
allegation  of  insanity  is  an  affirmative  issue,  which  the  defendant  is  bound  to 
prove,  and  you  must  be  satisfied  from  the  testimony  introduced  by  him  that 
he  was  insane."  "If  there  is  a  well  founded  doubt  whether  this  man 
was  insane  at  the  time  he  fired  the  pistol,  you  will  acquit  him."  Brotherton  v. 
The  People,  52a 

JURORS. 

1.  One  Perry,  drawn  and  appearing  as  a  juror,  was  challenged  by  the  pris 
oners,  and  on  examination  it  appeared  that  at  the  time  he  was  put  on  the  jury 
list  he  was  a  freeholder  owning  a  farm  in  Guilderland,  for  which  he  was 
assessed,  but  was  not  assessed  for  personal  property.  The  challenge  of  the 
prisoners  was  withdrawn,  but  renewed  by  the  prosecution  and  the  juror  dis- 
charged. 

The  qualifications  of  jurors  are  prescribed  in  the  directions  to  the  town  officers 
whose  duty  it  is  to  select  them  and  prepare  the  lists  from  which  the  ballots  are 
prepared  for  the  drawing  of  jurors.  (2  R.  S.,  411,  §  18.)  The  direction  is  to 
take  such  only  as  possessing  the  other  qualifications,  are  at  the  time  assess^ 
for  personal  property  belonging  to  them  in  their  own  right  to  the  amount  of 
$250,  or  who  shall  have  a  freehold  estate  in  real  property  in  the  county  belong- 
ing to  them  in  their  own  right,  or  in  the  right  of  Uieir  wives,  to^  the  value  of 
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(150.  The  jaror  was  not  qualified,  and  could  not,  at  the  time  of  the  trial,  have 
been  selected  as  a  juror  bj  the  town  officers,  or  been  placed  on  the  list  of  ju- 
rors. The  right  of  challenge  for  want  of  proper  qualifications  is  a  strictly  legal 
right,  and  must  be  determined  by  the  statute  prescribing  the  qualifications. 
The  property  qualification  of  the  juror,  so  far  as  it  depends  upon  the  ownership 
of  personalty,  must  appear  and  be  evidenced  by  the  assessment  roll,  and  suitors 
are  entitled  to  the  benefit  of  the  challenge  if  this  is  wanting.  There  was  no 
error  in  disposing  of  the  challenge  and  holding  that  the  property  qualification 
when  questioned  by  a  challenge  must  be  that  required  to  authorize  the  original 
selection  of  the  individual  as  a  juror.    Kelly  v.  The  People,  80. 

2.  The  accused  was  convicted  of  burglary  in  the  third  degree,  by  the  Court  of 
General  Sessions  in  and  for  the  city  and  county  of  New  York. 

Before  the  grand  jury,  by  whom  the  accused  was  indicted,  was  sworn,  his 
counsel  interposed  a  challenge  to  the  array,  on  the  grounds  that  Douglas  Tay- 
lor, who  was  legally  elected  and  who  qualified  as  commissioner  of  jurors 
did  not  select  the  grand  jury  nor  was  such  jury  selected  by  any  one  authorized 
by  him  ;  that  they  were  illegally  selected  by  one  Thomas  Dunlap,  who  had  been 
appointed  in  the  place  of  said  Taylor  by  the  Mayor,  and  that  the  act  of  the 
legislature,  under  which  the  Mayor  acted,  was  unconstitutional,  to  which  the 
district  attorney  demurred,  and  the  demurrer  was  sustained.  On  the  trial 
the  counsel  for  the  prisoner  challenged  the  array  of  the  petit  jurors  upon  the 
same  grounds.     This  challenge  was  demurred  to,  and  the  demurrer  sustained. 

Held,  that  the  challenge  to  the  array  of  grand  jurors  was  properly  disallowed. 
The  Revised  Statutes  do  not  allow  such  a  challenge. 

Held  also,  that  the  challenge  to  the  array  of  pettit  jurors  was  properly  dis- 
allowed. On  the  face  of  the  challenge  it  appeared  Thomas  Dunlap  who  selected 
the  petit  jurors  had  been  appointed  commissioner  of  jurors  and  was,  therefore,  a 
de  facto  officer. 

SM  further,  that  the  validity  of  the  appointment  of  Dunlap  could  not  be 
drawn  in  question  in  this  collateral  manner.     Carpenter  v.  The  People,        379. 

8.  The  prisoner  was  tried  in  the  Court  of  Oyer  and  Terminer  of  the  city  and 
county  of  New  York,  and  convicted  of  the  crime  of  murder  in  the  first  degree. 

There  were  four  counts  in  the  indictment.  The  first  count  alleged  that  the 
prisoner  committed  burglary  of  the  store  of  one  James  H.  Noe  with  the  intent 
to  steal.  That  during  the  commission  of  the  burglary  he  struck  said  Noe  upon 
the  head  with  a  bar  of  iron,  wounding  him  and  of  which  he  died  and  in  that 
manner  committed  murder.  The  second  count  alleged  that  the  killing  was  done 
while  the  prisoner  was  committing  robbery  from  the  person  of  the  said  Noe. 
The  third  count  alleged  that  the  killing  was  with  the  deliberate  and  premedi- 
tated design  to  effect  the  death  of  said  deceased.  The  fourth  was  the  common 
law  count  for  murder. 

The  prisoner  plead  in  abatement  to  the  indictment  that  the  grand  jury  which 
found  the  same  were  not  drawn  according  to  law,  when  the  district  attorney  de- 
murred to  the  plea,  the  prisoner's  counsel  joining,  and  the  plea  was  overruled. 

The  counsel  for  the  accused  challenged  the  array  of  petit  jurors,  the  district 
attorney  demurred  to  the  grounds  of  this  challenge,  and  it  was  overruled.  The 
grounds  of  both  challenges  are  fully  set  out  in  the  opinion  of  Judge  Eabl. 
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Held,  that  in  the  plea  there  was  no  allegation  of  any  corraption,  dishonesty 
or  unfairness  on  the  part  of  any  of  the  officers  in  selecting  and  drawing  the 
grand  jurors,  or  of  any  design  to  injure  the  defendant  or  any  other  person,  and 
it  contains  no  allegation  that  any  of  the  persons  who  were  upon  the  grand 
jury  which  indicted  the  defendant  did  not  possess  the  qualifications  of  grand 
jurors,  or  that  any  person  was  upon  the  jury  who  would  not  have  heen  there  if 
all  the  forms  of  law  which  are  claimed  to  have  been  disregarded,  had  been 
strictly  complied  with.  It  is  not  denied  that  the  jurors  were  selected  at  the 
proper  time  and  place.  It  is  not  alleged  how  persons  came  to  he  selected  whose 
names  were  not  upon  the  petit  jury  lists,  nor  how  many  were  thus  selected.  In 
such  a  case  the  whole  list  cannot  be  held  to  be  irregular  and  null,  so  that  none 
of  the  persons  on  it  could  be  drawn  for  grand  jurors,  because  a  few  names, 
without  fraud  or  design,  were,  by  accident  or  oversight,  also  put  on  it. 

Held,  further,  that  as  there  is  no  allegation  in  the  plea  that  the  drawing  was 
not  made  by  a  person  acting  and  claiming  the  right  to  act  as  commissioner, 
such  drawing  may  have  been  made  by  a  d6  facto  commissioner,  and  he  may  have 
been  recognized  as  such  by  all  the  officers  who  had  relations  with  him  or  his 
work.  A  jury  drawn  by  a  defcuAo  commissioner  would  be  as  regular  as  one 
drawn  by  a  dejure  commissioner.    Dolan  v.  The  People,  287. 

4.  The  prisoner  was  convicted  in  the  court  of  Oyer  and  Terminer  held  in 
Cayuga  County  of  the  crime  of  murder  in  the  first  degree,  for  killing  a  fellow 
prisoner  in  the  Auburn  State  prison,  with  a  knife. 

On  the  trial  one  De  Witt  was  called  as  a  juror  and,  by  the  prisoner,  was  chal- 
lenged for  principal  cause.  He  was  sworn  and  testified  that  he  had  heard  the 
killing  talked  about,  had  expressed  an  opinion  of  the  affair  from  what  he  had 
heard  talked,  and  then  had  an  impression  or  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner  if  what  he  had  heard  was  true ;  that  he  thought  it  would  take  evi- 
dence to  remove  that  impression,  and  that  he  would  not  go  into  the  jury  box 
entirely  unbiassed  ;  that  the  impression  depended  entirely  upon  the  supposition 
that  what  he  had  heard  was  true  ;  that  if  he  went  into  the  jury  box  he  would 
decide  the  case  on  the  evidence  given,  and  that  he  believed  if  he  was  sworn  as 
a  juror  he  could  render  an  impartial  verdict  upon  the  evidence  unbiassed  or 
uninfluenced  by  any  impression  or  opinion  which  he  then  had.  The  court  over- 
ruled the  challenge. 

The  prisoner  then  challenged  De  Witt  for  favor,  and  that  challenge  was  over- 
ruled. The  prisoner's  counsel  excepted  to  each  ruling.  De  Witt  was  then 
sworn  as  a  juror. 

Held,  that  the  challenge  for  principal  cause  was  properly  overruled  under  the 
act  of  1873. 

That  act  provides  that  a  present  opinion  or  impression  in  reference  to  the 
guilt  or  innocence  of  the  prisoner,  or  the  expression  of  such  an  opinion,  shall 
not  be  a  sufficient  ground  of  challenge  for  principal  cause,  provided  the  person 
proposed  as  juror  shall  declare  on  oath  that  he  verily  believes  that  he  can 
render  an  impartial  verdict  according  to  the  evidence  and  that  such  opinion  or 
impression  will  not  bias  or  influence  his  verdict,  and  provided  the  court  shall 
be  satisfied,  that  the  person  does  not  entertain  such  a  present  opinion  as  would 
influence  his  verdict  as  a  juror. 

Held,  further,  that  this  provision  has  relation  to  the  challenge  for  principal 
cause  only.     The  challenge  for  favor  is  left  unaffected  by  it. 
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Jennings,  the  other  juror  was  challenged  for  favor,  as  not  being  impartial  or 
indifferent  between  the  People  and  the  prisoner.  Ha  had  formed  an  impres- 
sion as  to  the  guilt  of  the  prisoner  from  reading  parts  of  the  published  t^ti- 
monj,  and  from  the  talk  of  people,  which  he  thought  he  had  expressed,  which 
impression  he  still  had ;  but  he  thought  he  could  remove  it,  and  would  do  it, 
and  would  be  sure  to,  if  he  was  sworn  as  a  juror ;  that  he  thought  he  could 
render  a  verdict  without  being  influenced  bj  anj  impression  or  opinion  that  he 
might  have  had,  and  that  it  would  not  bias  or  influence  his  verdict,  and,  that 
he  verily  belived  that  he  could  render  an  impartial  verdict  according  to  the  evi- 
dence, notwithstanding  any  impression  or  opinion  he  might  have  formed. 

Beld,  that  the  word  "  impression  "  as  used  in  this  case  by  these  jurors,  conveys 
the  idea  that  these  persons  had  more  than  a  doubt.  There  had  been  an  effect 
produced  upon  their  minds,  which  remained,  and  which  was  so  firmly  lodged 
there  that  it  needed  a  newcoming  force  to  dislodge  it.  They  had  received  it 
into  their  minds  as  true  that  the  prisoner  was  guilty,  without  certain  knowl- 
edge of  it,  but  upon  proofs  which  they  held  satisfactory. 

Held.,  that  it  matters  not  what  the  state  of  mind  thus  produced  is  christened, 
whether  an  opinion  or  an  impression,  for  the  conclusions  of  these  jurors,  as  to 
the  guilt  of  the  accused,  is  equivalent  to  what  the  books  call  an  opinion. 

Heid,  that  the  accused  was  tried  and  found  guilty  of  murder  in  the  first  de- 
gree, by  a  jury,  two  of  whom  had  formed,  and  one  of  them  had  expressed  an 
impression  that  he  was  guilty,  which  impression  each  of  the  two  still  had,  when 
he  went  into  the  jury  box  ;  an  impression  so  strong,  as  that  in  the  case  of  one 
of  them,  it  would  need  testimony  to  remove  it,  and  in  the  case  of  the  other,  it 
did  not  affirmatively  appear,  that  it  would  not,  and  it  was  clearly  to  be  inferred 
that  it  would. 

Held,  that  on  the  other  hand,  the  jurors  who  were  challenged,  each  professed 
a  purpose  to  render  a  fair  and  impartial  verdict  upon  the  evidence,  and  each 
stated  his  belief  to  be  that  he  could  and  would  do  so. 

Held,  that  the  Laws  of  1878,  provides  that  all  challenges  of  jurors  shall  be 
tried  and  be  determined  by  the  court  only;  and  that,  either  party  may  except  to 
the  determination,  and  upon  writ  of  error  or  certiorari  the  court  may  review  it, 
the  same  as  other  questions  arising  upon  the  trial.  This  gives  power  to  the 
appellate  court  to  review  that  determination  both  on  questions  of  law  and 
questions  of  fact. 

Held,  that  in  this  case  there  is  only  the  question  of  fact,  whether  the  two 
persons  proposed,  or  either  of  them,  had  such  a  bias  against  the  prisoner,  as 
not  to  stand  indifferent  ? 

Held,  that  one  who  has  formed  an  opinion  from  the  reading  or  report,  partial 
or  complete,  of  the  criminatory  testimony,  against  a  prisoner,  on  a  former 
trial,  however  strong  his  belief  and  purpose  that  he  will  decide  the  case  on  the 
evidence  to  be  adduced  before  him  as  a  juror  and  will  give  an  impartial  verdict 
thereon,  unbiassed  and  uninfluenced  by  that  impression,  cannot  be  readily 
received  as  a  juror  indifferent  towards  the  prisoner  and  wholly  uncommitted. 
Therefore  the  challenge  to  the  favor  should  have  been  sustained.  Greenfield  v. 
The  People,  479. 
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to  offences  thereafter  committed,  it  might  have  operated  as  a  repeal,  by  implica- 
tion, of  the  old  law,  but  a  repeal  of  a  statute  by  implication  is  not  favored,  and 
is  only  allowed  when  the  inconsistency  and  repugnancy  of  the  two  acta  are 
plain  and  unavoidable.     Mongeon  v.  Ths  People,  50. 

MAYHEM. 

1.  The  accused  was  convicted  of  the  crime  of  mayhem.  The  General  Term  of 
the  first  judicial  department  affirmed  the  judgment  of  the  Court  of  General  Ses- 
sions, of  the  city  and  county  of  New  York.    The  accused  brought  error. 

The  evidence  showed,  that  the  accused  and  the  complainant  had  been  playing 
cards  together  and  got  into  a  quarrel  over  the  game,  which  resulted  in  a  fight. 
The  parties  closed  and  during  the  struggle  the  accused  bit  off  a  piece  of  com- 
plainant's ear. 

The  counsel  for  the  accused  asked  the  court  to  direct  the  jury  to  acquit  on 
the  ground,  that  the  offence  of  mayhem  was  not  proved,  as  it  was  not  shown 
that  there  was  a  premeditated  design  "  evinced  by  a  lying  in  wait  for  the  pur- 
pose, or  in  any  oUier  manner  **  as  prescribed  by  the  statute.  The  court  refused 
80  to  direct  the  jury,  and  the  counsel  for  the  prisoner  excepted. 

The  court  charged  the  jury  :  "  If  you  should  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  prisoner  did  wilfully  and  intentionally 
seize  the  complainant's  left  ear  with  his  teeth  with  the  intention  of  biting  it  off, 
and  did  wilfully  and  intentionally  bite  it  off  on  purpose,  you  will  be  authorized 
to  find  that  he  bit  off  the  ear  from  premeditated  design,  though  you  should  find 
from  the  evidence  that  his  design,  or  intention  thus  to  seize  and  bite  off  the  ear 
was  first  premeditated  or  originated  but  an  instant  before  he  seized  the  ear 
with  his  teeth."    To  all  which  the  counsel  for  the  accused  excepted. 

Held^  that  the  statute  under  which  the  plaintiff  was  indicted  and  convicted 
reads  as  follows  :  "Every  person  who,  from  premeditated  design,  evinced  by 
lying  in  wait  for  the  purpose  or  in  any  other  manner,  or  with  intention  to 
kill  or  commit  any  felony,  shall  (1)  cut  out  or  disable  the  tongue  ;  or,  (2)  put 
out  an  eye  ;  or,  (8)  slit  the  lip  or  slit  or  destroy  the  nose ;  or,  (4)  cut  off  or  dis- 
able any  limb  or  member  of  another,  on  purpose,  upon  conviction  thereof  shall 
be  punished,"  etc. 

Held,  further,  that  according  to  the  statute  there  must  be  a  premeditated  de- 
sign, which  must  be  shown  by  lying  in  wait  for  the  purpose,  or  in  some  oUier 
manner.  There  must  be  a  design  or  intention  existing  and  a  purpose  to  do  this 
very  act,  and  this  must  be  the  result  of  premeditation.  The  words  "  in  any  other 
manner,"  must  be  construed  in  connection  with  and  in  reference  to  those  which 
precede  them  in  the  same  section ;  and  when  thus  interpreted  they  evidentiy 
mean  in  like  or  similar  maimer. 

Held,  further,  that  this  interpretation  of  the  language  stated  is  also  sanctioned 
by  the  last  clause  of  the  section,  which  provides  that  the  cutting  off  or  disabling 
of  any  limb  or  member  must  be  done  *'on  purpose."  Where  the  offence  is 
committed  within  the  meaning  of  the  statute,  it  must  be  done  **on  purpose" 
as  well  as  with  a  "  premeditated  design."     Oodfrey  v.  77ie  People^  209. 

2.  See  note  referring  to  Penal  Code  as  to  the  change  of  name  of  his  crime 
from  Mayhem  to  Maiming,  213. 
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issae  being,  whether  the  particaliir  iojaiy  was  delibentelj  and  intentioDAUj 
committed. 


HMt  that  the  English  statata  made  the  maiming  of  another  aa  offmoe  only 
when  there  waa  premeditation  evinced  in  a  particular  manner,  viz.,  **  bj  lying 
in  wait."  The  intention  of  our  statute  waa  to  enlarge  the  definition  of  the 
offence,  and  to  include  within  it  all  cases  of  designed  and  premeditated  maim- 
ing, and  the  words  "  or  in  any  other  manner,"  were  inserted  for  that  purpose. 

See  Godfrey  v.  The  People,  ante,  209. 

Held,  that  it  is  a  well  settled  rule  of  criminal  pleading  that  an  indictment 
upon  a  statute,  must  state  all  the  facts  and  circumstances  which  constitute  the 
statutory  offence,  but  it  is  not  necessary  that  the  words  of  the  statute  should  be 
precisely  followed.  Words  of  equivalent  import  may  be  substituted,  or  words 
of  more  extensive  signification,  and  which  necessarily  include  the  words  used  in 
the  statute.  The  word  "destroy"  used  in  the  indictment  is  more  comprehen- 
sive than  the  word  "disable,"  and  it  includes  what  is  signified  by  it,  and  the 
indictment  is  not  defective  by  reason  of  the  substitution. 

Held,  that  it  was  prox>er  to  leave  the  question  to  the  jury  whether  the  prisoner, 
by  premeditated  design,  inflicted  the  injury  complained  of.  The  design  must 
precede  the  conflict,  and  not  originate  with  or  grow  out  of  it.  But  It  is  a  ques- 
tion of  fact  for  the  jury.     Tally  v.  T?ie  People,  253. 

4.  The  Court  of  General  Sessions  of  New  York  city  and  county,  with  a  juty, 
convicted  the  accused  of  the  crime  of  mayhem,  and  he  was  sentenced  by  the 
Recorder  to  imprisonment  in  the  State  prison  for  the  term  of  fifteen  years. 

The  indictment  charged,  that  the  accused  did  feloniously  bite  off  a  piece  of 
the  left  ear,  and  disable  a  member  of  one  James  McLaughlin,  and  that  he  did 
feloniously  and  on  purpose  maim  him,  against  the  form  of  the  statute. 

On  the  trial  the  prosecution  asked  a  witness,  under  objection,  "  Do  you 
remember  what  McLaughlin  said  about  Burke's  coming  into  the  store?"  The 
answer  was,  *'  Yes,  sir  ;  he  told  me,  when  I  wanted  him  to  go  and  sit  down  and 
and  go  to  sleep,  that  he  was  afraid  Burke  would  come  in  and  beat  him.  I  said 
'nobody  will  beat  you  ;  sit  down  and  go  and  take  a  sleep.'"  A  motion  was 
made  to  strike  out  this  answer,  and  it  was  denied. 

Held,  that  the  statement  of  the  complunant  before  the  occurrence,  when  ibe 
prisoner  was  not  present,  was  not  admissible.  In  the  exercise  of  a  sound 
discretion,  the  testimony  should  have  been  stricken  out.  It  was  entirely  in- 
competent. 

The  court  was  asked  to  charge  the  jury  that  the  fact  of  lying  in  wait  was 
not  made  out  by  the  prosecution.  The  court  declined,  and  an  exception  was 
taken. 

Held,  that  the  prosecution  did  not  make  out  the  ^act  of  lying  in  wait,  contem- 
plated by  the  statute.  The  jury  could  not  assume  that  he  was,  when  the  evi- 
dence did  not  warrant  it ;  and  the  absence  of  proof  of  a  material  fact  like  that, 
was  a  feature  in  the  prosecution  to  which  the  prik>ner  was  clearly  entitled. 

The  court  was  also  requested  to  charge  the  jury  that  the  offence  committed 
was  not  mayhem,  as  contemplated  by  the  statute.  The  court  declined  so  to 
charge,  and  the  prisoner's  counsel  excepted.  The  court  did  charge,  that  it  was 
a  question  for  the  jury  to  say  whether  his  ear  was  bit  off  by  this  man.  and 
whether  there  was  any  disability  to  the  ear  from  this  partial  destruction.    If 


deuce  that  tlie  ear  was  distbled.  The  physidan  did  not  ao  state.  Its  pertec- 
tioD  wae  dvetrored,  but  its  oBefalness  w«s  not  affected.  Tho  disabiUtj  was  not 
for  the  specalatioD  or  conjecture  of  the  jatj,  bat  to  be  considered  and  disposed 
of  on  the  evidence.     Bttrka  v.  The  PeopU,  268, 

MUEDER. 

1.  The  defendant  was  indicted  for  the  moider  of  his  wife,  aod  the  Jary  found 
Umgnilty,  with  a  reeommeiidation  to  mercj. 

On  the  trl»l  it  was  shown,  under  objection,  that  the  Mcnsed  on  the  Satnrdar 
ereniDg  before  her  death  left  the  hoase  of  Mar;  Campbell,  the  witness,  "  with 
clothing  for  her  husband,  who  was  a  watchman  on  some  ship  in  the  North 
Blrer,  as  she  aaid  ;  ahe  did  not  return  until  fire  o'clock  the  next  morning ; 
when  she  came  in  she  appeared  verj  ill ;  ahe  a^d  she  got  sick  on  board  the  vee- 
Bel  on  which  hw  husband  was ;  she  said  she  had  not  been  drinking ;  she 
Mid  that  her  whole  fnuue  seemed  as  if  it  were  on  fire,  and  her  heart  lelt  awful." 

The  court  charged  the  Jory  that  the7  might  infer  that  the  deceased  was  with 
ber  hnsband  on  the  Baturda;  night  preceding  her  death,  althongh  the  evidence 
on  that  point  was  very  slight.  Exception  was  taken  to  this  bj  the  oonneel  tor 
the  prisoner. 

SM,  error.  The  intention  of  the  deceased  in  going  from  the  honae  of  the 
iritneM  with  clothing  was  not  material  ;  it  was  not  part  of  the  ret  geOa,  not 
was  the  declaration  of  the  deceased  that  ahe  was  ill,  eompeteat  as  a  dyiSg  deo- 
laraUoD  ;  for  althongh  the  deceased  returned  very  ill,  there  is  no  evidence  nor 
way  reason  to  tielieve,  that  she  apprehended  a  fat^  result. 

add,  that  the  admission  of  the  recognizance  in  evidence  wlthont  proof  of  its 
eiecntion  ;  its  having  been  properly  filed  ;  or  the  identification  of  the  persona 
teo^nited,  was  error.     The  People  r.  WiUiamt,  1& 

2.  The  accDsed  was  Cried  and  convicted  ot  mnrder  in  the  second  dcffiee. 

The  court  charged  the  Jnrj  that  in  mnrder  there  mast  be  an  intent  to  kill, 
and  that  to  constitute  manslaughter  it  was  not  neeessar;  that  there  should  be 
SDch  intent ;  and  that  (he  courts  looked  leniently  upon  a  man  who  slays  bis  wife, 
when  csnght  in  the  act  of  adultery,  from  the  excitement  consequent  upon  the 
diacovery  and  a  momentary  deprivation  of  control  on  his  part ;  and  that  was 
covered  by  the  "  heat  of  passion  "  when  there  was  no  intantian  to  bill,  as  used 
In  the  statutes  defining  manslaughter. 

The  court  submitted  to  the  jury  whether,  from  the  evidence,  they  believed 
that  the  prisoner  had  can^ht  his  wife  in  the  act  of  adultery,  or  that  the  cfrcnm- 
Btances  Justified  him  in  concluding  that  she  was  committing  adultery,  and 
whether  he  was  under  the  excitement  and  in  the  heat  of  passion  which  that  dis- 
covery would  be  likely  to  produce,  and  did  the  act  under  it. 

Stid,  that  the  charge  was  a  clear  exposition  of  the  law.  The  meaning  of  it 
wss,  that  if  the  prisoner  killed  his  wife  onder  theee  circumstances,  and  witliont 
a  premeditated  detign  to  effect  her  death,  the  offence  would  be  manslaughter  in 
some  of  its  degrees. 
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The  coansel  for  the  accused  reqnested  the  court  to  charge  :  "  that  the  law 
regards  adultery  as  so  great  a  provocation  and  makes  such  allowance  for  the 
passion  which  its  discovery  excites,  that  it  absolutely  reduces  the  grade  of  the 
offence  of  killing  to  manslaughter,  and  that  in  the  lowest  degree."  This  the 
judge  refused,  except  as  already  charged. 

Heldy  no  error.  The  request  does  not  confine  the  case  to  one  of  a  sudden  kill- 
ing, Immediately  following  discovery  in  the  act ;  it  might  embrace  one  of  a  sub- 
sequent deliberate  killing,  out  of  jealousy  or  revenge,  and  it  is  far  too  strong  in 
stating  that  the  provocation  absolutely  reduces  the  grade  of  the  offence. 
Whether  it  does  or  not,  must  depend  upon  the  circumstances  of  each  particn- 
lar  case.  It  cannot  be  laid  down  as  a  rule  of  law  that  adultery  gives  a  license 
to  kill  either  of  the  offending  parties  without  being  guilty  of  murder. 

Heldf  further,  that  the  question  in  all  cases  is,  whether  the  act  was  done  with 
intent  to  kill,  or,  whether  it  was  done  in  the  heat  of  passion  engendered  by  the 
sudden  discovery,  and  without  intent  to  kill.  Adultery,  though  provocation  of 
the  gravest  character,  is  stiU  but  provocation,  it  is  not  justification  ;  and  every 
intentional  killing,  however  extreme  the  provocation,  is  and  was,  under  our 
statute,  murder,  unless  justified  as  provided  in  the  statute.  ShuffUn  v. 
T?ie  People,  189. 

3.  The  accused  was  indicted  for  the  murder  of  his  wife,  by  poisoning  with 
corrosive  sublimate,  and  Sarah  Briggs  was  jointly  indicted'  with  him,  as  acces- 
sory before  the  fact. 

On  the  trial  it  was  shown  by  the  people,  under  objection,  that  the  deceased 
stated  during  her  illness,  and  after  she  had  abandoned  hope  of  recovery,  "  that 
Charles  and  the  Briggs  woman  was  the  cause  of  all  this  suffering,  the  cause  of 
all  this.  That  Charles  and  the  Briggs  woman  knew  all  about  this  —  something 
to  that  effect.''  ''I  talked  with  Mrs.  Shaw  only  once  about  the  cause  of  her 
sickness  ;  she  said  she  expected  it  was  Charles  and  Mrs.  Briggs." 

Held,  that  these  declarations  were  erroneously  received,  for  the  reason  that 
they  were  not  narratives  of  facts,  but  were  conclusions  or  conjectures  of  the  de- 
ceased as  to  the  cause  of  her  illness.  Neither  of  these  statements  would  have 
been  competent  evidence  if  the  deceased  had  been  alive  and  examined  as  a  wit- 
ness under  oath  ;  and  they  were  therefore  equally  inadmissible  as  dying  dec- 
larations. 

The  counsel  for  the  accused  offered  to  prove  that  the  deceased  said  several 
days  before  her  sickness,  *'  that  she  had  poison  and  knew  how  to  use  it ;  and 
that  rather  than  Mrs.  Briggs  should  have  her  children,  she  would  put  them  all 
under  the  sod ;"  and  also,  ''  that  rather  than  Mrs.  Briggs  should  be  step-mother 
to  her  children,  she  would  put  them  under  the  sod."  The  court  rejected  the 
evidence  and  an  exception  was  taken. 

Held,  error.  The  prosecution  were  permitted  to  give  in  evidence  the  threats 
of  the  accused  against  the  life  of  the  deceased,  and  it  was  equally  proper  for 
the  accused  to  prove  the  threats  of  the  deceased  against  her  own  life  and  the 
lives  of  her  children. 

The  court  for  the  trial  of  the  prisoner  was  organized  by  there  being  upon 
the  bench  the  circuit  judge,  the  county  judge  of  Washington  county,  and  the 
two  justices  of  the  peace,  designated  as  justices  of  the  Sessions  of  said  county. 
Several  days  were  devoted  to  the  taking  of  evidence,  and  an  adjournment  was 
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assamed  that  the  man  by  whom  the  footprints  were  made,  stood  at  that  place, 
but  on  objection  being  made  the  witness  changed  the  fonn  of  the  answer. 
The  measurement  of  two  feet  and  eleven  inches,  was  the  distance  from  the  floor 
to  the  window,  and  had  no  reference  to  the  measurement  in  question. 

A  witness  who  was  sworn  on  the  part  of  the  people,  testified  in  relation  to  the 
oonversation  between  the  prisoner  and  Pinkerton,  at  the  sherifTs  office,  under 
objection. 

Held,  that  the  general  rule  applicable  as  well  in  criminal  as  civil  cases  is,  that 
the  declaration  of  a  party,  in  respect  to  the  subject-matter  under  Investigation, 
whenever  made,  are  admissible  against  him.  This  is  qualified  by  the  exception 
to  the  rule  that,  whenever  the  declarations  of  a  person  charged  with  crime  are 
not  voluntary  within  the  legal  meaning  of  that  term,  they  are  not  competent 
and  cannot  be  admitted  in  evidence.  In  this  case  it  appeared  that  the  declara- 
tions of  the  prisoner  narrated  were  reduced  to  writing  at  the  expressed  desire  of 
the  accused,  therefore  there  is  no  ground  for  the  suggestion  that  the  statement 
was  not  voluntary. 

It  was  shown  by  the  people,  that  on  the  evening  of  the  murder  and  after  it 
was  committed,  a  mask  was  found  under  the  window  where  the  shot  was  fired, 
and  during  the  conversation  with  Pinkerton,  before  alluded  to,  the  prisoner  was 
asked  by  one  Schute  ''  where  did  that  mask  come  fromf*  He  answered,  "  the 
children  got  that  from  the  ragamnffins,"  and  immediately  added,  as  if  recollect- 
ing himself  (so  the  witness  stated),  "that  mask  had  a  black  nose,  and  was 
torn  down  the  face."  The  counsel  for  the  prisoner  moved  to  strike  out  the  tes- 
timony as  to  the  mask,  on  the  ground  that  the  mask  had  not  been  connected 
with  the  prisoner.    The  motion  was  denied. 

HM,  that  the  decision  on  the  motion  was  correct  The  fact  that  a  mask  had 
been  found  had  not  been  communicated  to  the  prisoner  when  the  oonvenation 
occurred.  His  reply  to  the  question  Indicated  that  he  had  knowledge  that  a 
mask  was  in  some  way  connected  with  the  transaction.  It  was  proper  to  be 
shown  as  tending  to  connect  the  prisoner  with  the  maak  found  <m  the  night  of 
the  murder.    Murphy  v.  The  Peopls,  217. 

5.  The  accused  was  tried  and  convicted  by  the  Court  of  Oyer  and  Terminer 
in  the  county  of  Onondaga,  of  the  crime  of  murder  in  the  first  degree. 

The  prisoner  and  one  Bishop  Vader  were  jointly  indicted  for  the  murder  of 
Francis  A.  Colvin,  charged  to  have  been  committed  on  the  19th  of  I>eoember, 
1873.     The  prisoner  was  tried  separately. 

A  body  was  found  in  the  Seneca  river,  June  22d,  1874,  which  was  identified 
as  the  body  of  Colvin.     The  skull  was  found  fractured. 

Dr.  Kimball  was  called  as  a  witness.  He  testified  to  his  ability  to  teU  whether 
the  fracture  was  old  or  recent,  and  then  he  was  asked  whether  the  fracture  of 
the  bones  of  the  skull  of  the  deceased,  as  taken  from  the  river,  was  old  or 
recent.  The  objection  to  this  was,  that  the  opini<Hi  of  the  witness  was  not 
competent.    This  objection  was  overruled  and  an  exception  takoi. 

Held,  that  in  this  ruling  the  court  committed  no  error.  Tho  objection  was  not 
to  the  competency  of  the  witness,  but  to  the  fact  sought  to  be  proved.  The  fact 
when  the  injuries  to  the  skull  were  made  was  material  and  could  be  proved 
only  by  the  opinion  of  those  who  saw  it,  and  were  competent  to  form  an 
opinion.     It  was  the  best  evidence  of  which  the  fact  was  susceptible. 
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was  a  part  of  the  res  gestcB,  and  did  corroborate  the  witness  in  a  material  fact 
And  was  consistent  with  the  entire  statement  made  by  him.  It  being  merely  a 
rule  of  practice,  and  not  of  law,  that  an  accomplice  should  be  corroborated  to 
justify  a  conviction  upon  his  evidence,  it  is  not  esssential  that  the  confirmation 
when  offered  should  point  directly  to  the  defendant,  if  it  is  of  any  part  of  the 
material  statements  of  the  witness,  the  question  being  in  aU  cases  whether  the 
jury  under  all  the  evidence  will  believe  the  uncorroborated  part  of  the  testi- 
mony. 

(See  Code  of  Criminal  Procedure,  g  399.) 

Ileldt  that  the  testimony  in  relation  to  the  movements  of  the  accomplice  Vader 
between  the  nineteenth  and  twenty-fifth  of  December  was  material  and  the  ob- 
jection thereto  was  properly  overruled.  This  evidence  was  in  reply  to  evidence 
given  on  the  part  of  the  accused.    Linsday  v.  The  People,  24^ 

6.  The  prisoner  was  convicted  in  the  court  of  Oyer  and  Terminer  held  in 
Cayuga  County  of  the  crime  of  murder  in  the  first  degree,  for  killing  a  fellow 
prisoner  in  the  Auburn  State  prison,  with  a  knife. 

On  the  trial  one  De  Witt  was  called  as  a  juror  and,  by  the  prisoner,  was  chal- 
lenged for  principal  cause.  He  was  sworn  and  testified  that  he  had  heard  the 
killing  talked  about,  had  expressed  an  opinion  of  the  affair  from  what  he  had 
heard  talked,  and  then  had  an  impression  or  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner  if  what  he  had  heard  was  true  ;  that  he  thought  it  would  take 
evidence  to  remove  that  impression,  and  that  he  would  not  go  into  the  jury  box 
entirely  unbiassed  :  that  the  impression  depended  entirely  upon  the  supposition 
that  what  he  had  heard  was  true  ;  that  if  he  went  into  the  jury  box  he  would 
decide  the  case  on  the  evidence  given,  and  that  he  believed  if  he  was  sworn  as  a 
juror  he  could  render  an  impartial  verdict  npou  the  evidence  unbiassed  or  un- 
influenced by  any  impression  or  opinion  which  he  then  had.  The  court  over- 
ruled the  challenge. 

The  prisoner  then  challenged  De  Witt  for  favor,  and  that  challenge  was  over- 
ruled. The  prisoner's  counsel  excepted  to  each  ruling.  De  Witt  was  then 
sworn  as  a  juror. 

Held,  that  the  challenge  for  principal  cause  was  properly  overruled  under  the 

act  of  1872. 

That  act  provides  that  a  present  opinion  or  impression  in  reference  to  the 
guilt  or  innocence  of  the  prisoner,  or  the  expression  of  such  an  opinion,  shall 
not  be  a  sufficient  ground  of  challenge  for  principal  cause,  provided  the  person 
proposed  as  juror  shall  declare  on  oath  that  he  verily  believes  that  he  can  ren- 
der an  impartial  verdict  according  to  the  evidence  and  that  such  opinion  or  im- 
pression will  not  bias  or  influence  his  verdict,  and  provided  the  court  shall  be 
satisfied,  that  the  person  does  not  entertain  such  a  present  opinion  as  would 
influence  his  verdict  as  a  juror. 

Ilcldy  further,  that  this  provision  has  relation  to  the  challenge  for  principal 
cause  only.     The  challenge  for  favor  is  left  unaffected  by  it. 

Ileldy  that  the  challenge  for  favor  is  to  determine  the  indifferency  of  the 
person  challenged  and  is  to  be  tried  by  the  court,  and  such  decision  is  subject  to 
review  the  same  as  other  questions  arising  upon  the  trial.  The  court  heard  the 
juror  testify  and  was  able  to  judge  somewhat  from  his  appearance.  He  swore 
that  he  would  decide  the  case  upon  the  evidence,  and  that  he  believed  that  be 
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At  the  time  of  the  oonviction  of  the  prisoner,  for  mnrder,  he  was  serriog 
out  a  term  of  imprisounent  in  a  State  prison,  which  had  not  expired.  He  makes 
the  claim  that  he  could  not  be  hung  before  the  expiration  of  his  term. 

Held,  that  this  claim  is  without  foundation.  To  hold  otherwise  would  gtre 
a  life  convict  unlimited  license  to  murder  without  further  punishment.  B^de 
the  statute  requires,  in  the  case  of  murder  in  the  first  degree,  the  ooort  to  pro- 
ceed and  pass  sentence,  which  must  be  executed  in  not  less  than  four  nor  more 
than  eight  weeks  thereafter,  and  whether  this  law  is  directorjor  mandatorj,  it  is 
the  duty  of  thb  court  to  obey  it.     Thomat  ▼.  Ths  People,  208. 

7.  The  accused  was  indicted  and  tried  in  the  Territory  of  Utah,  for  the  crime 
of  murder  in  killing  one  John  Kramer,  commonly  called  Dutch  John,  and  the 
jury  rendered  a  verdict  of  murder  in  the  first  degree.  Sentence  in  due  form  of 
law  was  rendered  by  the  court. 

The  prisoner  excepted  to  the  rulings  and  instructions  of  the  court,  and  ap- 
pealed to  the  Supreme  Court  of  the  Territory,  where  the  judgment  of  the  subor- 
dinate court  was  affirmed.  The  prisoner  sued  out  a  writ  of  error,  and  removed 
the  cause  into  this  court. 

Held,  that  sect.  8  of  the  act  of  Congress  of  June  23, 1874  (18  Stat  254),  allows 
a  writ  of  error  from  this  court  to  the  Supreme  Court  of  the  Territory  of  Utah, 
where  the  defendant  has  been  convicted  of  bigamy  or  polygamy,  or  has  been 
sentenced  to  death  for  any  crime. 

The  principal  error  assigned  by  the  accused  and  the  only  one  upon  which  this 
•  appellate  court  passed  is,  ''  That  the  court  erred  in  sustaining  the  ruling  of  the 
District  Court,  that  the  uncommunicated  threats  of  the  deceased,  made  in  con- 
nection with  the  exhibition  of  a  pistol  a  short  time  before  the  homicide,  were 
inadmissible  in  evidence  to  the  jury."  The  testimony  which  was  ruled  out  by 
the  trial  court  and  upon  which  this  assignment  of  error  is  based  is  as  follows :  — 
**  The  defendant,  on  the  trial  of  this  cause,  called  Robert  Heslop  as  a  witness 
in  his  defence,  who  testified  : 

"That,  just  a  short  time  before  the  shooting,  the  deceased  showed  him  a 
pistol  which  he  (deceased)  then  had  on  his  person.  Deceased,  at  this  time,  was 
sitting  on  a  box  on  the  opposite  side  of  the  street  from  the  Salt  I^ake  House,  and 
in  front  of  Reggel's  store. 

"  The  prosecuting  attorney  admitted  that  this  was  after  the  deceased  was 
ejected  from  defendant's  saloon. 

"  Whereupon  the  counsel  for  the  defendant  asked  witness  the  following  ques- 
tions :  — 

"  What,  if  any,  threats  did  the  deceased  make  against  the  defendant  at  this 
time?  which  was  objected  to  by  the  prosecuting  attorney,  for  the  reason  it  wis 
immaterial. 

"  The  objection  was  sustained  by  the  court,  and  the  defendant,  by  his  coun- 
sel, then  and  there  duly  excepted. 

"Defendant's  counsel  then  asked  witness,  what,  if  anything, did  deceased 
then  say  coDcerning  the  defendant. 

"  (Objected  to  by  prosecuting  attorney  as  incompetent.) 

"Defendant's  counsel  thereupon  stated  that  they  expected  to  prove  by  this 
witness  that  in  that  conversation,  a  short  time  prior  to  the  killing,  the  deceased, 
in  the  hearing  of  the  said  witness,  made  the  threat  that  he  would  kill  the  de- 
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for  the  people  on  tlie  fonner  trial  of  the  accused  ;  had  heard  others  talk  ahoat 
that  trial,  a  good  deal ;  h^  had  never  expressed  an  opinion  bat  had  formed  an 
impression,  as  to  the  guilt  or  innocence  of  the  accused,  from  what  he  had 
heard  and  read  as  to  it,  and  it  would  take  evidence  to  remove  such  impression. 
He  said  that  he  thought  that  his  previously  formed  opinion  or  impression 
would  not  bias  or  influence  his  verdict  at  all,  and  that  he  could  take  the  case 
and  decide  it  fairly  according  to  the  testimony  without  reference  at  all  to  any 
opinion  he  might  have  had.  Ue  further  said  that  his  opinion  or  impression  was 
formed,  on  a  supposition  that  the  evidence  which  he  had  read  was  true,  and  if 
sworn  as  a  juror  he  would  enter  upon  the  trial  with  an  impression  as  to  the  guilt 
or  innocence  of  the  accused,  and  that  at  that  present  time  he  had  an  opinion  as 
to  his  guilt,  and  that  he  supposed  that  he  had  an  opinion  against  him  aa  to  his 
character,  as  a  man.  He  also  said  that  the  opinion  or  impression  was  formed 
by  him  on  reading  the  testimony  in  the  newspaper,  that  he  still  entertained  the 
same,  and  had  never  had  cause  to  change,  nor  to  doubt  the  truth  of  it. 

Jennings,  the  other  juror  was  challenged  for  favor,  as  not  being  impartial  or 
indifferent  between  the  People  and  the  prisoner.  He  had  formed  an  impres- 
sion as  to  the  guilt  of  the  prisoner  from  reading  parts  of  the  published  testi> 
tnony,  and  from  the  talk  of  people,  which  he  thought  he  had  expressed,  which 
impression  he  still  had ;  but  he  thought  he  could  remove  it,  and  would  do  it, 
and  would  be  sure  to,  if  he  was  sworn  as  a  juror  ;  that  he  thought  he  could 
render  a  verdict  without  being  influenced  by  any  impression  or  opinion  that  he 
might  have  had,  and  that  it  would  not  bias  or  influence  his  verdict,  and,  that 
he  verily  belived  that  he  could  render  an  impartial  verdict  according  to  the  evi- 
dence, notwithstanding  any  impression  or  opinion  he  might  have  formed. 

Heldy  that  the  word  "  impression  "  as  used  in  this  case  by  these  jurors,  conveys 
the  idea  that  these  persons  had  more  than  a  doubt.  There  had  been  an  effect 
produced  upon  their  minds,  which  remained,  and  which  was  so  firmly  lodged 
there  that  it  needed  a  newcoming  force  to  dislodge  it.  They  had  received  it 
into  their  minds  as  true  that  the  prisoner  was  guilty,  without  certain  knowl- 
edge of  it,  but  upon  proofs  which  they  held  satisfactory. 

Beld,  that  it  matters  not  what  the  state  of  mind  thus  produced  is  christened, 
whether  an  opinion  or  an  impression,  for  the  conclusions  of  these  jurors,  as  to 
the  guilt  of  the  accused,  is  equivalent  to  what  the  books  call  an  opinion. 

Held,  that  the  accused  was  tried  and  found  guilty  of  murder  in  the  first  de- 
gree, by  a  jury,  two  of  whom  had  formed,  and  one  of  them  had  expressed  an 
impression  that  he  was  guilty,  which  impression  each  of  the  two  still  had,  when 
he  went  into  the  jury  box  ;  an  impression  so  strong,  as  that  in  the  case  of  one 
of  them,  it  would  need  testimony  to  remove  it,  and  in  the  case  of  the  other,  it 
did  not  affirmatively  appear,  that  it  would  not,  and  it  was  clearly  to  be  Inferred 
that  it  would. 

Held,  that  on  the  other  hand,  the  jurors  who  were  challenged,  each  professed 
a  purpose  to  render  a  fair  and  impartial  verdict  upon  the  evidence,  and  each 
stated  his  belief  to  be  that  he  could  and  would  do  so. 

Held,  that  the  Laws  of  1873,  provides  that  all  challenges  of  Jurors  shall  be 
tried  and  be  determined  by  the  court  only;  and  that,  either  party  may  except  to 
the  determination,  and  upon  writ  of  error  or  certiorari  the  court  may  review  it, 
the  same  as  other  questions  arising  upon  the  trial.  This  gives  power  to  the 
appellate  court  to  review  that  determination  both  on  questions  of  law  and 
questions  of  fact. 
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Held,  that  the  retain  in  this  ease,  was  made  in  compliance  with  the  statntorj 
provisions,  and  it  was  error  to  dismiss  the  writ  without  looking  into  the  bill  of 
exceptions,  or  other  matter  in  the  return  to  ascertain  if  errors  existed.  The 
plaintiff  in  error  had  procured  a  return  to  his  writ,  which  contained  all  of 
which  the  statute  required  the  cleric  to  make  return.  By  a  dismissal  of  it  and 
a  remitting  of  the  proceedings,  with  directions  to  fix  another  day  for  the  ezeca- 
tion  of  the  sentence,  the  plaintiff  in  error  lost  the  benefit  of  his  writ.  The  sen- 
tence of  the  Oyer  and  Terminer,  was  the  judgment  of  the  court  which  the  writ 
of  error  brought  up  for  review. 

■ 

Held,  that  the  (General  Term  was  not  confined  to  the  matter  retamed  to  the 
writ  of  error.  It  might,  on  motion  of  the  district  attorney,  or  of  the  plaintiff  in 
error,  or  at  its  own  suggestion,  have  directed  a  writ  of  certiorari  to  bring  before 
it  whatever  there  was.  of  record  in  the  case,  not  contained  in  the  return  to  the 
writ  of  error. 

Held,  that  one  tried  on  an  indictment,  and  convicted  by  the  verdict  of  a  jury, 
and  sentenced  by  the  court,  may  obtain  and  file  a  bill  of  exceptions  and  sue  out 
a  writ  of  error.  On  a  return  of  the  clerk  thereto,  made  in  accordance  with  the 
statute,  he  may  move  the  court  to  review  the  errors  alleged  by  hiuL  If  they, 
or  any  of  them,  are  such  as  that  the  matter  contained  in  the  return  will  necessa- 
rily show  them,  the  writ  of  error  may  not  be  dismissed,  for  the  reason  that  the 
return  does  not  present  a  complete  and  formal  record  of  the  judgment  and  pro- 
ceedings of  the  trial  court.  Such  as  it  does  present,  the  matter  for  deteimining 
must  be  passed  upon.  But  if  errors  are  alleged  to  the  court,  which  may  or  may 
not  have  occurred,  and  they  not  be  shown  by  the  matter  in  the  return,  the  eourt 
may  entertain  a  motion  by  the  defendants  in  error,  or  plaintiff  in  error,  or  of  its 
own  motion  direct,  that  a  writ  of  certiorari  issue  to  the  trial  court,  so  that  all 
may  be  brought  up  which  the  records  of  that  court  contain,  relating  to  the  case. 
And  it  matters  not  whether  the  record  or  roll  thereof  has  been  made  up  before 
or  after  the  writ  of  error  sued  out  by  the  plidntiff  in  error,  or  before  the  writ  of 
certiorari  is  directed,  or  after  that.  Whatever  took  place  in  the  trial  court  which 
was  matter  proper  for  record,  may  as  well  after  as  before  be  incorporated  in  a 
roll  and  returned.      Mauke  v.  The  People^  498. 

10.  The  accused  was  indicted,  tried  and  convicted,  in  the  Oyer  and  Terminer 
of  the  county  of  Cayuga,  of  the  crime  of  murder  in  the  first  degree.  The  General 
Term  of  the  Supreme  Court,  in  the  fourth  judicial  department,  affirmed  the 
judgment,  and  the  accused  brought  error. 

On  the  trial  of  the  accused,  the  ante  mortem  declarations  of  the  deceased,  were 
admitted  in  evidence,  under  objections.  Those  objections  were,  that  the  dying 
declarations  of  the  deceased  should  not  have  been  admitted,  because  it  did  not 
appear  they  were  made  under  an  impression  of  immediate  dissolution,  and, 
because  they  were  expressions  of  opinion,  not  statements  of  what  the  deceased 
knew  to  be  facts. 

Held,  that  these  objections  are  not  tenable.  The  facts,  as  they  appeared  on 
the  trial  were,  that  on  Thursday  evening.  August  9, 18T7,  the  deceased,  Charles 
Moore,  a  farmer  living  in  Cayuga  county,  who  was  a  son-in-law  of  the  accused, 
was  shot  as  he  was  returning  from  his  pasture,  and  died  on  the  Sunday  follow- 
ing. From  the  time  he  was  shot  the  deceased  was  apprehensive  that  the  wound 
was  fatal.  On  Friday  the  deceased  repeatedly  stated  that  he  would  not  re- 
cover, and  on  Saturday  morning  he  was  told  by  his  physician  that  he  must  die. 
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PERJURY. 

1.  The  prisoner  was  tried  for  perjury,  at  the  Court  of  Sessions  held  in  Wash- 
ington county,  by  the  county  judge  of  Saratoga  county,  and  the  justices  of  the 
Sessions  of  Washington  county.  It  appears  that  the  judges  who  signed  the 
bill  of  exceptions  were  not  members  of  the  court  when  the  trial  was  had.  A 
bill  of  exceptions  was  proposed  on  behalf  of  the  defendant,  and  amendments 
thereto  proposed  by  the  district  attorney,  and  such  proposed  bill  and  amend- 
ments were  submitted  to  the  judge  who  presided  at  the  trial  and  he  certified  in 
what  manner  the  exceptions  should  be  settled,  and  the  judge  of  Washington 
county  adopted  the  papers  thus  certified  as  the  bill  of  exceptions  in  the  case. 

Held,  that  it  was  competent  for  the  parties  to  consent  to  the  settlement, 
although  they  were  different  persons  from  those  who  sat  upon  the  triaL 

The  assignments  of  perjury  in  the  indictment  were  founded  upon  the  eTi- 
dence  of  the  prisoner  Wood,  on  the  trial  of  an  action  of  slander.  The  court  was 
requested  to  charge  the  jury  that  it  had  not  been  proved  that  the  testimony,  upon 
which  the  perjury  had  been  assigned,  was  material  to  the  issue  tried.  The 
same  request  was  made,  separately,  in  respect  to  each  particular  statement  of 
the  prisoner,  upon  which  perjury  was  assigned.  These  requests  were  refused, 
and  exceptions  taken.     The  jury  rendered  a  general  verdict  of  guilty. 

Held,  that  it  must  appear,  either  from  the  facts  set  forth  in  an  indictment  for 
perjury  that  the  matter  sworn  to  and  upon  which  the  perjury  is  assigned  was 
material,  or  it  must  be  expressly  averred,  that  it  was  material,  and  the  materi- 
ality must  be  proved  on  the  trial  or  there  can  be  no  conviction. 

Held,  that,  if  a  person  swears  falsely  in  respect  to  any  fact  relevant  to  the 
issue  being  tried,  then  we  think  he  is  gxiilty  of  perjury,  although  the  case 
failed  from  defect  of  proof  of  another  fact,  and  although  the  other  fact  alleged 
had  no  existence.  It  is  not  i^cessary  that  the  false  statements  should  tend 
directly  to  prove  the  issue,  in  order  to  sustain  an  indictment  for  perjury.  If 
the  matter  sworn  to  is  circumstantially  material  or  tends  to  support  and  give 
credit  to  the  witness  in  respect  to  the  main  fact,  it  is  perjury.  Wood  v. 
The  People,  116. 

2.  The  accused  was  convicted  of  perjury,  in  the  Court  of  General  Sessions  of 
New  York,  and  sentenced  to  ten  years  imprisonment  in  the  State  prison.  The 
perjury  alleged  in  the  indictment  was  committed  before  George  H.  Sheldon,  fire 
marshal  of  the  city  of  New  York.  The  accused  swore,  on  his  examination 
before  said  marshal  that,  at  the  time  of  the  fire,  he  was  not  in  the  city  of  New 
York,  but  was  in  the  city  of  Troy.  The  accused  also  swore,  on  this  examination, 
that  at  the  time  of  the  fire,  there  was  in  the  building  in  which  the  fire  occurred, 
a  stock  belonging  to  him  and  his  copartner,  consisting  of  65,000  cigars,  185,000 
cigarettes,  400  pounds  of  Havana  tobacco,  of  the  value  of  one  dollar  and  fifty 
cents  per  pound,  645  pounds  of  Virginia  tobacco,  of  the  value  of  sixty-five  cents 
per  pound  ;  and  that  he  and  his  partner  sustained  a  loss  by  the  fire,  of  between 
five  and  six  thousand  dollars. 

The  indictment  contained  two  counts.  The  first,  alleging  perjury  in  the  pris- 
oner's testimony  before  the  fire  marshal,  the  second,  alleging  perjury  in  swear- 
ing to  an  affidavit  before  the  same  officer,  containing  in  substance  the  same 
allegations. 
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Hddy  that  iu  all  cases  the  assignment  of  perjury,  on  which  a  conviction  la 
asked,  mast  be  of  matter  material  to  the  issue  to  be  tried,  and  that  materiality  is 
alwajTS  a  question  of  law ;  that  the  words  in  the  first  count  designated  as  antme 
contained  no  answer  to  the  complaint ;  were  not  responsive  to  any  allegation 
therein  ;  did  not  help  to  form  any  issue  ;  were  not  a  denial,  but  simply  a  state- 
ment of  what  defendant  admitted,  and  hence  were  wholly  inmiaterial ;  that  no 
issue  was  formed  to  the  first  count  of  the  complaint ;  that  the  answer  contained 
no  denial,  as  the  defendant  only  said  he  denied  what  he  did  not  admit,  and  that 
this  was  a  new  affirmance  that  he  denied.  Merely  saying  he  denied  was  one 
thing ;  a  direct  and  positive  denial  was  quite  another.  (Arthur  v.  Brooks,  14 
Barb.,  533;  Blake  v.  Eldred,  18  How.,  240.) 

Hdd,  that  by  the  second  count  the  answer  contained  a  separate  and  distinct 
allegation  that  the  $1,000  had  been  paid  ;  formed  a  direct  issue  with  an  allega- 
tion in  the  complaint  upon  a  material  point ;  and  that  the  word  **  saffs"  was  not 
there  used  as  an  assertion  of  what  defendant  had  done  or  was  about  to  do,  but 
was  the  assertion  of  a  fact  which,  if  true,  constituted  a  defence  to  the  note ;  that 
the  allegation  was  therefore  material,  and  peijury  could  be  assigned  thereon. 

That  as  a  general  verdict  of  guilty  was  rendered  in  the  case,  the  evidence 
given  upon  the  trial  could  be  properly  applied  to  said  second  ooont,  and  hence 
the  conviction  could  be  sustained.     People  v.  Christopher,  2dOL 

4.  The  Court  of  Sessions  for  the  county  of  Erie,  and  a  Jutj,  tried  and  con- 
victed the  accused  of  perjury.  On  the  trial  a  motion  was  made  to  quash  the 
indictment  on  the  ground  that  it  did  not  state  all  the  facts  necessary  to  make 
the  defendant  guilty  of  the  offence  charged,  and,  that  it  did  not  show  the  de- 
fendant guilty  of  any  offence  punishable  by  law.    The  motion  was  denied. 

Beldy  that  the  denial  of  the  motion  was  error.  The  gist  of  the  offence  charged 
was,  that  the  defendant  wilfully  and  corruptly  swore  fiilsely,  in  an  affidavit  made 
by  him  for  the  purpose  of  obtaining  an  audit  of  an  unliquidated  dalm  which  he 
had  against  the  city  of  Buffalo,  by  the  common  council  of  that  city,  pursuant 
to  section  7  of  title  3  of  the  charter  thereof.  It  is  not  averred  in  the  indictment, 
that  the  affidavit  was  authorized  by  the  charter ;  nor  that  it  was  made  for  the 
purpose  required  by  section  7  of  title  3  ;  nor  that  the  claim  to  which  it  was  ap- 
pended was  ever  presented  to  the  common  council  for  audit.  Without  these 
averments,  sustained  by  proof,  the  offence  would  not  be  made  out.  The  rule 
is,  that  if  the  indictment  does  not  set  forth  the  facts  requisite  to  constitnte 
the  offence  charged,  a  conviction  upon  it  cannot  be  sustained.  Ortner  v. 
The  People,  26a 

RAPE. 

1.  The  defendant  was  convicted  of  rape.  The  prisoner  with  two  companions 
visited  the  complainant  at  her  rooms,  and  while  there,  and  at  that  time,  Mrs.  Mil- 
leay  the  prosecutrix  testified,  that  he  committed  the  crime  of  rape  upon  her. 
Upon  the  trial  the  prisoner  offered  to  prove  by  seven  witnesses  that  the  com- 
plainant was  in  the  habit  of  receiving  men  there  for  the  purpose  of  promiscuous 
intercourse,  and  for  liquor  especially.  *  This  evidence  was  objected  to  by  the 
prosecution  and  rejected  by  the  court. 

Held,  that  the  question  was  whether  the  accused  ravished  the  prosecutrix  by 
force,  or  whether  she  assented  to  such  intercourse.     Upon  this  issue  all  the 
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Held,  that  on  the  trial  of  a  person  charged  with  rape,  the  character  of  the 
prosecutrix  for  chastity  may  be  impeached  by  general  evidence  as  to  what  is 
generally  said  of  the  person  by  those  among  whom  the  witness  dwells,  or  with 
whom  he  is  chiefly  conversant,  for  it  is  this  only  that  consti tales  general  repu- 
tation or  character. 

Held,  that  where  a  general  verdict  of  guilty  is  rendered,  upon  several  counts 
in  an  indictment,  relating  to  the  same  transaction,  the  practice  is  to  pass  judg- 
ment on  the  highest  grade  of  offence. 

Held,  that,  although  the  indictment  appears  upon  its  face  to  have  been  pre- 
sented by  the  oaths  of  twenty -four  grand  jurymen,  notwithstanding  the  statute 
provides  "  there  shall  not  be  more  than  twenty  threSy  nor  less  than  sixteen  per- 
sons sworn  on  any  grand  jury,'*  yet  as  oZ/  of  the  grand  jury  concurred  in  the 
finding,  the  defendants  suffered  no  injustice  even  if  one  more  juryman  was 
added  to  the  statutory  number ;  beside,  as  the  defendants  did  not  make  the  ob- 
jection at  the  Oyer,  it  is  too  late  to  set  up  the  objection  after  conviction  and 
sentence.  The  error  complained  of  does  not  amount  to  making  a  nullity  of  the 
indictment ;  it,  at  most,  is  an  irregularity,  not  capable  now  of  avoiding  the 
conviction.     Conkey  v.  The  People^  58. 

8.  The  prisoner  was  indicted,  tried  and  convicted,  for  the  crime  of  rape. 

On  the  trial,  the  court  was  asked  to  charge  **  If  the  jury  believe  the  prosecuting 
witness  did  not  make  prompt  disclosure  of  the  allied  wrong  it  is  a  circum- 
stance against  her,  casting  a  great  discredit  on  her  testimony  and  tends  strongly 
to  disprove  the  truth  of  the  accusation."  The  court  so  refused  to  charge  and  an 
exception  was  taken. 

Held,  that  the  proposition,  although  quite  general  and  somewhat  vague,  iB 
substantially  correct.  The  request  had  no  pertinency  to  the  facts  of  the  case, 
as  there  were  no  g^unds  for  saying  that  the  disclosure  was  not  sufficiently 
prompt.  The  rule  does  not  require  it  to  be  made  to  the  first  person  who  hap- 
pens to  be  seen.  The  rule  is  founded  upon  the  laws  of  human  nature,  which 
induce  a  female  outraged  to  complain  at  the  first  opportunity,  and  any  consider- 
able delay  on  the  part  of  a  prosecutrix  to  make  complaint  of  the  outrage  consti- 
tuting the  crime  of  rape,  is  a  circumstance  of  more  or  less  weight,  depending 
upon  the  other  surrounding  circumstances.  A  want  of  suitable  opportunity,  or 
fear,  may  sometimes  excuse  or  justify  delay.     Higgins  v.  The  People,  65. 

4.  The  prisoner  was  tried  and  convicted  by  the  Court  of  Sessions  of  the  county 
of  Niagara,  of  the  crime  of  rape.  On  the  trial  one  of  the  justices  of  the  Sessions 
left  the  bench,  while  the  trial  was  in  progress,  and  was  sworn  and  examined  as  a 
witness  on  the  part  of  the  prisoner,  and  was  subsequently  recalled  and  examined 
for  the  prosecution,  in  both  cases  without  objection.  A  motion  in  arrest  of  judg- 
ment was  made,  on  the  ground  that  the  court  had  lost  jurisdiction  of  the  case 
by  the  justice  of  the  Sessions  leaving  the  bench  to  take  the  witness  stand. 
The  motion  was  denied. 

Heldy  that  the  court  did  not  lose  jurisdiction  of  the  case  because  one  of  its 
members  left  the  bench  to  stand  for  a  time,  in  the  same  room,  in  the  witness  box. 

Held,  also,  that  it  was  error  to  permit  the  justice  of  the  Sessions,  a  member 
of  the  Court,  to  be  sworn  and  testify  as  a  witness.  Not  because  in  this  instance 
any  harm  came  either  to  the  people  or  to  the  defendant ;  but  because  such  prac- 
tice, if  sanctioned,  might  lead  to  unseemly  and  embarrassing  results,  to  the  hin- 
dering  of  justice,  and  to  the  scandal  of  the  courts. 
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HMt  that  the  crime  of  rape,  where  the  sabject  thereof  is  an  infant  child  is, 
bj  statute,  "the  carnally  and  nnlawfally  knowing  a  female  child  under  the 
age  of  ten  jears."  Inasmuch  as  the  indictment  charges  a  felonious  assault  upon 
a  female  child  of  the  age  of  six  years,  with  the  intent  wU fully  and  feloniously 
to  commit  a  rape,  we  think  the  facts  constituting  the  offence  are  set  forth  with 
sufficient  particularity. 

It  appeared  on  the  trial  by  the  testimony  of  the  child  assaulted,  that  she 
consented  to  the  acts  done  by  the  accused,  and  his  counsel  insists  that  where 
there  is  consent  there  cannot  be,  in  law,  an  assault. 

ffeldt  that  a  female  child,  under  ten  years  of  age,  is  incapable  in  law,  of  con- 
senting to  the  act  which  constitutes  rape  under  the  statute,  and  hence,  the  ques- 
tion of  consent  becomes  wholly  inmiaterial  on  the  trial  of  an  indictment,  either 
for  the  principal  offence,  or  for  an  attempt  to  commit  the  crime.  In  changing 
the  common  law  of  rape,  in  such  cases,  the  legislature  necessarily  changed  the 
offence  of  assault  with  intent  to  commit  the  crime,  so  far  as  it  could  be  affected 
by  proof  of  consent  by  the  infant.     Singer  v.  The  People,  547. 

RECEIVING  STOLEN  PROPERTY. 

1.  The  defendant  was  indicted  in  the  county  of  Monroe  for  the  crime  of  receiv- 
ing stolen  goods,  knowing  them  to  be  stolen. 

HeUdf  that  the  rule  is  well  established,  that  in  cases  like  the  present,  where 
guilty  knowledge  is  an  ingredient  of  the  offence  charged,  the  same  may  be 
proved  as  other  facts  are  proved,  by  circumstantial  evidence,  and  that  other  acts 
of  a  like  character,  although  involving  substantive  crimes,  may  be  given  in 
evidence  to  prove  the  sdentei'.  The  principal  limitation  of  this  rule  is,  that 
the  criminal  act  which  is  sought  to  be  given  in  evidence,  must  be  necessarily 
connected  with  that  which  is  the  subject  of  the  prosecution,  either  from  some 
connection  of  time  and  place,  or  as  furnishing  a  clue  to  the  motive  on  the  part 
of  the  accused. 

Held,  that  the  declarations  of  a  party  to  a  civil  or  criminal  procedure,  in  respect 
to  matters  within  his  own  knowledge,  or  of  which  he  may  be  presumed  to  have 
knowledge,  and  relevant  to  the  issue,  are  always  competent  against  him.  CaU- 
man  v  Tfie  PeopUt  18. 

ROBBERY. 

1.  The  prisoner  was  tried  for  robbery  in  the  first  degree.  "Hie  question  sub- 
mitted by  the  counsel  for  the  prisoner  was,  did  his  client  commit  robbery  in  the 
first  degree,  or  was  it  simply  larceny  from  the  person?  The  Becorder  charged 
the  Jury  :  "If  you  believe  his  statement  in  reference  to  the  occurrence  to  be 
true,  I  charge  you  that  the  force  used  by  the  prisoner  is  that  character  of  violence 
comprehended  by  the  statute.  The  statute  does  not  define  the  character  or  char- 
acters of  the  force  or  injury  that  must  be  used  to  constitute  one  of  the  elements 
of  robbery  in  the  first  degree  ;  it  nowhere  says  that  a  person  shall  be  knocked 
down  and  beaten  senseless  before  the  assailant  can  come  within  its  comprehen- 
sion ;  but  I  charge  you,  if  you  believe  Mr.  Corson's  statement  to  be  true,  that 
the  prisoner  put  his  arm  around  his  neck  and  violently  and  forcibly  then  and 
there  jerked  his  head  back,  in  the  manner  he  described  that  he  did,  and  forcibly 
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ftnd  felonlonsl;  took  from  bis  person  liia  pocket-book  and  mone; 
lobber;  with  feloniouf  iuleut,  uid  Bccompuiled  b;  violeoce." 

SM,  that  tlie  violence  wbicU  the  words  proved,  was  snfficier 
charge.  Tlie  Bmoaot  and  degree  of  violence  which  the  accused 
bring  him  within  the  statute  deGning  robbei7,  are  not  declared, 
determine  that  from  the  evidence,  under  (he  charge  of  the  court, 
instance  wag  correct,     Mahoney  v.  Tht  People, 


SEDUCTION. 

1.  The  plaintiff  in  error  waa  Indicted,  nnder  the  act  makii 
crime  (Chap.  Ill,  Iiawg  of  1848),  for  sedaction  aoder  promise  of  t 
promise,  as  sworn  to  b;  the  prosecutriK,  was  a  conditional  one  tl 
would  marry  her  if  she  would  consent  to  an  illicit  connection  ' 
that,  reljing  on  the  pTomise,  she  consented. 

Held,  that  this  was  sufficient  to  bring  the  case  within  the  stai 

3.  The  prosecutrix  also  testified  that  the  accused,  to  induce  he 
his  proposal,  stated  in  substance,  that  he  never  would  marry  a 
was  satisfied  she  was  a  virgin,  which  he  wonld  ascertain  only  b; 
to  his  proposition.  But  upon  her  eipresslng  apprehension  that  I 
her  if  she  yielded  to  him,  be  assured  her,  in  the  strongest  terms, 
marry  ber.  The  prisoner's  counsel  asked  the  conrt  to  charge  in  i 
if  the  promise  to  marry  was  not  an  eilsting  one,  but  an  Inchoi 
depending  npon  the  rmult  of  illicit  intercourse  as  Inrnishlng  evi 
to  complete  the  mutuality  of  the  contract,  the  case  was  not  with 
The  conrt  declined  so  to  charge. 

Held  {Church,  Ch.  J.,  and  RtpaUo,  J.,  dissenting),  no  error,  u 
Just  foundation  in  the  evidence  to  claim  that  the  promise  was  t( 
case  the  accused  should  be  satisfied  that  the  proBticalrii  was  a 
was  to  the  promise  and  not  to  any  teat  of  virginity  that  she  gave  i 

3.  The  time  of  the  alleged  seduction  was  February  5,  1871,  fo 
sequent  intercouise  down  to  August,  of  the  same  year.  It  was  p 
objection,  that  the  prosecutrix  was  delivered  of  a  child  February 
prowcntion  disclaimed  any  reliance  upon  this  fact  as  corroboratin 
of  the  prosecutrix  ;  the  court  held  the  evidence  immaterial. 

The  prisoner's  counsel  offered  evidence  that  between  the  5th  ol 
the  Ist  of  May,  1871,  the  prosecutrix  bad  carnal  connection  wit) 
which  was  excluded. 

BM  {Church,  Ch.  J.,  and  Rapalh,  J.,  dissenting),  no  error  ;  t 
was  not  essential  to  the  consummaUon  of  the  offence  charged  ;  thi 
rejected  oonld  only  have  been  material  to  obviate  the  effect  of  tl 
roborative   evidence,   and,   as    that   was   expreesly   disavowed, 

4.  Also,  that  the  rejection  could  be  sustained  upon  the  gnmnc 

was  not  limited  to  show  any  illicit  intercourseatatime  when  thecl 
been  begotten,  and  was  in  effect  simply  to  show  that  after  the  all 
she  had  been  guilty  of  fornication  with  another  peraon,  which  was 
pelent.  The  prisoner's  counsel  then  asked  to  have  the  evidence, 
of  the  child,  stricken  out,  which  was  denied. 
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Held,  no  error ;  that  as  it  was  received  withoat  objection,  and  the  right  to  nse 
it  in  support  of  the  charge  was  disclaimed,  there  was  no  strict  right  to  have  it 
formallj  stricken  oat. 

5.  The  prisoner's  counsel  also  claimed  that  the  prosecutrix  was  not  supported 
by  other  evidence,  as  required  by  the  statute.  Other  evidence  was  given  that 
she  was  alone  with  the  prisoner  at  the  time  she  charged  the  offence  was  com- 
mitted, also  as  to  her  condition  and  appearance  after  it,  as  to  his  attentions  and 
familiarities,  and  as  to  his  solicitude  during  her  sickness  immediately  foUowinf^ 
the  alleged  offence. 

HM,  that  the  statute  did  not  require  direct  or  positive  corroborative  evidence 
as  to  any  of  the  material  facts,  but  rather  such  evidence  as  has  been  ordinarily 
required  in  corroboration  of  the  evidence  of  an  accomplice  when  called  as  a  wit- 
ness against  his  confederates  in  crime,  or  circumstances  usually  relied  upon  as 
tending  to  prove  the  material  facts,  and  which  from  the  nature  of  the  case  are 
susceptible  of  being  proved,  to  satisfy  the  jury  that  the  principal  witness  ia 
worthy  of  credit ;  that,  from  the  peculiar  character  of  the  offence,  circumstantial 
evidence  only  can,  save  in  rare  instances,  be  adduced,  other  than  from  the  par- 
ties concerned,  and  to  require  more  would  be  to  render  the  statute  mere  brtitum 
fulmen  ;  and  that  the  corroborative  evidence  was  sufficient  to  meet  the  require- 
ments of  the  statute. 

6.  It  was  also  claimed  by  the  prisoner's  counsel  that  the  charge  of  the  court 
waa  an  appeal  to  the  passions  and  prejudices  of  the  jury,  and  not  cool  and  dis- 
passionate as  it  should  be. 

Hdd,^  that  if  the  claim  was  well  founded  it  could  not  avail  here  ;  that,  if  no 
legal  error  was  committed  in  the  submission  of  the  cause,  the  judgment  would 
not  be  reversed,  and  that  legal  error  could  not  be  predicated  upon  comments  of 
the  court  upon  the  evidence.    Boytt  v.  Tht  People,  63. 

7.  The  accused  was  indicted,  tried  and  convicted  for  the  crime  of  seduction 
under  promise  of  marriage.  There  were  five  counts  in  the  indictment  charging 
the  same  offence,  and  the  counsel  for  the  accused  moved  the  court  to  require  the 
district  attorney  to  elect  upon  which  count  he  would  rely  for  a  conviction. 
The  motion  was  denied  and  exception  taken. 

Held,  that  the  motion  was  properly  denied.  The  indictment  in  each  of  its 
counts  alleged  but  one  and  the  same  offence,  with  such  variations  of  allegations 
as  were  prudentiaUy  fitted  to  meet  variations  in  the  proof. 

The  court  allowed  the  prosecutrix,  nnder  objection,  to  swear  that  her  father 
and  mother  were  both  dead  and  when  they  died. 

Held,  that  the  evidence  was  not  of  great  importance  to  the  case  of  the  people, 
but  the  admission  of  such  testimony  was  not  improper. 

The  complainant  was  allowed  to  testify  in  regard  to  a  conversation,  she  said 
was  held  in  October  at  the  house  of  Gaylord,  after  the  illicit  connection. 

Hdd,  that  such  conversation  was  part  of  the  res  gest(E.  Like  any  other  con- 
versation or  declamtion  of  the  accused  upon  the  subject-matter,  it  was  compe- 
tent. The  prosecutrix  was  called  from  her  bed  by  the  accused,  late  in  the 
evening  —  this  shows  intimate  and  yielding  relations  on  her  part  —  and  as  to 
this  fact  she  is  sup{X)rted  by  other  evidence. 

The  prosecutrix  was  allowed  under  objections  and  exception,  to  answer  the 
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question,  "  Did  f  on  believe  Lim  nhea  be  had  coanectlon 
would  marry  jon?"    The  answer  was  :  "  Yes,  sir." 

Held,  that  this  allowanM  of  the  question  was  proper.  Tli 
was,  whether  the  coDseot  of  the  prosecutrix  was  obtaiued  n 
ot  the  promise  oF  marriage. 

Od  the  trial  the  piusecutrii  testified  that  the  illicit  in tercour 
hoase  of  Dr.  Kimball,  on  AQgust  5th,  1879.  She  was  then 
trict  attornej  to  go  on  and  state  in  her  own  way  what  occi 
ning.  To  this  the  counael  for  the  prisoner  objected,  and  tl 
the  objection. 

Seid,  that  the  evidence  was  material  and  admissible.  It  w 
of  the  crime  alleged,  that  she  was  thus  directed  to  speak, 
better  way,  than  for  her  to  relate  the  story  of  it  without  prom 
from  quesUons. 

The  prosecotrii,  on  the  trial,'was  permitted  by  the  cour 
to  testify  that  she  was  at  that  time  in  a  family-way. 

HM,  that  there  was  no  error  in  this  ruling.  Bhe  being,  ■ 
been,  an  unmarried  woman,  the  fact  of  pregnancy  was  posi 
connection  with  some  one.  It  did  not  Si  the  accused  as  a  p 
bat  It  was  a  fact  in  the  case,  not  Incompetent  to  be  made  knoi 

It  was  urged  by  the  counael  for  the  accused  that  the  evide 
trlx  was  not  supported  by  other  evidence. 

ffetd.  that  it  is  settled,  by  the  authorities,  that  the  sDpp 
required  as  to  two  of  the  matters  named  Id  the  act  of  1848,  ai 
They  are  the  promise  of  marriage,  and  the  carnal  conneutlon 
be  determined  by  the  jury  from  the  facts  shown  on  the  trial. 
was  some  supporting  evidence  fumished  ;  it  was  (or  theju 
strength. 

Mr.  Parsons,  who  had  acted  as  attorney  for  the  prosecutrix, 
of  court,  and  bis  BiaroinBtioQ  offered  in  evideoce.  The  qi 
Parsons,  "whether  he  obtained  from  the  prosecutrix,  the  tai 
plaint  in  a  suit  by  her  for  breach  of  promise  of  marriage 
by  the  people  and  the  witness,  that  the  commuoicatioo  wu 
from  client  to  counsel.  The  complaint  was  not  sworn,  to  nol 
to  her  after  it  was  mads  out.     The  court  ruled  the  answer  ot 

Sdd,  that  the  raiing  was  correct.    ■ 

On  the  trial  the  accused  and  other  witnesses  testilled  to  an  i 
in  his  charge  said  to  the  jury,  that  if  they  were  satisfied  from 
at  the  time  the  prosecutrix  testified  to,  the  accused  was  not  tl 
disposed  of  her  evidence.  The  court  added  :  "  But  it  is  prop« 
that,  DO  matter  when  it"  —  the  illicit  intercourse —  "did  take 
was  after  the  promise  of  marriage,  and  the  consent,  on  her 
qnenoe  of  the  promise  of  marriage." 

Slid,  that  as  a  legal  proposition,  this  cannot  be  deemed  obj 

The  court  charged,  and  to  which  exceptions  were  taken,  the 
took  place  after  the  promise  of  marriage  and  in  consideratii 
wa8  immaterial  whether  the  promise  was  made  In  May  or  a 
before  the  seduction  ;  that  the  promise  might  be  made  and  I 
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place  afterward,  and  the  crime  be  committed,  if  that  comiection  was  in  conse- 
quence of  that  prior  promise;  and  that  the  jar^,  in  the  opinion  of  the  court, 
woald  be  justified  in  finding  a  promise  from  her  evidence  if  it  was  supported, 
and,  that  if  the  promise  of  marriage  was  made,  as  testified  to  by  her,  that  was 
sufficient  nnder  the  statute. 

Held,  that  there  was  no  error  in  the  charge  as  made. 

Church,  Ch.  J.,  dissented,  on  the  ground  of  a  want  of  corroboration  as  to  the 
intercourse.  Corroboration  by  opportunity  and  the  like  may  be  sufficient,  but 
having  fixed  time,  place  and  circumstance,  if  these  are  not  supported  by  any 
evidence,  but  contradicted  by  all  the  evidence,  the  prosecutrix  is  not  sustained 
or  corroborated  by  proof  that  intercourse  was  possible  on  some  other  occasion 
than  that  testified  to  by  her.  The  question  is  not,  whether  she  ought  to  be 
credited,  but,  whether  she  Is  supported  by  other  evidence.  Armstrtmg  t. 
The  People,  817. 

8.  See  note  at  page  830. 

STATUTES. 

1.  The  prisoner  was  indicted  on  the  24th  of  April,  1873,  for  the  crime  of 
manslaughter  in  the  second  degree.  The  indictment  charged  the  commission  of 
the  crime  on  the  15th  of  March,  1872,  and  he  was  tried  on  the  24th  of  April. 
1872,  and  found  guilty. 

The  General  Term  held  that  the  act  of  1869,  under  which  the  prisoner  was 
indicted,  was  repealed  by  section  1  of  chap.  181,  Laws  of  1872,  but  such  pro- 
vision continued  in  force,  as  to  offences  committed  prior  to  the  taking  effect  of 
the  repealing  statute,  by  the  saving  clause  in  the  general  repealing  act  of  1^8. 
(§  0,  chap.  21,  Laws  of  1828-1829.) 

Held,  that  the  act  of  1869  is  not  repealed  in  terms  or  by  express  reference^ 
and  it  is  not  repealed  by  implication,  unless  the  two  statutes  are  manifestly  repug- 
nant and  inconsistent,  or  the  later  statute  covers  the  whole  subject-matter  and 
was  intended  as  a  substitute  for  the  former.  The  law  of  1869  ceased  to  be 
operative  upon  offences  committed  after  the  6th  of  April,  18*72,  the  time  at 
which  the  later  act  became  a  law.  The  two  acts  making  different  and  incom- 
patible provisions  in  respect  to  the  same  subject  they  could  not  both  stand,  and 
the  earlier  act  was  abrogated  as  to  aU  future  offences. 

Held,  that  the  act  of  1872  did  not  deal  with  past  offences  or  affect  to  do  so ; 
and  as  to  them  there  was  and  could  be  no  inconsistency  or  repugnancy  between 
the  two  acts,  but  each  could  have  full  effect  —  the  one  as  to  offences  prior  to  the 
6th  of  April,  1872,  and  the  other  to  offences  thereafter  committed. 

Held,  that  the  general  rule  is  that  laws,  whether  civil  or  criminal,  are  pro- 
spective, and  not  retroactive  in  their  operation  tod  effect,  and  the  laws  relating 
to  crimes  and  their  punishment  cannot  be  made  to  retroact;  and  if  the  attempt  is 
made  by  law  to  punish  an  act,  already  committed,  which  was  not  a  crime  when 
committed,  or  to  subject  an  offence  already  committed  to  a  new  or  additional 
punishment,  the  law  will  be  void,  as  ex  post  facto. 

Held,  that,  if  the  act  of  1872  had  been  general  in  its  terms,  and  covered  the 
whole  subject-matter  of  the  former  statute,  and  had  not,  in  terms,  been  restricted 
to  offences  thereafter  committed,  it  might  have  operated  as  a  repeal,  by  implica- 
tion, of  the  old  law,  but  a  repeal  of  a  statute  by  implication  is  not  favored,  and 
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is  only  allowed  when  the  inconsistencj  and  repugnancy  of  the  two  acts  are 
plain  and  unavoidable.     Mongeon  v.  The  People^  60. 


( 


2.  The  plaintiff  in  error  was  indicted,  under  the  act  making  seduction  a  crime  \ 
(Chap.  Ill,  Laws  of  184S),  for  seduction  under  promise  of  marriage.                                                   \ 

The  prisoner's  counsel  claimed  that  the  prosecutrix  was  not  supported  by 
other  evidence,  as  required  by  the  statute.     Other  evidence  was  given,  that  she  * 

was  alone  with  the  prisoner  at  the  time  she  charged  the  offence  was  committed,  \ 

also  as  to  her  condition  and  appearance  after  it,  as  to  his  attentions  and  famil- 
iarities, and  as  to  his  solicitude  during  her  sickness,  Immediately  following  the 
alleged  offence. 

Hdd,  that  the  statute  did  not  require  direct  or  positive  corroborative  eTidenoe 
as  to  any  of  the  material  facts,  but  rather  such  evidence  as  has  been  ordinarily 
required  in  corroboration  of  the  evidence  of  an  accomplice  whmi  called  as  a  i 

witness  against  his  confederates  in  crime,  or  circumstances  usually  relied  upon 
as  tending  to  prove  the  material  facts,  and  which  from  the  nature  of  the  case 
are  susceptible  of  being  proved,  to  satisfy  the  jury  that  the  principal  witness  is 
worthy  of  credit ;  that,  from  the  peculiar  character  of  the  offence,  circumstantial 
evidence  only  can,  sare  in  rare  instances,  be  adduced,  other  than  from  the  par- 
ties concerned,  and  to  require  more  would  be  to  render  the  statute  fkiere  brutum 
fuUMn  ;  and  that  the  oorroboratiTe  evidence  was  sufficient  to  meet  the  require- 
ments of  the  statute.    Boyee  v.  The  People,  68. 

3.  The  defendants  were  appointed  Commissioners  of  Excise  of  the  city  of 
Schenectady  within  ten  days  after  the  passage  and  under  the  provisions  of  the 
act  of  1870,  chap.  175,  Laws  of  1870.  On  the  first  day  of  April,  1873,  Dom, 
McClyman  and  Palmer  were  appointed  conmiissioners  by  the  mayor  alone.  De- 
fendants claimed  that  such  appointments  were  invalid,  and  on  that  account 
claimed  to  hold  over. 

Held,  that  the  rule  of  the  statute  is  for  the  mayor  to  appoint  in  all  the  cities, 
except  New  York  and  Brooklyn,  and  the  provision  for  the  subsequent  appoint- 
ments, was  intended  to  confer  the  power  upon  the  same  officers,  and  the  lan- 
guage should  be  construed  as  though  it  had  read,  the  same  officers  shall  appoint 
in  the  manner  above  described.  There  is  no  reasonable  doubt  of  the  intent  of 
the  legislature.  "  It  is  not  the  words  of  the  law,  but  the  internal  sense  of  it, 
that  makes  the  law ;  the  letter  of  the  law  is  the  body,  the  sense  and  reason  of 
the  law  is  the  soul."    The  People  v.  Gates,  67. 

4.  The  plaintiffs  in  error  were  convicted  of  a  misdemeanor. 

The  indictment  charged  and  the  proof  was  that  the  plaintiffs  in  error,  were 
commisBJoners  of  police  and  unlawfully  removed  one  Sheridan,  an  inspector  of 
election,  from  his  office  when  he  was  not  actually  on  daty  on  a  day  of  registra- 
tion, revision  of  registration  or  election,  without  first  giving  him  notice  in  writ- 
ng,  setting  forth  the  reasons  for  such  removal  as  required  by  the  act  of  1872, 
chapter  675,  §  18. 

On  the  trial  the  accused  offered  to  prove  that  Sheridan  had  been  guilty  of 
improper  conduct  as  an  election  officer,  and  on  the  day  of  his  removal  threatened 
that  he  would  stuff  ballot-boxes,  which  facts  were  communicated  by  way  of 
affidavits  to  the  commissioners  before  removal,  and  that  they  believing  the 
charges  acted  under  them  in  good  faith,  and  under  belief  and  legal  advice  that 
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the  caase  of  removal  brought  the  case  under  one  of  the  statatory  exceptions 
excusing  notice. 

This  evidence  was  excluded  as  irrelevant  and  immaterial. 

ffdd,  that  the  statute  requires  notice  to  be  given  as  a  rule ;  the  exception 
relates  to  a  particular  time,  and  particular  cause.  Both  must  exist  to  justify 
removal  without  notice.  The  time  must  be  on  a  day  of  registration,  revision  of 
registration  or  election,  and  the  cause  must  be  improper  conduct  as  au  election 
officer,  and  in  addition  the  incumbent  must  be  on  dutj.  Unless  these  facts  all 
exist,  notice  is  indispensable  to  a  removal. 

Jleld,  further,  that  the  manifest  construction  of  the  statute  is  as  if  it  read  "  The 
inspectors  of  election  shall  hold  office  for  one  year,  unless  sooner  removed  for 
the  want  of  the  requisite  qualifications,  or  for  cause,  in  either  which  cases  such 
removal  shall  only  be  made  after  notice  in  writing  to  the  officer  to  be  removed, 
unless  made  while  the  inspector  is  actually  on  duty  on  a  day  of  registratioo, 
revision  of  registration,  or  election,  and  for  improper  conduct  as  an  electicm 
officer. 

5.  The  offer  of  the  accused  to  prove,  that  they  believed  the  charges  made  were 
true,  and  that  they  acted  in  good  faith  and  under  legal  advice  that  they  bad  a 
right  to  remove  for  cause  without  notice  was  ruled  out  by  the  court,  and  it  held 
that  intentionally  doing  the  act  prohibited  constituted  the  offence. 

Held,  that  the  accused  made  a  mistake  of  law.  Such  mistakes  do  not  excuse 
the  commission  of  prohibited  acts.  The  rule  is,  that  in  acts  mala  in  se,  the 
intent  governs,  but  in  those  mala  prohUnta,  the  only  inquiry  is,  has  the  law 
been  violated  ?  The  act  prohibited  must  be  intentionally  done.  A  mistake  as 
to  the  fact  of  doing  the  act  will  excuse  the  party,  but  if  the  act  is  Intentionally 
done,  the  statute  declares  it  a  misdemeanor,  irrespective  of  the  motive  or  intent. 
To  sustain  an  indictment  for  doing  a  prohibited  act,  it  is  sufficient  to  prove  thai 
the  act  was  knowingly  and  intentionally  done. 

6.  It  Is  claimed  that  the  Court  of  Oyer  and  Terminer  had  no  jurisdiction  to 
try  the  indictment  under  chapter  337  of  the  Laws  of  1855. 

Held,  that  there  is  nothing  in  the  statute  showing  an  intention  to  deprive  the 
Oyer  and  Terminer,  from  hearing  and  determining  misdemeanors  by  indictment 
and  trial  in  the  usual  way.     Gardner  v.  The  People,  175. 

7.  Heldy  that,  repeal  of  statutes  by  implication  is  not  favored  and  only  takes 
place  when  two  acts  are  so  inconsistent  that  both  cannot  stand,  and  then  the 
later  act  prevails.  Laws,  special  and  local  in  their  application,  are  not  deemed 
repealed  by  general  legislation,  except  upon  the  clearest  manifestation  of  an 
intent  by  the  legislature  to  effect  such  repeal,  and  ordinarily  an  express  repeal 
by  some  intelligible  reference  to  the  special  act  is  necessary  to  accomplish  that 
end.     The  People  v.  Quigg^  183. 

8.  The  accused  was  indicted  and  tried  by  the  Court  of  Sessions  of  Jefferson. 
county,  for  selling  strong  and  spirituous  liquors,  wines,  ale  and  beer,  in  quan- 
tities less  than  five  gallons  at  a  time,  to  be  drank  on  the  premises,  without  hav- 
ing an  inn -keeper's  license  therefor.  The  jury  found  him  guilty.  The  Supreme 
Court  reversed  the  judgment  and  the  people  bring  error. 
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It  appeared  on  the  trial  that  the  aecased  did  sell  tntoxicat 
quaDtltieB  ntiiued  to  be  draolc  npaa  bia  premiseB,  aod  wltbou 
licenaa.  It  also  appeared  that  tlie  board  of  eiciae  gave  the  a 
sell  on  bis  premises  and  tbat  sucb  license  was  granted  under 
of  tbe  act  ot  1870.  It  was  claimed  bj  the  accused  that  the  ac 
cooflict  with  section  four  tbat  it  t*as  repealed  and  tbat  section 

ffeld,  tbat  tbe  act  of  1857  was  not  repealed  bj  implication  oi 
by  tbe  act  of  1870,  ooly  where  tbe  proviaionB  of  the  act  ot  1851 
or  in  conQict  with  the  provisions  of  tbe  act  of  1870. 

H^,  that  to  determine  what  ia  repealed  is  left  to  the  j 
what  eonflicia  and  what  is  inconsi stent,  and  the  conflict  and  1 
be  plain  and  unavoidable  to  make  tbe  law  of  185T  fall.  Tak 
read  the  parts  under  consideration  and  consecntivelj.  and  tl: 
some  pruning  ot  tbe  verbiage,  as  one  well  constmcted,  com 
Lannonions  in  all  its  parts.  This  being  bo,  tbe  effect  of  the  ( 
1870,  tbat  "  tbe  provisions  of  tbe  act  of  16th  April,  1857,  eice 
are  inconsistent  or  in  confiict  with  the  provisions"  of  the  act 
taken  as  a  part  of"  it,  "and  lie  and  remain  in  fall  force  and 
the  whole  of  this  State,"  makes  those  parts  ot  the  act  ot  18 
full  force  and  a  part  of  tbe  excise  law  of  tbe  State.     The  Pro 

9.  Tbe  accused  was  indicted  In  the  county  of  New  Tork 
without  Ucenae,  in  a  quantity  of  less  than  B*e  gallons,  to  I 

premises. 

The  counsel  tor  the  necnsed  claims  tbat  the  act  ot  April 
rendered  inapplicable  to  the  count j  ot  New  York. 

ItOd,  that  while  tbe  law  passed  April  16,  1666,  was  in  foi 
was  inapplicable,  but  tbat  law  was  expressly  repealed  by  se- 
ITSof  tbe  LawBot  1870;  and  tbat  section  declared  tbat  tbe  ad 
abould  be  and  remain  in  full  force  and  effect  throughoat  tbt 
was  not  tncondstent  or  In  conflict  witb  the  provisiooH  of  the 
law  of  1S57,  in  regard  to  tbe  objection  mode,  not  tieing  incc 
law  of  1870,  is  in  full  force.     Schiaib  v.  Tlie  PeopU. 

10.  The  accused  was  Indicted  for  tbe  crime  ot  assault  and 
plea  of  gnilty,  was  sentenced  by  the  Court  of  Sessions  of  Rich 
be  imprisoned  In  tbe  Gings  county  penitentiary  for  the  term  r 

Tbe  accneed  cMmed  tbat  the  sentence  was  unlawful,  bei 
Imprisonment  named  ijy  the  court  was  not  the  eouoty  jail  ot 

Tbe  General  Term  in  tbe  second  judicial  department,  affirE 
of  the  Coutt  of  Sessions,  and  the  accused  bronght  error. 

Hdd.  that  by  tbe  act  of  1874,  it  is  made  lawful  for  the  sei 
pervlsors  in  this  State  to  agree  with  any  county,  having  a  pe 
to  receive  into  It.  and  there  keep,  any  person  sentenced  to 
tenn  not  less  than  sixty  days.  After  notice  tbat  such  agreemc 
this  law  niade  it  the  duty  of  the  courts  of  the  oonnties  so  a 
they  sentenced  a  prisoner  tor  a  term  not  lees  than  sixty  days,  I 
prison  offence,  to  sentence  bl^  to  a  penitentiary  so  agreed  up 

Hdd,  tbat  the  Iiegislature  bad  tbe  power  to  designate  a 
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ment  in  a  part  of  the  State  other  than  the  county  Jul  of  the  oonnty  where  the 
o£Fenoe  waa  tried.  Though  the  Revised  Statutes  prescrihe  the  oountj  jail  as 
the  place  of  imprisonment  for  those  guilty  of  certain  misdemeanorB,  the  Legs* 
latnre  is  not  restricted  thereby,  but  may  provide  by  law  for  another  place  and 
different  institution  within  the  State.    Brawn  r.  The  People,  516. 

11.  The  accused  was  indicted  for  forgery  in  the  third  degree  for  executing  the 
following  instrument : 

'*  No.  — .    Saaatoga  Ck>UNTT  Tbsabubkr's  OmcK, 

"BaiUton  Spa,  Jiine  16,  1875. 
"  In  puTBuance  of  a  reeolntion  passed  November,  1874«  by  the  board  of  super- 
visors of  Saratoga  county,  the  county  of  Saratoga  promises  to  pay  at  the  Sara- 
toga  County  Treasurer's  office,  on  or  before  the  15th  of  February,  1876,  to  the 
First  National  Bank  of  Ballston  Spa,  or  bearer,  $10,000,  at  seven  per  cent. 
interest,  value  received. 

"$10,000.  Hkrbt  a.  Maun,  Treaturer." 

At  the  time  of  the  execution  of  the  foregoing  paper  the  accused  was  treasurer 
of  Saratoga  county.  This  paper  waa  discounted  by  the  payee  and  the  proceeds 
were  received  by  Mann.  It  was  shown  on  the  trial  that  Mann  had  no  author- 
ity to  make  or  issue  such  instrument.  The  accused  was  convicted  at  the  Wash- 
ington county  Court  of  Oyer  and  Terminer.  The  General  Term  of  the  third 
judicial  department  reversed  the  judgment,  and  the  people  bring  error. 

Held,  that  the  statute  under  which  the  accused  was  convicted  defines  the 
offence  of  forgery  in  the  third  degree  to  be,  the  falsely  making  or  altering,  with 
intent  to  defraud,  any  instrument  or  writing  "  being  or  purporting  to  be  the  act 
of  another,"  whereby  any  pecuniary  demand  shall  be  or  purport  to  be  created, 
etc.,  etc.  That  the  " act "  referred  to  in  the  statute  is  the  making  of  the  instru- 
ment, and  that  the  offence  consists  in  falsely  making  an  instrument  purporting 
to  be  made  by  another. 

Held  further,  that  the  offence  intended  to  be  defined  by  the  statute  is  forgery, 
and  not  a  false  assumption  of  authority.  One  who  makes  an  instrument  signed 
with  his  own  name,  but  purporting  to  bind  another,  does  not  make  an  instru- 
ment purporting  to  be  the  act  of  another.  The  instrument  shows  upon  its  face 
that  it  is  made  by  himself  and  is  in  point  of  fact  his  own  act.  It  is  not  false  as 
to  the  person  who  made  it.  The  wrong  done,  where  such  an  instrument  is 
made  without  authority,  consists  in  the  false  assumption  of  authority  to  bind 
another,  and  not  making  a  counterfeit  or  false  paper.     The  People  v.  Mann,  528. 


TRIAL. 

1.  Held,  that  where  a  general  verdict  of  guilty  is  rendered,  upon  sevenl 
counts  in  an  indictment,  relating  to  the  same  transaction,  the  practioe  is  to  pass 
judgment  on  the  highest  grade  of  offence.     Cankey  v.  The  People,  68L 

2.  It  was  also  claimed  by  the  prisoner's  counsel  that  the  charge  of  the  court 
was  an  appeal  to  the  passions  and  prejudices  of  the  jury,  and  not  oool  and  dis- 
passionate as  it  should  be. 

Held,  that  if  the  claim  was  well  founded  it  could  not  avidl  here  ;  that,  if  no 
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legal  error  was  committed  in  tLe  sabmiesion  of  the  cause,  the  judgment  would 
not  be  reversed,  and  that  legal  error  could  not  be  predicated  upon  comments  of 
the  court  upon  the  evidence.    Boyce  v.  Tlie  People,  63. 


UNWHOLESOME  MILK. 

1.  The  accused  was  convicted  upon  a  general  plea  of  guilty  to  an  indictment, 
and  sentenced,  bj  the  Court  of  Oeneral  Sessions  of  the  city  of  New  York,  to  im- 
prisonment in  the  penitentiary  of  the  city  of  New  York  for  thirty  days,  and  to 
pay  a  fine  of  $200. 

The  indictment  charged  the  defendant  with  exposing  for  sale  in  the  city  of 
New  York,  impure  and  oirwholesome  milk,  adulterated  with  water,  agidnst  the 
form  of  the  statute ;  with  keeping  and  ofifeiing  such  unwholesome  milk  for 
Bale  in  violation  of  the  sanitary  code  and  of  the  statute,  and,  with  bringing  it 
into  the  city  of  New  York  for  sale,  in  violation  of  an  ordinance  of  the  sanitary 
code,  passed  by  the  board  of  health  of  the  ci^y,  February  28,  1876,  of  which  the 
publication  is  alleged,  and  which  is  set  out  in  the  third  count  in  full. 

The  General  Term  of  the  Supreme  Court,  in  the  first  judicial  district,  affirmed 
the  judgment,  and  the  defendant  brought  error. 

The  question  presented  is  as  to  the  validity  of  the  sentence. 

Held,  that  by  the  £<aw8  of  1862,  as  amended  by  section  1  of  chapter  544  of  the 
Laws  of  1864,  the  knowingly  selling  or  exposing  for  sale  of  impure,  adulterated 
or  unwholesome  milk  is  made  a  misdemeanor,  punishable  by  a  fine  of  not  less 
than  fifty  dollars,  and  if  the  fine  is  not  paid,  by  imprisonment  for  not  less  than 
thirty  days  in  the  penitentiary  or  county  jail,  or  until  the  fine  be  paid.  Section  4 
declares  that  the  addition  of  water  or  any  substance,  other  than  is  sufficient  to 
preserve  the  milk  while  in  transportation  to  market,  is  an  adulteration.  This  is 
a  general  statute. 

Held,  that  the  board  of  health  of  the  dty  of  New  York,  February  23,  1876, 
enacted  the  following  ordinance,  and  made  it  a  part  of  the  sanitary  code  :  "  No 
milk  which  has  been  watered,  adulterated,  reduced  or  changed  in  any  respect 
by  the  addition  df  water  or  other  substance,  or  by  the  removal  of  cream,  shall 
be  brought  into,  held,  kept  or  offered  for  sale  at  any  place  in  the  city  of  New 
York,  nor  shall  any  one  keep,  have,  or  offer  for  sale  any  such  milk." 

Held,  that  the  authority  to  pass  sanitary  ordinances  was  conferred  on  the  board 
of  health  of  the  city  of  New  York  by  chapter  335  of  the  Laws  of  1873,  which 
ereated  the  board. 

Held,  that  the  eighty-second  section  of  that  act  requires  the  board  to  adapt  the 
existing  sanitary  ordinances  to  the  changes  made  by  the  act,  in  the  administration 
of  the  sanitary  affairs  of  the  city,  and  authorizes  and  empowers  the  board  to 
add  to  the  sanitary  code,  from  time  to  time,  additional  provisions  for  the  secu- 
rity of  life  and  health  in  the  city,  and  declares  that  any  violation  of  the  code 
shall  be  treated  and  punished  as  a  misdemeanor,  and  the  offender  shall  also  be 
liable  to  pay  a  penalty  of  fifty  dollars,  to  be  recovered  in  a  civil  action  in  the 
name  of  the  mayor,  aldermen  and  commonalty  of  the  city. 

Held,  that  the  third  count  of  the  indictment  was  drawn  with  reference  to  the 
ordinance  cited,  and  to  ascertain  the  specific  punishment  for  the  offence,  refer- 
ence must  be  had  to  the  general  statute,  which  enacts  that  "every  person  who 
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shall  be  convicted  of  any  mindemeanor,  the  punishment  of  which  is  not  pre- 
scribed in  this  or  some  other  statute,  shall  be  panished  by  imprisonment  in  the 
oounty  jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  $250,  or  by  both 
such  fine  and  imprisonment/' 

Hdd,  that  the  court  in  this  case  imposed  its  sentence  of  fine  and  imprisonment 
under  the  third  count  of  the  indictment  which  described  the  crime  to  be  a  vio- 
lation of  the  ordinance,  which  violation  was  declared  to  be  a  misdemeanor, 
the  punishment  of  which  was  nowhere  prescribed  except  in  the  revised  stat- 
utes, which  is  recited  above. 

Heldf  that  the  joinder  of  several  distinct  misdemeanors  in  the  same  indictment 
is  not  a  cause  for  the  reversal  of  the  judgment  on  writ  of  error  when  the  sen- 
tence is  single,  and  is  appropriate  to  either  of  the  ooonts  upon  which  the  con- 
viction was  had. 

Held^  that  the  Legislature  in  the  exeroise  of  its  constitutional  authority  may 
lawfully  confer  on  boards  of  health  the  power  to  enact  sanitary  ordinaaces,  hav- 
ing the  force  of  law  within  the  districts  over  which  their  jurisdiction  extenda 
This  power  has  been  repeatedly  recognized  and  affirmed,  and  ordinances  de- 
signed to  prevent  the  sale  of  adulterated  mUk  are  manifestly  within  the  scope 
of  sanitary  regulations. 

Held,  that  the  statute  of  1862,  relates  only  to  %eUing  <rt  expoHng  impure  or 
adulterated  milk  for  sale,  while  the  offence  in  the  ordinance  is,  bringing  aditl- 
terated  milk  into  the  city  of  New  York  for  sale,  therefore  a  greater  punishment 
can  be  inflicted  under  the  ordinance  than  is  authorized  by  the  statute. 

Duplicity  in  the  third  count  was  urged  on  the  ground  that  such  count  united 
the  offence  of  bringing  impure  milk  into  the  city  for  sale  with  the  charge  of  offer- 
ing it  for  sale ;  the  one  being  a  violation  of  the  ordinance,  and  the  other  a  viola- 
tion of  the  statute -^offences  requiring  different  punishments. 

Held,  that  the  objection  of  duplicity  is  not  well  taken.  The  third  count  par- 
ports  to  proceed  exclusively  upon  the  ordinance,  and  would  not  justify  a  convic- 
tion under  the  statute,  although  it  contains  averments  which  might  sustain  a 
count  for  the  statutory  offence.  The  allegation  of  the  offering  of  the  milk  for 
sale  may  be  rejected  as  surplusage,  leaving  the  conviction  to  stand  upon  the 
charge  of  bringing  it  into  the  city  for  sale.     Pdimky  v.  The  People,  469. 


VERDICT. 

1.  Held,  that  the  verdict  was  a  general  one,  that  is,  guilty  of  the  offence 
alleged  in  the  indictment,  i.e.,  buiglary  in  the  third  degree.  The  punishment 
was  greater  than  that  fixed  by  law,  therefore,  the  case  is  remanded  to  the  court 
below,  for  the  proper  sentence.     Harris  v.  The  People,  113. 

2.  The  accused  were  tried  at  a  Court  of  Sessions  held  In  Fulton  ooun^,  for  a 
violation  of  the  excise  law. 

After  the  charge  of  the  court,  one  of  the  jurors  stated  that  one  of  them  thought 
they  had  better  retire.  In  answer  to  this  the  court  said  that  the  evidence  was 
uncontradicted  and  undisputed  and  that  they  would  not  allow  the  jury  to  retire. 
The  court  then  directed  the  jury  to  find  the  accused  guilty. 

To  this  direction  their  counsel  excepted. 
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Under  this  direction  of  the  court  the  jury  found  the  defendants  guiltj  of  the 
misdemeanor  charged  in  the  indictment,  and  they  were  sentenced. 

Held,  that  it  was  error  for  the  court  to  direct  a  verdict  of  guilty.  The  defend- 
ants were  entitled  to  a  jury  trial.  The  right  to  a  trial  by  a  jury  means,  that  the 
persons  indicted  are  entitled  to  have  the  question  of  their  guilt  passed  upon 
by  the  jury.  It  does  not  mean  that  the  court  is  to  decide  that  question.  The 
action  of  the  court  below  was  erroneous  in  law,  and  dangerous  as  a  precedent. 
HaweU  V.  The  People,  43d. 

3.  The  accused  was  indicted  in  the  Oyer  and  Terminer  held  in  the  county  of 
Ontario,  for  grand  larceny,  and  by  that  court  the  indictment  was  sent  for  trial 
to  the  Sessions  of  that  county.  After  the  charge  to  the  jury,  they  retired  to 
consider  their  verdict  and  the  justices  of  the  Sessions  who  sat  as  part  of  the 
court  during  the  trial,  left  the  court  room.  While  they  were  absent,  the  jury 
oame  in  and  stated  that  they  had  agreed  upon  their  verdict.  The  county 
judge  then,  in  the  absence  of  the  other  members  of  the  court,  received  the  verdict 
of  the  jury.  The  jury  was  polled  at  the  request  of  the  counsel  for  the  accused, 
and  each  answering  guilty,  their  verdict  was  entered  by  the  clerk.  The  counsel 
for  the  accused  made  a  motion  in  arrest  of  judgment,  upon  the  ground  that  the 
verdict  was  improperly  received  and  entered.  The  motion*  was  denied  and  the 
accuaed  was  sentenced  by  the  county  judge,  to  imprisonment  in  the  Monroe 
county  penitentiary  for  one  year. 

Held,  that  the  rule  is  too  well  settled  to  be  departed  from  or  modified,  that  a 
verdict  must  be  delivered  in  open  court.  To  permit  verdicts  to  be  received 
otherwise  than  in  open  court,  would  lead  to  the  greatest  abuses.  When  the 
verdict  was  received,  in  this  case,  the  court  was  held  by  the  county  judge 
only,  and  he  cannot,  under  the  law,  hold  a  Court  of  Sessions.  The  conviction 
was,  therefore,  illegal  and  must  be  reversed.    Hinman  v.  The  People,         536. 


WITNESS. 

1.  The  defendant  was  indicted  for  forgery  and  was  tried  and  convicted  in  the 
Court  of  Sessions  of  Ontario  county.  The  judgment  was  reversed  by  the  Qen- 
eral  Term  in  the  fourth  Judicial  Department,  and  error  was  brought  by  the 
People  to  this  court. 

Upon  the  trial  the  defendant  presented  himself  as  a  witness  in  his  own  be- 
half, and  was  sworn.  Upon  his  cross-examination  he  was  asked  "  How  many 
times  have  you  been  arrested  ?"  To  this  question  the  counsel  for  the  defendant 
objected,  stating  as  his  objections,  that  it  was  incompetent  to  affect  his  credibility 
as  a  witness ;  that  it  tended  to  degrade  the  witness  ;  that  he  was  privileged  from 
answering  it,  as  it  had  no  direct  bearing  upon  the  issue  in  the  case  ;  and  that 
better  evidence  of  the  fact  existed.  The  court  overruled  the  objection  and  the 
witness  answered  "five  times,  I  believe.' 


»» 


Held,  that  while  it  would  not  be  competent  to  introduce  evidence  of  particular 
facts  to  impeach  the  witness,  yet  the  authorities  recognize  a  distinction  between 
independent  evidence  introduced  for  the  purpose  of  impeaching  a  witness,  and 
khe  questions  which  are  permitted,  in  the  discretion  of  the  court,  to  be  put  to  a 
witness,  tending  to  affect  his  eredibility:  It  was  permissible  to  ask  the  defendant 
questions  as  to  particular  facts,  although  such  evidence  would  not  be  received 


« 
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from  impeaching  witnesses,  bat  the  evidence  sought  to  be  obtained  most  legiti- 
mately^ tend  to  impair  the  credit  of  the  witness  for  veracitj,  either  directly  or  by 
its  tendency  to  establish  a  bad  moral  character. 

Held,  that  the  general  rule  is,  that  a  party  cannot  avail  himself  of  an  error 
in  allowing  or  refusing  a  privileged  question  put  to  a  witness,  yet  where  the 
witness  is  also  the  party,  there  is  no  reason  for  the  application  of  the  role.  By 
taking  the  stand  as  a  witness,  he  is  not  thereby  deprived  of  his  rights  as  a  partr, 
and  it  follows  that  his  counsel,  while  he  is  in  the  witness-box,  has  a  right  to 
speak  for  him,  and  that  an  error  committed  by  the  court  against  him  may  ^lore 
to  his  benefit  as  a  party.  The  witness  was  privileged  from  answering  the  ques- 
tion, and  the  objection  was  well  taken  by  his  counsel,  and  the  exception  is 
available. 

Held,  that  neither  in  the  Brandon  Case  (43  N.  Y. ,  265),  Connor's  Ckue  (50  N.  Y., 
240),  nor  in  the  Real  Case  (42  N.  Y.,  270),  was  this  question  of  privilege  pre- 
sented, or  decided.     TTie  People  v.  Broton,  863. 
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